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ADDENDA   ET   CORRIGENDA. 


Page     7.    Add  the  following  to  foot-note  (3) : 

Lavergne  v.  Hooper,  I.  L.  R.,  8  Mod.,  149,  154. 
„      12.    Ihr  sec.  29,  Act  XV  of  1877,  read  sec.  28  of  Act  XV  of  1877. 
.Fl/r  860.  28  of  Act  IX  of  1871,  read  sec.  29  of  Act  IX  of  1871. 
„      17.    A/ter  adverse  holder,  in  line  13,  add  the  following : 

See  I.  L.  R.,  9  Bomb.,  p.  229  (note). 
„     34.    Add  the  following  to  foot-note  (1) : 

The  law  of  prescription  rests  on  apresnmption,  that  a  right 
held  for  a  certain  time  without  contest  as  against  a  person 
capable  of  contesting  it,  could  not  have  been  successfully 
contested.    (Per  West,  J.,  I.  L.  H.,  9  Bomb.,  p.  225.) 
After  Boulnois'   Reports,  p.  70,  line  3  from   bottom,    add: 

See  also  L  L.  R.,  9  Bomb.,  p.  229. 
Line  14 : 

For  Lordship,  read  Lordships. 
Blargiual  note : 

For  personal  law,  read  personal  laws. 
Fourth  line  from  bottom  : 

Fur  cestui  qui  trust,  read  cestui  que  trust. 
Last  line.    Add  the  following : 

It  is  the  same  under  the  later  Acts.    See  I.  L.  R.,  11  Cal., 
264,  287. 
Add  to  foot-note  (5) : 

See  also  I.  L.  R.,  9  Cal.,  65. 
Add  to  foot-note  (6)  : 

See  I.  L.  R.,  8  Bomb.,  535. 
101.    Add  to  foot-note  (4) : 

See  also  I.  L.  R.,  7  Bomb.,  96. 
„    103.     Add  to  the  1st  para : 

It  is  sufficient  if  such  debt  is  legally  recoverable  at  the 
date  of  the  institution  of  the  plaintiff's  suit,  though  barred 
at  the  date  of  claiming  the  set-off.  (See  I.  L.  R.,  7  All.,  284.) 
Add  to  foot-note  (10) : 

See  also  I.  L.  R.,  2  All.,  455,  9. 
1 1 2.     Add  to  foot-note  (7) : 

Compare  I.  L.  R.,  9  Bomb.,  1^7. 
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XVI  ADDENDA   ET  CORRIGENDA. 

Page  113.    Twentieth  line : 

For  anterior  to  the  period,  read  except  one  within  the 
period. 
„    117.    Second  line  from  bottom.    Add: 

See  I.  L.  R.,  10  Cal.,  374. 
„    130.    Foot-note  (2),  11th  line  from  bottom  : 
For  the  defendant,  read  a  person. 
9th  line  from  bottom  : 

For  defendant,  read  pnrchaser. 
8th  line  from  bottom  : 

For  defendant,  read  the  purchaser. 
„    \ii.    Third  line  from  bottom  of  text : 

For  right,  read  rights. 
„    149.    Para.  3.    Add  the  following  : 

A  sub-tenant  may  plead  limitation,  although  his  immediate 
landlord  is  a  tenant  of  the  plaintiff.    See  12  C.  L.  R.,  p.  458. 
„    161.     After  line  2,  add  the  following  : 

In  a  recent  case  it  has  been  laid  down,  that  an  encroach- 
ment made  bjr  a  tenant  upon  land  adjoining  to,  or  even  in 
the  neighbourhood  of,  his  holding,  is  presumed,  in  the  absence 
of  strong  evidence  to  the  contrary,  to  be  made  for  the 
benefit  of  the  landlord ;  that  this  rule  applies  to  all  land 
so  encroached  upoA,  whether  belonging  to  the  landlord  or 
to  a  third  person  ;  that  if  the  tenant  has  acquired  a  title 
against  the  third  person  by  adverse  possession,  he  has  ac- 
quired it  for  his  landlord,  and  not  for  himself  ;  that  where 
the  tenant  encroaches  on  the  land  of  his  landlord  without 
his  express  or  implied  acquiescence,  he  has  no  right  to 
retain  the  land  bo  encroached  upon  till  the  end  of  his 
tenancy.  Nuddyar  Ghand  r.  Meajan,  I.  L.  R.,  10  Cal.,  820. 
But,  as  to  the  lost  point,  see  Woodfall's  Law  of  Landlord 
and  Tenant,  12th  £d.,  pp.  667,  668,  714. 
„    157.    Foot-note.     Add: 

See  also  L  L.  R.,  10  Cal.,  677. 
164.    Last  two  lines  of  the  text : 

For  adverse  possession  as  against  such  purchaser   com- 
mences, read  the  adverse  possession  of  such  purchaser  is 
deemed  to  commence. 
166.    Add  the  following  to  foot-note  (5)  : 

Generally  speaking,  neither  a  special  mode  of  devolution, 
nor  an  incapacity  for  alienation,  will  prevent  limitation  from 
operating  against  an  estate.  Adverse  possession  against  a 
father  (though  governed  by  the  Mitakshara)  bars  not  only 
his  right,  but  the  right  of  his  issue.  See  I.  L.  R..  9  Bomb., 
224,  229. 
Add  to  foot-note  (6)  : 

See  13  C.  L.  R.,  372,  F.  B. ;  (S.  C.)  I.  L.  R.,  9  Cal.,  934. 
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Pa?eI68.    Add  to  foob-note  (3)  : 

See  also  Yosaf  Ali  v,  Chubbee,  5  N.  W.  P.,  122.    As  to  the 
onvf  of  proof  in  sach  cases,  see  1  C.  L.  B.,  155. 
V    169.    Line  6.    Add  the  following  : 

But  see  p.  339  (note),  infra, 
tt    171.    Foot-note  (6).     Add: 

See  also  I.  L.  R.,  4  Bomb.,  529,  F.  B. 
n    176     Third  line  from  bottom.     Add: 

This  principle  of  constraotion  applies  onlj  where  the 
specific  words  preceding  the  generic  words  are  all  of  the  same 
nature,  and  it  is  further  subject  to  the  proviso  that  there 
is  nothing  to  indicate  that  a  wider  sense  was  intended. 
GoBvami  v.  B.  Robb,  I.  L.  R.,  8  Bomb.,  399,  401. 
1?    181.    Add  to  foot-note  (8)  the  following : 

**  Still  it  must  not  be  supposed  that  everjr  decision  which 
causes  a  hardship,  is  necessarily  good  law."     {Per  Peacock, 
C.  J.,  9  W.  R.,  p.  59.) 
„   195.    Add  to  foot-note  (9),  the  following : 

See  also  9  W.  R.,  p.  58. 
»    199.    Foot-note  (3).     Add  : 
See  p.  634,  infra, 
»    210.    Foot-note  (10).    Add : 

See  I.  L.  R.,  10  Gal.,  748  ;  and  I.  L.  R.,  11  Cal..  55. 
1,    214.    Foot-note  (1).    Add: 

See  also  I.  L.  R.,  1  All.,  254  ;  I.  L.  R.,  3  Mad.,  92. 
M   216.    Foot-note  (9),  para.  2.     Add  : 

See  also  I.  L.  R.,  8  Bomb.,  529. 
Last  para.    Add : 

See  sec.  185,  Act  VIII  of  1885.  which  erprcnnbj  enact<t  that 
sees.  7,  8  and  9  of  Act  XV  of  1877  shall  not  apply  to  suits 
under  that  Act. 
„   219.    Foot-note  (7).    Add : 

Of.  L  L.  R.,  6  All.,  467. 
„   223.    Foot-note  (9),  line  5  : 

For  ( ;  )  after  duty,  read  (,) 
„    227.    Foot-note  (4).    Add : 
See  also  art.  164. 

n    229.    Foot-note  (8).    Add : 

See  the  more  recent  cases  reported  in  I.  L.  R.,  9  GaL,  644  ; 
I.  L.  R.,  10  Gal.,  748  ;  and  I.  L.  R.,  11  Gal.,  55. 

„    231  &  645.    Para.  4.    Add  the  following : 

Art.  178  was  not  intended  to  apply  to  an  application  for 
probate,  an  application  under  the  Religious  Endowments 
Act,  an  application  for  the  appointment  of  new  trustees,  &c. 
The  article  does  not  apply  to  applications  for  certificates  to 
collect  debts.    I.  L.  R.,  8  Mad.,  207,  208. 
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Page  235.    Lines  16  &  17  : 

For  does  not  exempt  him  from,  read  wonld  be  no  bar  to. 
Foot-note  (1).    Add: 

Inability  to  sue  bj  reason  of  the  Court  being  closed  on 
the  last  day  of  the  period  of  limitation,  (seo.  5),  is  not 
treated  as  an  inability  within  the  meaning  of  sec.  9.  As 
to  inahility  apart  from  dUabilityy  see  sec.  9,  proviso,  and 
I.  L.  R.,  8  Bomb.,  pp.  569,  570. 

„    237.    Foot-note  (5).    Add: 

Naranji  r.  Mngniram  has  also  been    dissented   from  by 
Bird  wood,  J.    I.  L.  R.,  8  Bomb.,  561. 
Foot-note  (6).    Add : 

But  compare  the  remarks  of  Turner,  C.  J.,  on  the  effect  of 
the  repeal  of  sec.  269,  Act  YIII  of  1859.    I.  L.  R.,  8  Mad.,  134. 

„    249.    Para.  2.    Add: 

A  European  British  subject  temporarily  residing,  but  not 
domiciled,  in  British  India,  attains  his  majority  at  the  age 
of  21.    I.  L.  R.,  7  All.,  490,  F.  B. 
252.    Foot-note  (4).    Add : 
See  9  C.  L.  R.,  13. 
278.    Foot-note  (6).    Add : 

See  also  I.  L.  R.,  9  Cal.,  730. 
296.    Foot-note  ( 1 ).    Add : 
See  p.  535,  infra, 
308.    Line  15  from  bottom : 

For  If,  read  Is. 
329.    Line  3  from  bottom : 

For  and,  read  land. 
„    336.  •  Para.  2.    Add : 

On  the  expiration  of  the  prescribed  period,  the  ownership 
of  the  adyerse  holder  becomes  complete  except  as  against 
some  wholly  independent  title.    {Per  West,  J.,  I.  L.  R., 
9  Bomb.,  p.  228.) 
„    353.    Foot-note  (2;.    Line  6 : 

For  freshold,  read  freehold. 
„    389.    Foot-note  (6).    Add: 

See  p.  434  (note  10),  infra, 

„    408.    Foot-note  (6).    Line  4  : 

Ihr  prove  (constructive)  an  uninterrupted  enjoyment, 
read  prove  an  uninterrupted  (constructive)  enjoyment. 
„    507.    line  7  from  bottom.    Add  : 
Seel.  L.  R.,  11  Cal.,  55. 
„    509.    Line  21.    Add  the  following : 

See  also  10  C.  L.  R.,  281 ,  286,  P.  0.    Cf .  I.  L.  R.,  6  Bomb., 
193  ;  L  L.  R.,  7  Calc,  394,  399.    See  pp.  619,  622,  infra. 
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Page  610.    Note  to  "  forei^  conntry."    Add : 

The  Berars  are  not  British  territorj.  The  Laocodive,  the 
Andaman  and  Nicobar  Islands,  Aden,  &Cm  are  parts  of 
British  India.    See  I.  L.  B.,  9  Bomb.,  244,  249. 

„   522.    let  para. : 

As  to  limitation  in  the  case  of  a  sale,  of  a  trnsteeship 
with  the  annexed  estate,  by  one  of  two  trustees,  see  I.  L.  R. 

7  Mad.,  337. 

„   528.    Last  bnt  one  para. : 

For  to  decide  suit,  read  to  decide  a  suit. 
„   529.    First  para.    Add: 

Limitation  is  not  a  detect  otjuri^dietiony  I.  L.  R.,  11  Cal., 
264. 
530.    Notes  under  sec.  15.    Add  : 

An  order  prohibiting  the  sunriving  partner  of  a  firm 
from  collecting  any  sums  due  to  the  firm,  is  an  order  or 
injunction  within  the  meaning  of  this  section.    I.  L.  R., 

8  Mad.,  229,  234. 

„   539.    Para.  2.    Add : 

One  of  several  heirs  of  the  original  creditor  cannot  sue 
for  his  share  of  the  debt.     I.  L.  R.,  7  All.,  313. 

Para.  5 : 

Ihr  the  other,  read  the  others. 

^  Para  7.    Add  : 

J  Ck>rrecting  a  misdescription  of  a  firm  by  adding  the  names 

I  of  the  partners  is  not  adding  new  defendants.    I.  L.  R. , 

I  7  AU.,  284. 

'  „  642.    Para.  2.    Illus.  (b).    Add; 

I  (The  English  rule  in  respect  of  special  damage^  in  cases 

of  slander,  should  not  be  adopted  in  British  India.    See 
,  I.  L.  R.,  8  Mad.,  176.) 

!  Lines  18  &  19.    After  cause  of  action,  add : 

But,  according  to  Turner,  G.  J.,  and  Ayyar  J.,  the  rule  of 
English  law  which  prohibits,  except  in  certain  cases,  an 
action  for  damages  for  slander,  unless  special  damage  is 
alleged,  should  not  be  adopted  in  British  India.  I.  L.  R., 
8  Mad.,  176. 

662.    Add:     , 

According  to  Turner,  0.  J.,  and  Hutchins,  J.,  the  repeal  of 
sec.  269  of  Act  VIII  of  1859  on  1st  Oct.  1877  did  not  affect 
an  order  under  that  section  passed  on  the  10th  Aug.  1877. 
A  suit  to  establish  right  must,  under  the  repealed  section, 
be  barred  if  not  brought  within  one  year  of  the  order. 
I.  L.  R.,  8  Mad.,  134. 
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Page  554.    Add  the  following  to  the  notes  under  art.  12  : 

An  execution-sale  is  confirmed  when  an  objection  to  the 
sale  is  disallowed  by  the  first  Court  under  sec.  312  Civ.  Pro. 
Code.  I.  L.  B.,  11  Cal.,  287. 
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555.    Para.  1.    Add  the  following  : 

For  a  case  of  a  stranger  p.urchasing  in  execution  of  a 
barred  decree,  see  I.  L.  R.,  11  Ca!.,  287. 

560.    Add  to  the  notes  to  art.  25  : 

According  to  the  Madras  High  Court,  the  rule  of  English 
law  as  to  necessity  of  special  damiige  does  not  apply  to 
British  India.    I.  L.  R.,  8  Mad.,  176. 

671.    Add  to  the  note  to  art.  53  : 
See  I.  L.  R.,  7  All.,  284. 
594.    Last  but  one  para.    Add  : 

The  correctness  of  some  of  these  cases  has  been  doubted. 
See  I.  L.  R.,  8  Cal.,  402,  419. 

606.    Add  the  following  to  the  notes  to  art.  120  : 

A  suit  for  apportionment  of  rent  to  specific  portions  of  an 
entire  tenure  is  governed  by  the  six  years'  rule.  I.  L.  R., 
11  Cal.,  284. 

610.  Para.  4.   Add : 

As  to  adverse  possession  of  service  vatan  lands,  see  I.  L.  R., 
9  Bomb.,  198,  F.  B. 

611.  Add  to  the  note  to  art.  126  : 

Adverse  possession  against  the  father  bars  both  the  father 
and  the  sons,  I.  L.  R.,  9  Bomb.,  p.  224. 

618.    Para.  3.    Add : 

The  correctness  of  the  rulings  in  22  W.  R.  and  I  L.  R., 
6  Cal.  has  been  doubted.    See  I.  L.  R.,  8  Cal.,  402,  419. 

633.    Para.  3.    Add  the  following  : 

The  same  remarks  might  apply  to  a  moi*tgage  which 
*'  executed  itself  **  as  a  conveyance  on  the  expiration  of  the 
term  fixed  by  the  deed.    See  I.  L.  R.,  8  Mad.,  185. 

638.    Add  to  the  notes  to  art.  164  : 

Time  runs  from  the  date  of  executing  the  first  process, 
f.  g.^  attachment.    See  I.  L.  R.,  7  All.,  345. 

650.  Para.  2.    Add : 

An  application  for  refund  of  the  excess  amount  ia 
governed  by  art.  178,  and  the  right  ix>  apply  accrues  when 
the  amount  is  ascertained,  I.  L.  R.,  7  All.,  371. 

651.  Para.  7.    Add: 

A  sale  in  execution  of  a  barred  decree  remains  in  force 
until  it  is  set  aside.    See  I.  L.  R.,  11  Cal.,  287. 
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PageG52.    Para.  3.    Add: 

As  to  which  decree  shoald  be  executed,  in  cases  where 
there  has  been  an  appeal  from  the  original  decree,  see 
I.  L.  R.,  4  All.,  376,  as  explained  in  Gobardhan  v,  Gopal, 
I.  L.  R.,  7  All.,  366. 
»    656.    Para.  2.    Add : . 

According  to  the  Madras  High  Conrt,  an  application  for 
execution  which  does  not  comply  with  the  requirements  of 
sec.  235  of  the  0.  P.  Code,  if  returned  for  amendment, 
will  give  a  new  start,  even  if  the  decree-holder  does 
nothing  further  upon  it.  I.  L.  R.,  6  Mad.,  2.50.  But  the 
Allahabad  High  Court  do  not  concur  in  this  view.  An 
application  which  is  dismissed  at  the  request  of  the  decree- 
holder,  on  the  ground  that  the  decree  requires  correction, 
is  an  application  withdrawn.  Such  an  application  does 
not  give  the  decree-holder  a  fresh  start.  I.  L.  R.,  7  All.,  359 ; 
I.  L.  R.,  6  Bomb.,  681. 

When  an  application  for  partial  execution  is  granted f  and 
the  order  granting  the  application  is  not  set  aside  in  due 
course,  the  decree-holder  wUl  get  a  fresh  start.    I.  L.  R., 
7  AU.,  282. 
„   657.    Para.  3. 

An  application  asking  the  Court  to  execute  a  decree  (of  the 
,  judgment-debtor's)  which  has  been  attached  by  the  execu- 

<'  tion-creditor,  is  an  application  to  take  some  step   in  aid  of 

execution  of  the  creditor's  decree.    I.  L.  R.,  7  All.  382. 


LECTPRE    I. 

LIMITATION  AND  PRESCRIPTION. 


L$M  of  Limitation  and  Prescription  defined  —  Prescription  according  to  tbe 
Code  Napoleon  —  Another  definition  —  Restrictive,  exonerative,  or  ezemptive 
prescription  —  Extinctive  prescription  —  Negative  prescription  —  Acquisi- 
tive, positive  or  affirmative  prescription  —  Positive  prescription  distinguished 
from  negative  prescription  —  Prescription  according  to  English  lawyers  in 
general  —  Acqubition  by  prescription  distinguished  from  acquisition  by 
occupation  —  The  subject-matter  of  restrictive  prescription,  of  acquisitive 
prescription,  of  extinctive  prescription  —  The  terms  Prescription  and 
Limiration  as  used  here  —  Immemorial  prescription  —  Prescription  distin- 
guished from  the  doctrine  of  presumption  —  The  six  significations  of  pros-  . 
eripcion  —  Tables  shewing  the  several  departmenta  of  prescription  —  The 
several  modes  of  operation  of  this  law  in  British  India  —  Positive  prescrip- 
tion how  far  recognized  —  Extinctive  prescription  how  far  recognized  —  Pres- 
cription recognized  by  the  ancients  and  the  moderns  in  general  —  The  slow 
progress  of  the  doctrine  in  England  and  British  India  —  The  law  of  the 
Romans  —  The  Hindu  law  —  Yajnyawalcya  —  Vyasa  —  Vrihaspati  —  Nara- 
da  —  Mann  —  Catyayana  —  The  Mitakshara  —  Vrihaspati  —  Bombay 
Sudder  Dewany  Adawlat  —  Sir  William  Jones  on  the  Mitakshara  —  Cole* 
brooke  on  the  same  subject  —  Bengal  Reg.  II  of  1805  —  Sir  T.  Strange  —  Mr. 
(now  Dr.)  Markby. 

A  Law  of  Limitation  limits  the  time  at  the  end  of  Limita- 
which  a  suit,  or  other  proceeding,  cannot  (subject  to  p^L^Ap- 
certain    conditions)   be   maintained  in   a   Court   offinSi^ 
Justice. 

A  Law  of  Prescription  prescribes  the  period  at 
the  expiry  of  which  a  substantive  right  is  (under 
certain  circumstances)  acquired  or  extinguished. 

The  term  Prescription,  as  here  used,  excludes,  and 
is  opposed  to,  Limitation.     It  differs  from  Limitation 
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lboture  in  the  same  way,  as  one  species  differs  from  another 

— ^     species  of  the  same  genus.      But  in   the  French, 

Scotch,  Grerman,  Spanish  and  other  systems  of  law, 

which  are  descended  from,  or  are  assimilated  to,  the 

Roman  or  Civil  Law,  the  term  is  used  as  the  name  of 

the  genus  itself,  and  as  such  it  includes  and  com- 

Prescrip-   priscs  Limitation.     In  this  generic  sense,  Prescrip- 

accordinf?  tiou  is  defined  by  the  Code  Napoleon,*  as  a  means 

to  the  Code     ^  ••«•  /»  i^»i  i»i  /• 

Napoieoo.  01  acquisitiou  or  of  exoneration  by  a  certain  lapse  of 
time,  and  subject  to  conditions  determined  by  the 
law.'  This  definition  considers  Prescription  from 
one  point  of  view.  It  directs  our  attention  to  the 
person  prescribmg,  that  is,  the  person  benefitmg  by 
prescription,  and  refers  to  his  acquisition  (of  a  right), 
or  his  exoneration  (from  a  liabiUty). 

But  Prescription  supposes  a  contest  of  claimants,'  a 
contest  between  the  person  prescribing  and  the  person 

Another  prescribed  against.  With  reference  to  the  person  pres- 
cnbed  agamst.  Prescription  is  a  means  of  restncting, 
extinguishing,  or  (expressly)  transferrmg  rights,  by 
reason  of  their  being  not  used  or  availed  of  by  their 
owner,  or  being  adversely  used  or  enjoyed  by  a 
stranger,  for  the  period,  and  under  the  conditions, 
defined  by  law.* 

■  Code  Napoleon,  Art.  2219. 

*  Similarly,  Mr.  Angell,  referring  to  the  Ciyil  Code  of  LoniBiana,  Bajt : 
**  Prescription  is  either  an  instrument  of  the  acqnitition  of  property,  or 
an  instrument  of  an  exemption  only  from  the  servitude  of  judicial 
process."  (See  Angell  on  the  Limitations  of  Actions,  para.  2.)  The  juris- 
prudence of  the  State  of  Louisiana,  one  of  the  United  States,  is  fashion- 
ed on  that  of  Spain. 

*  See  Montriou*8  Institutes  of  Jurisprudence,  p.  177 
''Prescription  is  a  mode  of  settling  disputed  claims'^ — £ncyolop«dia 

Brittanica. 

*  The  term '  prescription/  I  may  observe,  is  sometimes  employed  with  a 
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A  right  which  is  restricted  or  limited  by  pres-  Leotube 
cription  is    not  allowed    to  be    actively    enforced     -^ 
by  an  action,  or  other  proceeding,  in  a  Court  of  exoJJ^ra-'^*' 
Justice.    The  judicial  remedy  is  barred,  but  the  (sub-  ^^ptive 
stantive)  right  itself  survives*  and  continues  to  be  SoT"^ 
available  in  other  ways.    Thus,  the  creditor  may,  even 


stni  wider  ngnifioatioii.  Taking  the  term  with  this  very  extensiye 
meaning,  the  great  German  jurist  Thibaut  divides  Prescription  into 
I—Definite,  and  11 — Indefinite ;  and  subdivides  Definite  presoription  into 
(I)  Legal,  (2)  Judicial,  (3)  Testamentary,  and  (4)  GonventionaL  Prescrip- 
tion is  definite  or  indefinite  according  as  the  length  of  time  required  is 
exactly  defined  or  not.  A  fixed  number  of  days,  months,  or  years  from 
a  determinable  event  (f.f .,  from  the  accrual  of  the  cause  of  action),  or  all 
the  time  from  a  fixed  date  (as  from  1189  or  1765  A.D.)  is  a  defined  or 
definite  period  of  time.  But  "  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary,**  "  a  vast  number  of  years  **  or  '*  a  long  or  a  consi- 
derable period  of  time  **  is  evidently  indefinite. 

Definite  prescription  Is  legal,  judicial,  testamentary  .or  conventional, 
according  as  the  period  of  preacription  is  set  or  prescribed  by  a  law,  a 
judicial  decision,  a  will  or  an  agpreement.  It  is,  however,  not  usual  for 
English  writers  to  distinguish  prescription  into  legal  on  the  one  hand 
and  judicial,  testamentary  or  conventional  on  the  other. 

The  definition  of  *  prescription  *  given  above  is  a  definition  of  definite 
legal  prescription.  (See  Lindley's  Translation  of  Thibaut's  System  des- 
Pandekten  Eechts,  pp.  171 — 175,  and  Appendix,  p.  cvii.) 

*  In  so  far  as  (restrictive)  Prescription  bars  the  remedy  without  extin- 
goishing  the  right,  it  is  a  legislative  violation  of  the  general  principle 
*'  where  there  is  a  legal  right  there  is  also  a  legal  remedy  "  by  suit  or 
action  at  law,  ititi  JM  ibi  re  medium.  The  judicial  remedy  or  right  of 
action  is  only  a  sanctioning  or  secondary  right 

A  law  of  limitation  regarding  the  possession  and  dispossession  of  immove- 
sble  property  (in  the  absence  of  a  Statute  fixing  a  longer  period  of  preS' 
eriptwn)  generally  extinguishes  the  (primary)  right  itself.  In  so  far  as  it 
does  this,  it  is  jfractically  a  law  of  prescription.  See  Rambhat  v.  The  Col- 
lector. I.  L.  IL,  1  Bom.,  592 ;  Sitaram  v.  Khandorav,  ibid,  286 ;  Shibchunder 
V.  Shibkissen,  1  Boulnois,  70  ;  Gunga  Oovind  v.  The  Collector,  7  W.  B., 
21,  P.O. ;  11  Moo.  I.  A.,  345.  Where  the  right  is  not  extinguighed  by  a 
psrticular  Limitation  Act,  if  the  owner  regains  the  property  extra- 
judicially, he  is  remitted  to  his  old  title,  and  the  party  who  held  it 
adyersdy  cannot  recover  it  except  under  some  special  provision  as  that 
contained  in  sec.  9,  Act  I  of  1877.  See  Rambhat  r.  The  Ck>llector, 
I.  L.  B.,  1  Bom.,  pp.  598-9 ;  and  Lecture  III,  p.  65,  note  (8). 
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Lecture  after  the  expiration  of  the  prescribed  period,  Obtain 
—  payment  of  the  money  due  to  him,  through  the  medi- 
um of  any  lien  that  he  may  hold  on  the  property  of  the 
debtor.^  Again,  if  a  debt  barred  by  lapse  of  time  be 
discharged  by  payment,  the  payment  cannot  be  re- 
called/ And  a  fresh  promise  made  in  writing,  and 
signed  by  the  debtor  or  his  agent,  to  pay  such  a 
debt,  is  as  binding  as  any  other  valid  contract.* 
When  a  right  is  thus  restricted  or  limited  by  pres- 
cription, the  person  subject  to  the  corresponding  duty 
(z.  e.,  the  person  prescribing)  is  exonerated  or 
exempted  from  the  liability  to  be  sued  or  proceeded 
against  in  a  Court  of  Justice.  Restrictive  Prescription 
or  Limitation  may,  therefore,  be  also  called  Exoner- 
ative or  Exemptive  Prescription. 
Extinctive  When  a  person's  right  is  extinguished  by  prescrip- 
tioT"^"  *^^^'  ^^^  cannot  assert  it  either  judicially  or  extra- 
judicially. It  ceases  to  exist  so  far  as  he  is  con- 
cerned. But  as  a  mode  of  losing  rights  is  often  a 
mode  of  acquirng  them,  the  (substantive)  right  is 


*  Stephen's  Commentaries,  Bk.  V.,  Chap.  IX.  Justice  Pontifex,  in 
Nursing  t?.  Hurryhur  (I.  L  R.,  5  Calc,  897,  899),  says :— **  If  the  creditor 
had  a  lien  on  the  goods  of  'his  debtor  on  a  general  aoooant,  he  would  be 
entitled  to  hold  the  goods  for  a  debt  the  recovery  of  which  was  barred 
by  the  Limitation  Act.  And  probably  it  would  be  held  that  an  executor 
would  be  allowed  to  retain  out  of  a  legacy  a  debt  owing  by  the  legatee 
to  the  testator,  though  its  recovery  was  barred  by  the  Act.** 

^  Angell,  para.  7.  Sections  60  and  61  of  Act  IX  of  1872  expressly  allow 
the  application  of  payments,  under  certain  circumstances,  to  the  dis- 
charge of  time-barred  debts.  Executors,  administrators,  and  Hindu 
widows,  in  their  representative  capacities,  are  allowed  credit  for  the 
payment  of  such  debts.  (Tillakchand  v.  Jaitmal,  10  Bom.,  206  ;  The 
Administrator  •  General  r.  Hawkins,  I.  L.  B.,  1  Mad.,  267 ;  Bhala 
Nahana  t,  Parbhu  Hari,  I.  L.  R,  2  Bom.,  67  ;  Lewis  v.  Bumney,  L.  B., 
4  £q.,  451  ;  and  Banning  on  the  Limitation  of  Actions,  pp.  224-225.) 

•  The  Indian  Contract  Act,  1872,  sec.  25,  cL  3. 
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virtually  (though  not  expressly  or  directly)  trans-  i^ecture 
ferred  to  the  person  claiming  by  prescription.*    Where     — 
prescription    extinguishes    the    (substantive)    right 
itself,  the  remedy  (whether  judicial  or  otherwise)  is 
necessarily  lost  or  barred.     Extinctive  prescription, 
like  Restrictive  prescription,  is  based  on  the  ground 
that  the  person  entitled  to  the  right  has  (negatively)  ^rt^^l^f 
abandond  it,  or  (passively)  neglected  to  avail  himself"""- 
of  it,  for  the  law-defined  period.     These  two  sorts  of 
Prescription  may  be  classed  together  under  the  head 
of  "  Negative  prescription,"  which   takes  away  the 
remedy  or  the  right  of  a  definite  person,  but  does 
not  positively  confer  on  any  one  a  right  which  he  can 
enforce  against  the  world.^^ 

Where  prescription  not  only  bars  the  remedy,  and  ^^"p^i. 
extinguishes  the  right,  of  the  party  prescribed  imnnltive 
against,  but  directly  and  avowedly  transfers  his  right  ^on.''"**^ 

*  Professor  Bell  of  Scotland  observes,  that  no  right  is  extinguished  by 
prescription  "  unless  there  be  an  opposite  right  in  the  course  of  being 
oonfirmed  at  the  same  time/*  The  right  which  is  said  to  be  extinguished 
is  not  forfeited  to  the  State  or  rendered  ownerless.  It  vests  in  the  oppo- 
site party.  (See  Montrion^s  Institutes,  pp.  176-177.)  This  is  probably 
the  reason  why  the  definition  given  by  the  Code  Napoleon  does  not  refer 
to  the  extinction  of  rights.  Acquisition  by  prescription  implies  and 
inyolves  the  extinction  of  another's  right. 

**  The  distinction  between  positive  and  negative  prescription  (in  res- 
pect of  their  effects)  turns  upon  the  nature  of  the  evidence  which  it  is 
requisite  to  give  in  order  to  enable  the  owner  to  recover  the  thing  when 
detained  by  a  stranger.  It  may  be  only  necessary  to  show  anterior  pos- 
session in  order  to  enable  him  to  maintain  an  action  ;  or  to  maintain  an 
action  it  may  be  necessary  for  him  to  show  his  title.  If  it  be  necessary 
to  show  his  title,  then,  unless  a  title  may  be  acquired  by  prescription,  he 
cannot  sustain  the  action.  But  the  right  which  he  possesses  under  the 
Statute  of  Limitation  would  not  enable  him  to  maintain  an  action  against 
a  third  party.— Austin's  Lectures.  Leo.  XXVII.  Notwithstanding  sec.  34 
of  3  &  4  Will.  IV.,  c.  27,  it  may  be  said  that,  in  respect  of  corporeal 
things,  positive  prescription  in  its  direct  form  is  unknown  to  the  English 
law.^i^ui,  Lee  XXVI,  notes  by  the  editor,  Mr.  Robert  Campbell. 
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Lectueb  to  the  opposing  claimant,  the  latter  acquires  a  title 
— ^     against  all  the  world.     This  translatory  prescription 

has,  accordingly,  been  called  Acquisitive  prescription. 

It  is  also  termed  positive  or  affirmative  prescription, 
^r*^!*-  ^  opposed  to  negative  prescription.  It  is  positive 
tion  dis-  QY  affirmative,  because  it  not  merely  negatives^  the 
from  nega-  riprht  of  the  latc  owncr,  but  positively  affirms  or  de- 

tive  pres-        o  ^  r  J  ^ 

criptioD.     clares  that  the  adverse  party  has  acquired  that  right 
by  his  active  or  positive  enjoyment  thereof,  for  the 
time,  and  under  the  conditions,  prescribed  by  law. 
Negative  prescription  prevents  the  person  prescribed 
against  from  asserting  his  right,  and  secures  his  adver- 
sary against  any  further  claims  on  his  part.     Positive 
prescription  secures  to  the  prescriber  the  enjoyment 
of  a  right,  by  preventing  others  from  disputing  it 
after  the  law-defined  term, 
prescrip.       Lord  Cokc,  it  would  appear,    confines  the  term 
cording  to  Prescription  to  acquisitive  prescription  only.^    And 
lawyers     most  English  lawyers  use  the  term  in  a  still  more 
^^      '  limited  sense,  viz.,  as  denoting  that  branch  of  acquisi- 


>  As  the  notion  of  extinctive  prescription  involves  that  of  restrictive 
prescription,  so  the  notion  of  acquisitive  prescription  involves  that  of 
extinctive  prescription.  In  the  words  of  Lord  St.  Leonards  "  there  is  a 
negative  prescription  even  where  a  positive  prescription  also  inter- 
venes."   The  two  are  blended  with  each  other. 

'  Lord  Coke  defines  *  prescription*  as  the  acquisition  of  title  under  the 
authority  of  law  by  length  of  time  and  enjoyment.  **  Prescription  is  a 
title  taking  his  substance  of  use  and  time  allowed  by  law.**  Coke  upon 
Littleton,  vol.  i  [114-a]. 

Pothier  also  defines  *  prescription  *  as  the  means  by  which  a  man  acquires 
the  ownership  of  a  thing  throusfh  the  peaceable  and  uninterrupted  posses- 
sion of  it  for  a  period  of  time  determined  by  the  law.  (See  Markby*s  Ele- 
ments of  Law,  paras.  382  k  393.)  In  Phillimore*s  Private  Roman  Law, 
p.  125,  'preBcription*  is  defined  as  **  the  right  which,  after  undisputed  pos- 
session of  a  thing  for  a  time  fixed  by  law,  makes  the  thing  so  possessed 
our  own.** 
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tive  prescription  which  deals  with  the  acquisition  of  lbcturk 
easements  and  other  incorporeal  heritable   rights.       — 

The  acquisition  of  the  right  of  ownership  of  a  thing  AcqaisUion 
by  prescription  should  be  distinguished  from  a  siini-  ^fi^J^" 
lar  acquisition  by  occupancy  or  occupation.     A  thing  ^'^^^ 
which  has  no  owner  {res  nvllim)  may   be  acquired  ^^™^*J^"'" 
by  simple  occupation  or  apprehension.     No  length  ****"p'^''**"' 
of  time  is  required  to  complete  the  title,  nor  is  a 
contest  of  claimants  or  adverse  possession  possible 
under  the  circumstances.      So,  the  prior  appropria- 
tion of  a  new  trade-mark  may  give  an  exclusive  title 
to  it,  without  the  aid  of  prescription.*     But  acquisi- 
tion by  prescription  supposes  that  the  thing  belongs 
to  another  {res  alicujus),  and  that  it  is  acquired  after 
an  adverse  enjoyment  or   possession  for  a  certain 
period  of  time. 

Limitation  or  restrictive  prescription,  as  such,  does  The  rob- 
not  affect  the  existence  or  continuance  of  substantive  oTrwtric-' 
rights  whether  in  rem  or  in  personam.^     It  has  for  cription. 
its  immediate  subject  judicial  remedies  only. 


*Se6  JndUt  Gazette,  3rd  Deoember  1881 »  p.  1348;  see  also  Balli  r. 
Fleming,  2  Cal.  Law  Rep.,  94. 

*  Rights  in  rem  are  rights  available  against  persons  generally,  e,  g., 
the  right  of  ownership,  a  right  of  way  or  other  easement,  the  right  to 
one's  good  name,  &o.  AU  rights  in  rem  are  primary, — (t.f.)  they  exist 
independently  of  other  rights,  and  are  not  founded  on  injuries,  delicts  or 
wrongs.  Rights  in  personam  are  available  against  determinate  persons 
only.  Such  rights  may  be  primary  as  well  as  secondary  or  sanctioning. 
Primary  righti  in  personam  arise  ont  of  contracts  or  ^tia#Mx>ntracts. 
All  sanctioning  rights  are  rights  in  personam.  They  exist  only  for  the 
nke  of  enforcing  other  rights,  and  arise  ont  of  breaches  of  contracts  and 
f  non-contracts,  torts  or  inf ring^ements  of  rights  in  rem,  and  crimes.  Sanc- 
tioning rights  cannot,  of  coarse,  be  acquired  by  prescription.  A  right  of 
action,  a  right  of  re-capturing  without  resorting  to  action,  a  right  of 
detention  of  a  thing  belonging  to  the  debtor  under  certain  circumstan- 
OM,  ke,,  are  sanctioning  rights.  See  Austin's  Jurisprudence,  pp.  45,  et 
uq.;  and  Markby's  Elements  of  Law,  para.  140. 
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^'^^'p^^      Rights  in  personam^  arising,  as  they  do,  out  of  con- 
—  .  tracts,  quasi'ContractSj  or  injurieB,  cannot,  from  their 

•—of  ftCQQl'  ,       - 

sitive        very  nature,  be  acquired  by  prescription.     Certain 
tion.         rights  in  rem^  such  as  rights  of  ownership  of  corporeal 
things,   easements,  and   other  incorporeal  heritable 
rights  constitute  the  subject  of  acquisitive  or  positive 
prescription. 
Y^fex-         Extinctive  prescription  may  operate  upon  rights 
prescrip-    in  rem  ^  as  well  as  rights  in  personam. 

Of  the  three  species  of  prescription  proper  (that  is, 

of  definite  legal  prescription),  two,  the  acquisitive 

and  the  extinctive,   directly    affect    the   substance 

of  the  right  itself,  and  as  such  are  included  under  the 

prescri^'  hcad  of  Substantivc  Law.     In  the  title  of  these  lec- 

liimit^**    tures  the  term  Prescription  denotes  these  two  species, 

Slid"here  ^®  opposcd  to  the  third, — namely,  the  restrictive, — 

which  affects  the  form  of  the  remedy  only,  and  is  a 

part  of  adjective  or  formal  law. 

Ir     I.     Prescription  as 
1.     Acquisitive.     \  opposed  to  limitation. 
o      T?w;.,«*;««        I  (A  department  of  sub- 
Vstantive  law.) 
1      11.     Limitation. 
3.     Restrictive.      >  (A  department  of  ad- 
^  *  jective  law.) 

Besides  these  kinds  of  prescription  there  is  what 


*  A  person's  natural  rights  in  rem,  such  as  his  right  to'  reputation,  hia 
right  to  personal  security,  his  right  to  unpolluted  air,  and  his  right  to 
the  water  of  natutal  streams,  need  not  be  acquired  at  all,  and  are  not, 
so  far,  the  subject  of  acquisitive  prescription.  Such  rights  require  no 
age  to  ripen  them. 

*  But  the  inborn  or  natural  rights,  which  Blackstone  calls '  absolute 
rights,*  tHz.,  rights  to  personal  security,  liberty,  and  reputation,  and  the 
capacity  to  acquire  rights  of  ownership,  cannot  obviously  be  extinguished 
by  prescription. 
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is  called  an  indefinite  prescription.     This  does  not  lecturb 
depend  particulariy  upon  any  express  law.     Imme-     — 
morial  prescription  (which  is  a  species  of  indefinite  rial  pre»- 
prescription)  rests  on  the  principle  that  a  person  who  *^"^  ***  * 
has  enjoyed  a  right,  from  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  must  be  treated 
and  regarded  as  if  he  had  acquired  such  right,  by 
means  of  some  valid  transaction  which  can  no  longer 
be  proved/ 

Adverse  enjoyment  for  a  considerable  ®  period  of 
time,  though  it  is  proved  that  the  enjoyment  began 
within  living  memory,  is  often  the  basis  of  a  similar 
presumption  of  some  lawfiil  and  valid  origin  of  the 
enjoyment.     These  presumptions  fi^uently  supply  prescnp- 
the  place  of  prescription  proper,  but  are  distinguish-  [J^gulihed 
able  from  it.*    Firstj  they  do  not  directly  make  length  docTrine  of 
of  enjoyment  a  title  in  itself ;  secondly ^  they  are  not  S^*„'""^^" 
fomided  on  any  express  and  absolute  rule  of  law  ;  and 


'  In  addition  to  ordinary  prescription  "  there  is/*  says  Vattel,  **  another 
called  immemorial,  because  it  is  founded  on  immemorial  possession,  the 
origin  of  which  is  unknown  or  so  deeply  involved  in  obscurity  as  to 
allov  no  possibility  of  proving  whether  the  possessor  ha&  really  derived 
his  right  from  the  original  proprietor  or  received  the  possession  from 
another."  "  Immemorial  possession  is  an  irrefragable  title,  and  imme- 
morial prescription  admits  of  no  exception."  (Law  of  Nations,  Bk.  II, 
Gh.XI.)  The  immemorial  prescription  of  English  law  was  originally 
indefinite,  but  by  a  judicial  usurpation  of  legislative  power,  the  time  of 
legal  memory  has  been  fixed  to  be  (the  same  as  the  limitation  of  real  ac- 
tions, by  the  Statute  of  Westminster,  namely,)  the  commencement  of  the 
reign  of  Richard  I,  A.D.  1189.     See  Dalton  v.  Angus,  6  App.  Cas.,  811. 

'  Snch  period  is  indefinite.  In  the  absence  of  an  express  law  applicable 
to  the  particular  case,  Judges  determine  the  period  by  analogy  to  the 
Statute  of  Limitation. 

'  English  Judges  have  often  been  obliged  to  confound  the  distinction 
between  the  acquisition  of  a  right  under  a  definite  rule  of  ^aw  by 
proKription,  and  the  inference  of  right  as  9k  fact  by  evidence  of  poeses- 
noii.   See  Markby's  Elements  of  Law,  sees.  384a  and  417. 
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lbcturb  thirdly^  while  prescription  assumes  that  the  party 
--1-  prescribing  had  originally  no  right  or  title,  or  only  an 
imperfect  or  an  invalid  one,  "  the  doctrine  of  pre- 
sumption goes  on  the  footing  of  validity,  and  upholds 
vaUdity,  by  supposing  that  everything  was  present 
which  that  validity  required."  ^^ 

From  what  has  been  already  stated,  it  appears  that 
the  term  Prescription  has  six  ^  significations : 
The  six         \st.    It  uot  ouly  compriscs  definite  legal  prescrip- 

tionsof pre-  tiou,  but  indefinite,  judicial,  testamentary  and  con- 
scription. ^-1  .   ^.  n 
ventional  prescription  as  well. 

2nd.  It  denotes  definite  legal  prescription,  and 
includes  not  only  acquisitive  and  extinctive  prescrip- 
tion, but  also  restrictive  prescription,  or  limitation. 

3rc?.  It  excludes  limitation  and  signifies  acquisi- 
tive and  extinctive  prescription. 

4^A.  It  is  restricted  to  acquisitive  or  positive 
prescription. 

5^.  It  is  applied  to  that  branch  of  acquisitive 
prescription  which  relates  to  the  ownership  of  corpo- 
real things. 

**  Per  Lord  Westbarj  in  Lee  r.  Johnetone.  L.  R.,  1  Scotch  App.,  426,  435. 

Even  as  regards  restricUve  prescription  it  may  be  observed,  that  the 
want  of  an  express  law  is  often  supplied  by  (what  the  English  Real 
Property  Commissioners  in  their  first  Report,  p.  39,  oall)  a  doubtful  doc- 
trine of  presumption.    See  Banning  on  Limitation,  p.  2. 

Thus,  when  the  English  Statute  of  Limitation  was  not  applicable  to 
bonds  and  other  speciality,  an  artificial  presumption  of  payment  from 
non-demand  for  twenty  years  was  established  by  analogy  to  the  Statute. 
Angell,  para.  93. 

'  The  six  authorities  for  these  six  significations  are :  Ut, — Thibaut. 
2fu{. -Modem  Civilians  in  general,  and  the  Indian  Law  Commissioners' 
Special  Report  of  the  26th  February  1842.  3ri2.— Sir  James  Colyile's 
Limit^^ion  Bills  of  1855  and  1859.  4^.— Lord  Coke.  5eA.— The  usucapio 
of  the  Romans.  See  also  the  definitions  giren  by  Pothier  and  Phillimore, 
supra,    6^A.~Black8tone  and  English  lawyers  in  general. 
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Qth.    It  18  limited  to  the  acquisition  of  easements  Lectuke 
and  other  incorporeal  rights.  — 

The  following  table  shows  the  several  meanings  of 
prescription  : — 

PRESCRIPTION, 
(in  the  let  sense). 


Definite.  Indefinite. 

I 

Legal,        Judicial.      Testamen-  Conven- 

t^^  defined  by  law.  tary.  tional. 

Prescripton 
(in  the  Snd  sense). 


Substantive.  Adjective. 

Prescription  (in  the  (Limitation  or  restrictive 

'  8rd  sense.)  prescription). 


Acquisitive.  EztinotiTe. 

Prescription 
(in  the  4th  sense). 

I 

Aoqtiisitive  of        Acquisitive  of 

ownership  of  oor-    easements  and 

poreal  things.        other  inoorpo- 

Prescription  (in  the    real  heritable 

6th  sense).  rights. 

Prescription  (in 
the  6th  sense). 

The  Tables  below  show  the  several  departments  of  Tables 
prescription  proper, — i.e.,  of  definite  legal  prescrip-  Jevrrai^lie* 

i*        ^  partments 

lion  ;—  of  prescrip* 

TK..^^       r    1.    Prescription  (using  (''•^^''i?^*^^^® 

Prescription     fvlV^,^  «  "Ju^  „«L^  J#  J  prescription. 
rfi«;««4.i.r«.«»«»  J  tneterm  as  the  name  or<v    i?-f:„o,*.i«.^  ^ 
(ii8ingthetenn<  ^.  ^^  A,  Extinctive 

as  the  name  of  I      ^        '^  [  prescription.    I      Negative 

igenm),  \^    2.    Limitation  ...    Restrictive    |  prescription. 

prescription.    ) 

II. 

!1.    Positive  (or  (     Acquisitive  or )  Prescription  .using 
affirmative)  ( Translator j.         >    the   term  as  the 

(a.    Extinctive     )    name  of  a  species. 
2.    Negative     J  b.    Restrictive     | 

or  Exemptive    >  Limitation, 
or  Exonerative ) 


tion. 
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In  British  India,  the  lapse  of  a  definite  period  of  Lecture 
time  (under  conditions  determined  by  the  law)  operates     -^ 

m  The  several 

in  four  ways  : —  modes  oi 

1.  It  restrains  the  holder  of  a  right  from  enforc-  Tutb  uw 
ing  his  right  by  recourse  to  law  ;  in  other  words,  it  ixxixi2^ 
bars  his  remedy  by  active  proceeding  in  court.     Vide 
Section  4,  Act  XV  of  1877- 

2.  It  not  only  bars  the  remedy  by  action  of  an 
owner  of  property  who  has  been  out  of  possession, 
but  extinguishes  his  right  to  such  property.  Vide 
Section  28,  Act  XV  of  1877. 

3.  It  extinguishes  prescriptive  and  other  ease- 
ments, except  where  the  easements  are  "  necessary 
easements."  Fide  Section  47,  Act  V  of  1882,  which 
at  present  applies  to  the  Madras  Presidency,  the 
Central  Provinces,  and  Coorg. 

4.  It  confers  a  right  to  light,  air,  way,  water- 
course, use  of  water,  or  other  easement  (from,  over, 
or,  upon  another's  land)  on  a  person  who  has  en- 
joyed it  for  the  prescribed  period. 

The  first  is  "  Limitation  "  properly  so  called,  and 
is  included  in  negative  prescription  in  its  wider  sense. 
The  second  and  third  fall  under  the  head  of  Extinctive 
prescription,  or  of  Negative  prescription  in  its  stricter 
sense.  The  fourth  is  a  department  of  acquisitive  or 
positive  prescription. 

Of  positive  prescription,  we  had  another  instance  PosiriTe 
m  Bombay  Regulation  V  of  1827,  Section  1,  which  {»«"  ^^"^^ 
laid  down  that  thirty  years'  adverse  possession  of»»»*«<J- 
immoveable  property  was  to  be  deemed  conclusive 
proof  of  proprietary  right  in  the  possessor,  except  in 
cases  of  fraud.     Although  this  Regulation  did  not,  in 
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Lectubb  so  many  words,  translate  or  transfer  the  right  of  the 
-—  original  owner  of  the  property  to  the  person  in 
possession  of  it,  it  used  distinct  language  to  indicate 
that,  when  the  thirty  years  had  expired,  the  right  of 
property  should  be  regarded  as  vested  in  such  person ;  * 
and  Sir  James  Colvile,  in  giving  the  judgment  of 
Her  Majesty's  Privy  Council  in  Moharana  Fatesanji  v. 
Desai  Kalianrai,^  did  not  hesitate  to  describe  the 
first  section  of  the  Regulation  as  an  enactment  of 
positive  prescription.* 

In  Bengal  it  was  held,  even  before  the  Limitation 
Acts  of  1871  and  1877  came  into  operation,  that  a 
twelve  years*  possession  of  immoveable  property  by 
a  wrong-doer  extinguished  the  title  of  the  rightful 
owner,  and  conferred  a  good  title  upon  the  wrong- 
doer.' But  as  Regulation  III  of  1793,  Section  14,  and 
Act  XIV  of  1859,  Section  1,  clause  12,  in  terms  limit 
the  suit  only,  and  as  Act  IX  of  1871,  Section  29,  and 
Act  XV  of  1877,  Section  28,  extinguish  the  title  only, 
and  as  none  of  them  directly  and  avowedly  transfers 
the  right  of  ownership  to  the  adverse  holder,  these 


*  Sitaram  Vaandeva  9.  Khanderav  Balkrishna,  I.  L.  R.,  1  Bom.,  286,  A.O. 

*  L.  R.,  1  I.  Am  34,  61  ;  8.  C,  21  W.  R.,  178, 181  ;  10  Bom.,  281,  288. 

*  But  when  the  Limitation  Bill  was  discussed  in  Connoil  in  1859, 
Mr.  Peaoook  (afterwards  Sir  Barnes  Peacock)  was  of  opinion  that  the 
Bombay  Regulation  "  did  not  enact  a  law  of  positive  prescription,  but 
only,  for  the  most  part,  a  rule  of  eyidenoe."  See  the  Proceedings  of 
the  Legislative  Council  of  India  for  1859,  p.  54. 

*  Kalikishore  Roy  v,  Dhananjoy  Roy,  L  L.  R.,  3  Calo.,  224,  and  the 
cases  therein  referred  to.  See  also  Golam  Russool  v.  Mussamut  Mughlo, 
1  Moo.  I.  A..  446  ;  and  8  W.  R.,  386  ;  10  W.  R.,  61 ;  12  W.  R.,  192 ;  Rambhat 
V.  The  Collector,  J.  L.  R.,  1  Bom.,  592.  This,  however,  was  not  the  rule 
in  the  Bombay  Presidency,  where  they  had  an  express  Law  of  Pres- 
cription, which  was  not  repealed  until  1871.  (  Vide  Section  2,  Act  IX  of 
1871.) 


LIMITATION  AND   PRESCRIPTION.  15 

sections,  strictly  speaking,  are  not  laws  of  positive  Lbcptubb 
prescription,*  .  — ^ 

It  should  be  also  observed  that  the  Indian  Law  of  ExUnctiTe 
Limitation  and  Prescription  does  not  in  terms  extin-  tiJnhoi?far 
guish  any  right  otiier  than  the  right  to  (corporeal)  '"^^^^^• 
property  and  the  right  to  easements.     As  to  rights  in 
personam^  it  has  been  held  that  a  right  to  receive 
payment  of  a  debt  does  subsist  even  after  the  remedy 
by  action  has  been  barred/     Such  a  right  is,  there- 
fore, not  a  subject  of  extinctive  prescription  in  British 
India.     There  is  no  express  ruling  to  the  effect  that 
a  right  to  unliquidated  damages   arising  out  of  a 
breach  of  a  contract  or  a  tort  is  extinguished  by  the 
Indian  Law  of  Limitation.     But  the  theory  now 
most  prevalent  is,  that  the  bar  of  the  action  on  a 
personal  right  and  the  extinction    of  the  right  are 
coincident.® 


*  That  is,  positiTe  preaoription  in  its  direct  form.  See  Austiii's  Juris- 
prndenoe,  by  Campbell,  Vol.  I,  p.  509,  note. 

'  Moheah  Lai  v.  Sompat  Koeri,  I.  L.  R.,  6  Oalc,  840  ;  S.  C,  7  G.  L.  R., 
121,  and  the  cases  therein  referred  to. 

'  YaliaTambnratti  r.  Vira  Rayan,  I.  L.  R.,  1  Mad.,  22S,  per  Holloway,  J. 

It  is  said  that,  **  whererer  physical  possession  is  possible,  the  right  to 
the  thing  is  disting^nishable  from  the  right  of  actitm.  But  in  a  claim  on 
contract  or  tort,  the  law  has  not  to  choose  to  whom  it  will  give  the  right, 
bat  whether  it  will  give  the  right,  and  the  right  when  given  is  good  only 
against  the  contractor  or  tort-feasor.  Here  the  right  of  action  is  the  whole 
of  the  right,  and  when  the  action  is  gone,  there  is  no  obligation  left.** 
(Westl^e's  Private  International  Law,  p.  251,  Ed.  of  1880.)  But  it  may 
be  observed  that  even  the  inchoate  right  to  nnliquidated  damages  may  be 
the  subject  of  accord  and  satisfaction,  and  though  such  right  is  not  fully 
ascertained  till  the  damages  are  assessed  by  a  Court  of  Justice,  it  is  yet 
a  substantive  right,  quite  distinct  from  the  action  by  which  it  is  judicially 
epforoed.  (See  Addison  on  Torts,  p.  959,  and  Stephen's  Commentaries, 
Bk.  v.,  Oh.  VII.)  Westlake*s  remarks,  however,  apply  to  an  action  by 
an  informer  for  a  penalty  upon  a  Statute.  The  informer  has  no  right 
independent  of  his  action.  See  Darby  and  fiosanquet  on  the  Statutes  of 
Limitation,  pp.  427-8. 
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lkoturb       Prescription  in  some  form  or  other  was  recognized 
— 7     by  the  .Athenians,  the  Romans,  and  the  Hindus,  but 

Pr68crip- 

tion  recoff.  not  bv  the  Jews,*  the  Mahomedans,^^  and  the  ancient 

nizedby       c      i.    1 
the  anci-      OCOtS. 

the  mo-         In  modern  times  the  doctrine  has  been  adopted  to 
general     somc  cxtcnt  or  Other  by  almost  all  civilized  nations, 
although,    as   observed  by  Sir   Henry   Maine,*   the 
moderns  (specially  those  whose  jurisprudence  is  not 
based  on  the  Roman  law)  have  been  loath  to  carry  it 
The  alow    to  its  legitimate  consequences.      Thus,  in  England, 
thedoctrine  legislation  long  declined  to  advance  beyond  the  im- 
aud  BriiUh  pcrfcct  dcvicc  of  barring  actions  for  the  recovery  of 
land  or  other  real  property,  when  the  cause  of  action 
had  taken   place   earlier  than  a  fixed  point  of  time, 
such  as  the  commencement  of  the  reign  of  Henry  I, 
the  return  of  King  John  from  Ireland,  and  the  corona- 
tion of  Richard  1.     It  was  not  until  the   32nd  year 
of  Henry  VIII,   as  to   real  actions,   and   the  2l8t 


*  See  Angell  on  the  Limitations  of  Actions,  para.  8.  By  the  Jewish  law 
all  lands  not  in  the  hands  of  the  original  owners  were,  with  certain 
exceptions,  restored  to  them  in  the  jubilee  year,  which  recurred  every 
fiftieth  year.    Lev.  xxt.    Debts  were  remitted  at  the  jubilee. 

^^  See  Macnaughten's  Principles  and  Precedents  of  Mahomedan  Law, 
p.  76,  Ch.  XV,  Sec.  5. 

In  the  Bharurayik  an  opinion  is  cited  from  the  Mabsut,  to  the  eflfeot, 
that  if  a  person  causelessly  neglect  to  advance  his  claim  for  a  period 
of  thirty-three  years,  it  shall  not  be  cognizable  in  a  Court  of  Justioe  ; 
but  this  opinion  is  opposed  to  the  legal  doctrine.  Even  as  to  the 
right  of  pre-emption,  according  to  Abu  Hanifa  and  one  tradition 
of  Abu  y  uflof .  there  is  no  limitation  as  to  time,  lliis  rule  is  maintained 
in  the  Fatwa  Alamgiri  and  in  the  Hedaya,  and  it  seems  to  be  the  most 
authentic  and  generally  prevalent  doctrine.  Bourke's  Indian  Law  of 
Limitation,  3rd  Ed.,  pp.  6-7;  CaL  S.  D.,  1851,  p.  292,  Mahamud  Danish 
V.  Choora  Gazee. 

>  Lord  Stair,  in  his  Institutions  (Bk.  II,  tit  12),  says:  "  Presoriptioo 
had  no  place  in  the  old  customs  of  Scotland." 

*  Maine's  Ancient  Law,  pp.  284-285. 
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year  of  James  I,  as  to  personal  actions,  that  i^botubb 
the  English  people  obtained  statutes  which  fixed  — ^ 
certain  (in  lieu  of  daily  increasing)  periods  of 
limitation  "  both  for  the  time  present  and  for  all 
times  to  come."  The  Statute  of  James  I  (1623), 
which  applied  to  actions  for  ejectment  as  well  as  to 
purely  personal  actions  on  torts  and  simple  contracts, 
barred  the  remedy,  but  did  not  extinguish  the  right. 
The  subsequent  Statute  of  William  IV  (1834)  ex- 
tinguishes the  right  as  to  real  property  after  twenty ' 
years*  adverse  possession,  but  it  does  not  even  in  that 
limited  class  of  cases  expressly  transfer  the  right  to 
the  adverse  holder.  In  British  India,  an  express  law 
of  positive  prescription  was  attempted  to  be  intro- 
duced by  Sir  James  Colvile  in  1859,  and  by  Sir 
James  Fitz  James  Stephen  in  1871,  but  Act  XIV 
of  1859  and  Act  IX  of  1871  were  passed  only  after 
the  clauses  relating  to  positive  prescription  had  been 
expunged  from  the  Bills  as  introduced.  The  Act 
of  1871,  however,  contained  an  extinctive  clause 
similar  to  that  in  the  Statute  of  William  IV.  The 
last  Limitation  Act  (XV  of  1877)  extends  the  rule 
of  extinctive  prescription  to  moveable  property,  but 
even  this  does  not  contain  any  express  law  of  trans- 
latory  prescription/ 

The  Athenian  laws  in  general  prohibited  all  actions 
where  the   wrong  had  been    committed   six   years 


'  The  37  and  38  Viot,  o.  57,  whioh  oame  into  operation  in  1879,  rednoes 
the  period  of  limitation  to  twelye  years,  and  so  far  assimilates  the  law 
of  Bngland  to  that  of  British  India. 

*  The  2  and  3  Will.  IV.,  c.  71,  and  Acts  IX  of  1871  and  XV  of  1877. 
enact  rules  of  eonttUutive  prescription,  «t«.,  rules  for  the  acquisition  of 
easements, 

B 
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iiEOTUBE  before  the  institution  thereof.*    Instances  of  all  sorts 
— ^     of  prescription,  whether    positive,     extinctive,     or 

of  the  restrictive,  are  to  be  found  in  the  Roman  law,  which, 
as  we  have  observed,  is  the  basis  of  several  modem 
systems  of  law.  The  doctrine  of  limitation  (as  to 
immoveables  m  the  provinces)  was  recognized  under 
the  name  of  Proescriptio^^  and  the  principle  of  positive 
prescription  (as  to  immoveables  in  Italy,  and  as  to 
all  moveables)  under  the  name  of  tisucapio.  In  the 
time  of  Justinian  usucapio  and  prcescriptio  were 
amalgamated,  and  it  was  provided  that  the  property 
in  things  moveable  was  acquired  by  the  bond  fide  use 
of  them  for  the  period  of  three  years,  and  that  in 
things  immoveable  by  long  bond  fide  possession,  that 
is,  ten  years  for  persons  living  in  the  same  province, 
and  twenty  years  for  persons  living  in  different 
provinces,  and  this  in  Italy  as  well  as  in  the 
provinces.^ 

Usucapion  was  not  (at  least  after  A.  U.  C.   720) 
applicable  to  the  acquisition  of  easements,  but  a  long 

*  Angell,  8.  8.  Blaokstone  says,  the  period  was^r^r  years.  See  Stephen^s 
Commentaries,  Bk.  V,  Gh.  IX. 

*  The  present  use  of  the  term  Prescription  is  nn- Roman.  That  which 
was  known  to  the  Romans  as  usucapion  has  descended  to  modern  juris- 
prudence under  the  name  of  Prescription.  Prcescriptio  was  so  caUed, 
because  the  objection  of  limitation  was  itritten  before^  that  is,  placed  at 
the  beginning  of  the  directions  which  the  Mtigittratug  (Judge  of  questions 
of  law)  sent  to  the  Judex  (Judge  of  questions  of  facte)  for  the  purpose 
of  limiting  the  enquiry.  See  Maine^s  Ancient  Law,  284,  and  8andar*s 
Justinian,  Introduction. 

^  The  twelve  tables  of  Rome  fixed  one  year  and  two  years  as  the 
periods  within  which  actions  to  recover  possession  of  moveables  and 
immoveables,  respectively,  were  required  to  be  instituted.  After  the 
expiry  of  this  limited  time,  the  right  of  the  original  owner  was  extin- 
guished in  favor  of  the  party  in  bonSi  fitle  possession  of  the  property j- 
See  Justinian's  Institutes,  Bk.  II,  title  6. 
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user  of  easements  gave  rights  which  were  protected.  Lbctukb 
Ten  years'  non-user  for  those  present,  and  twenty     — ^ 
years'  non-user  for  those  absent,  also  extinguished 
an  easement.' 

Certain  prsetorian  actions  were  barred  by  one 
year's  limitation  ;  but  all  other  actions,  real  or 
personal,  could  originally  be  brought  at  any  length  of 
time,  until  Imperial  Constitutions  assigned  a  limit  of 
thirty  years  to  most  actions,  and  of  forty  years  to 
some.  The  eflfect  of  the  lapse  of  time  in  these  cases 
was  to  bar  the  action,  while  its  effect  in  cases  to  which 
usucapion  applied  was  to  transfer  the  property.* 

The  following  are  some  of  the  texts  which  relate  to  The  Hinda 
prescription  and  limitation  under  the  Hindu  Law  : — 

(a.)  "  He  who  sees  his  land  possessed  by  a  Yajnyt- 
Stranger  for  twenty  years,  or  his  personal  estate  for 
ten  years,  without  asserting  his  own  right,  loses  his 
property  in  them  —  except  pledges,  boundaries, 
sealed  deposits,  the  wealth  of  idiots  and  infants, 
things  amicably  lent  for  use,  and  the  property  of  a 
kmg,  a  woman,  or  a  priest  versed  in  holy  writ."— 
Yajnyawalcya.^® 


'  Sandar's  Institutes  of  Justinian,  p.  215.  Dalton  r.  Ang^,  0  App. 
Cas.,  819,  Lord  Blackburn's  judgment. 

•  Sandar,  pp.  575-576. 

**  There  was  also  a  prescription  termed  lonffUiimi  temporis.  If  there 
was  a  possession  for  thirty  years,  or  in  the  case  of  ecclesiastical  property, 
for  forty  years,  whatever  vitium  or  obstacle  there  might  be  to  the  acquisi- 
tion by  use,  for  instance,  theft,  violence,  absence  of  jiuta  cavaa^  or  mala' 
fidetf  the  i>ossessor  could,  before  the  time  of  Justinian,  repel  actions 
brought  to  claim  the  thing,  and  after  his  legislation,  became  the  legal 
owner."    Ihid,  pp.  236-7. 

**  See  Ck>lebrooke*s  Digest,  Ed.  of  1797,  Vol.  I,  p.  190.  On  a  Bombay 
ease  decided  in  1807,  Mr.  Colebrooke  remarks  :—'*  Certainly  ten  years  ia 
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Lecture      ( J. )     «  Occupancy  during  twenty  years,  unmolested 

-^     by  the  owner,  is   considered   as   possession  of  land 

^*^      during  one  generation  ;  twice  as  much  during  two  ; 

thrice  as  much  during  three  ;  and  in  this  instance 

proof  of  a  fair  title  is  not  required." — Vyasa.^ 

Vrihaspati.  (c.)  "A  posscssiou  by  Stranger s  for  three  genera- 
tions gives  no  doubt  an  absolute  title ;  not  a  possession 
by  kinsmen  within  the  degree  of  Sapindas  ;  the  property 
of  a  house,  arable  land,  a  market  or  other  immove- 
ables, which  are  possessed  by  a  friend  or  a  near  kinsman 
in  the  male  or  female  line,  who  is  not  the  proprietor, 
shall  not  be  lost  to  the  rightful  owner.  Nor  shall 
the  husbands  of  daughters,  nor  learned  priests,  nor 
the  king,  nor  his  ministers  acquire  a  title  even  by  a 
very  long  and  quiet  possession." — Vrihaspati.' 

Narada,  {d.)  "  The  suit  docs  uot  prospcr  after  the  expiration 
of  the  limited  period  of  a  person  practising  indiffer- 
ence and  remaining  silent." — Narada  quoted  in  the 
Mitakshara,  chap,  iii,  sec.  3.* 

Manu.  {e.)     "  If  he  be  neither  an  idiot,  .nor  an  infant  under 

the  full  age  of  15  years,  and  if  the  chattel  be  adversely 
possessed  in  a  place  where  he  may  see  it,  his  property 


the  shorteet  limit  of  action  known  to  the  Hiodn  law,  and  this  remark 
is  assented  to  by  Mr.  Ellis.    See  2  Strangers  Hindu  Law,  465." 

Sir  Thomas  Strange  erroneously  treats  this  text  of  Yajnyawal<^ 
as  an  authority  for  the  conclusion  that  "the  period  within  which 
an  action  must  be  brought  for  the  recorery  of  a  debt  is  ten  years.**  (See 
Beer  Qhand  Poddar  v,  Boma  Nath  Tagore,  Taylor  and  Bell,  131.) 

*  See  Oolebrooke*s  Digest^  Vol.  lY,  p.  143.  Baghunandan,  commenting 
on  this  text  of  Yayasa,  says :  '*  This  precept  relating  to  usucapion  in  the 
abnenee  of  the  proprietor,  does  not  contradict  the  texts  relating  to  adverse 
possession  during  twenty  years  in  the  pretence  of  the  owner.**  Cole- 
brooke*s  Digest,  YoL  lY,  p.  144. 

*  See  Golebrooke's  Digest,  Yol.  lY,  p.  144. 

'  See  Maonaughten*s  Principles  and  Precedents,  YoL  I,  p.  203. 
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in  it  is  extinct  by  law,  and  the  adverse  possessor  lecture 
shall  keep  it." — Manu.*  — 1. 

(/.)     **  In  cases  extending  beyond  the  memory  of  c«ty*yana. 
man,  the  hereditary  succession  of  three  ancestors  is 
admitted    (as   evidence   of  landed   property)   even 
without  a  title." — Catyayana  quoted  in  the  Mitak- 
shara,  chap,  iii,  sec.  5.* 

(g.)    "Possession  for  upwards  of  a  hundred  years,  TheMitak- 
hereditary,  uninterrupted,  and  falling  under  the  ob- 
servation of  the  adverse  party,  confers  a  right  as  it 
forms  a  presumption  of,  from  its  conformity  with,  a 
title." — Mitakshara,  chap,  iii,  sec.  5.' 


*  See  Maonaaghten*B  Principles  and  Preoedeots,  VoL  I,  p.  204. 

*  Ibidf  pp.  213-4.  The  extreme  age  of  man,  according  to  the  Vedas, 
being  100  years,  the  period  of  100  years  is  "  within  the  memory  of 
man."— /Wrf. 

*  Macnanghten's  Principles  and  Precedents,  Vol.  I,  p.  214.  The  pre- 
emption appears  to  be  a  rebuttable  one,  for  although,  according  to  the 
Mitakshara,  it  arises  where  there  is  no  demonstrable  title,  it  does  not 
Arise  where  there  is  proof  of  absence  of  title. — Ibid, 

Xaiada  (quoted  in  the  Mitakshara,  chap,  iii,  sec.  3)  declares : — **  He 
who  enjoys  without  a  title  even  for  many  hundred  years, — the  ruler  of 
the  earth  should  inflict  on  that  sinner  the  punishment  of  a  thief."  (See 
Maonaughten,  Vol.  I,  p.  202.)  This  sloka  is  attributed  to  Manu  by  Cole- 
brooke,  see  2  Strangers  Hindu  Law,  pp.  20-21. 

It  would  appear  that,  according  to  the  Mitakshara,  the  first  intruder, 
who  asserts  possession,  without  mention  of  title,  is  punishable,— not  his  son 
or  grandson.    (See  Montriou*s  Institutes  of  Jurisprudence,  pp.  183, 184.) 

VijnanesYara  attempts  to  reconcile  this  text  of  Narada,  so  far  as  it 
I'Blates  to  the  first  intruder,  with  that  of  Tajnawaloya,  by  holding  that  if 
^^produee  of  the  property  is  not  forthcoming,  but  has  been  consumed  or 
^^tttroyed,  it  shall  not  be  recovered  after  the  twenty  years,  but  the  property 
itself  may  be  recovered  at  any  time,  if  it  can  be  proved  that  the  adverse 
^Ider  had  no  right  to  the  property, — i«.,  had  not  legally  acquired  it. 
(Xaonaughten*s  Principles  and  Precedents,  Vol.  II,  pp.  205-206.) 

The  Vyabahara  Maynkha  (Chap.  II,  sec.  2,  Mandalik's  translation,  p.  21) 
<*7b:  this  text  of  Narada  is  applicable  to  cases  where  the  memory  of  a 
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Lecture  (^^  « jj^  immoveable  property  obtained  by  an 
- —  equitable  partition  or  by  purchase,  or  inherited  from 
the  father,  or  received  from  the  king,  a  title  is  gained 
by  long  possession,  and  lost  by  silent  neglect.  Even 
in  property  simply  obtained  (with  or  without  a  fair 
title),  which  a  man  has  accepted  and  quietly  possessed 
unmolested  by  another,  he  acquires  a  title,  and  in  like 
maimer  he  forfeits  one  by  (silent)  neglect/'-Vrihas- 
pati  quoted  in  Colebrooke's  Digest,  Vol.  IV,  p.  332, 
verse  384.^ 

The  text  of  Narada  (d)  recognizes  the  principle  of 
restrictive  prescription,  or  limitation.  The  text  of 
Yajnawalcya  (a)  upholds  the  rule  of  extinctive  pres- 
cription as  regards  moveable  and  immoveable  pro- 
perty. The  texts  of  Vyasa  (ft),  Vrihaspati  (c)  and 
(A),  Manu  (^),  Catyayana  (/),  and  Vijnanesvara  (g)j 
sanction  the  doctrine  of  acquisitive  prescription 
in  respect  of  corporeal  property.  The  Mitakshara 
does  not  clearly  distinguish  prescription  from  the 
doctrine  of  presumption. 

The  following  is  a  tabular  statement  of  some  of  the 
provisions  of  the   Hindu  law  of  prescription  as,  to 


want  of  title  is  handed  down  by  tradition, — i.e,,  where  there  is  proof  of 
absence  of  title. 

Vattel  takes  a  similar  view  of  immemorial  prescription,  where  he  says 
that  it  affords  a  legal  presumption  *•  as  long  at  the  adrerse  party  faiU  to 
adduce  sabsuintial  reasons  in  support  of  his  claim."  (Law  of  NationSf 
Bk.  n.  Ch.  XI.) 

Jagannath  and  Raghnnandan,  of  Bengal,  do  not  seem  to  take  notice  of 

this  text  of  Narada. 

*  According  to  Jagannath  Tarkapanchanan  even  a  mfUriotu  fair  title, 
f  *.,  a  title  accompanied  by  possession,  may  be  lost  by  subsequent  dis- 
possession for  twenty  years,  &c.  The  other  portion  of  this  text  of 
Vrihaspati  would  seem  to  apply  where  the  holder  of  the  title  never 
obtains  possession. 
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land,  with  their  analogues  in  some  other  well-known  Lbcturb 
system  or  systems  :  — 1- 


Period  of  prescrip- 
tion tJiter  presentes, 
shorter  than  the  pe- 
riod of  presoriptioii 
iiUer  ahtenUt, 


Distinotion  be- 
tween poflBession 
wi^  and  without 
a  fair  title. 


Right  to  land  ex- 
tingaished  after 
twenty  years'  adverse 
pofiBeasion. 

Exception  in  favor 
of  pledges  and  depo- 
sits. 


Exception  in  favor 
of  infants,  idiots,  and 
women. 


Exception  in  favor 
of  the  king  and  the 
priest 


Exception   against 
friends  and  kinsmen. 


Texts  (fl)  and  (ft) 
as  interpreted  by  the 
Bengal  lawyer  Ra- 
ghnnandan.  (The 
Mitakshara  does  not 
admit  any  prescrip- 
tive right  iu  the  ab- 
sence of  the  adverse 
party.) 


Text (ft)  and 


text 


Text  {a)  as  inter- 
preted by  the  Ben- 
gal schooL 


Text  (a) 


Texts  (a)  and  (e) 


Text (a)      

(Under  Hindu  law 
the  king  and  the 
priest  were  also  pre- 
eluded  from  taking 
advantage  of  the 
rule  of  prescription.) 

Texts  (a)  and  (e)  ... 


JuBtinian's  Institutes,  Bk. 
II.  Tit.  6.  The  English 
law  exception  (before  1879) 
in  case  of  plaintiffs  absence 
beyond  seas.  3  &  4  Will.  IV, 
0.  27,  sees.  16, 19. 


The  prateriptio  longUtimi 
temper  is  of  the  Romans. 
Article  2262  of  the  Code 
Napoleon.  Beng.  Reg.  II 
of  1805,  sec.  3. 

3 &4 Will  IV,  0.27,800.34. 
(The  period  has  been  re- 
duced to  twelve  years  by  37 
&  38  Vict.,  o.  67.) 

Beng.  Reg.  II  of  1805,  sec. 
3,  cl.  4.  (This  has  been  mo- 
dified by  the  Indian  Limit- 
ation Acte  of  1859, 1871  and 
1877.) 


8&  4  Will.  IV,  o.  27.800.  16. 
Sec.  11,  Act  XIV  of  1869. 
(Under  the  old  Roman  law, 
as  under  the  Hindu  law, 
women  were  always  under 
tutelage.  In  England,  mar- 
ried women  only  are  except- 
ed.) 

The  inaxim  nullum  temput 
oreitrrit  regi  aut  ecelesia, 
which  was  not  abrogated  in 
England  as  to  the  crown, 
until  1623  and  1769,  and  as 
to  the  clergy  until  1834. 


The  principle  that  trus- 
tees and  persons  holding 
permiesively  cannot  pres- 
cribe against  the  owner, 
recogni^  by  the  English 
and  Indian  law. 


The  Hindu  law  of  prescription,  so  far  as  it  affects 
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Lecture  immoveable  property,   is   thus  summarized  in  the 
—1-     case   of  Sayud  Ghoolam   Ruza  v.  Aja  Bhaee   and 
Sudde7     others  :® — "  If  the  owner  of  real  property,  whether 
AdawiS.    land  or  other,  allow  another  to   hold  it  for  three 
generations,  under  any  deed,  without  claiming  it,  such 
property  becomes  lost  to  him,  and  ownership  accrues  to 
the  person  in  possession.     But  as  three  generations 
may  lapse  in  two  or  three  years,  it  is  provided  by  the 
Shastras  that  the  actual  possessor's  ownership  shall 
ensue  if  the  property  has  been  held  for  any  time  after 
the  smartha  kal    (the  memory    of   man).      In   the 
Mitakshara  this  smartha  kal  is  fixed  at  100  years  ; 
however  Catayana  and  Vyasa  state  sixty  years  as 
the  time  when  three  generations  may  be  said  to  have 
passed  over,  and  after  which  the  claim  of  the  original 
proprietor  is  nuU  under  any  plea." 
Sir  wii-        Sir  William  Jones,  in  a  letter  to  the  Governor  of 
onThe°°**  Bombay,  writes,  that  the  doctrine  of  the  Mitakshara  is, 
shara."      that  "  an  absolute  property  may  be  acquired  in  law  by 
continued  and  undisputed  possession  for  twenty  years 
in  the  presence  of  the  owner,  provided  that  the  posses- 
sor came  in  by  a  fair  title,  either  by  descent  or  by 
purchase  ;  if  he  had  no  fair  title,  the  intermediate 
profits  only  are  irrecoverable,  but  the  property  is  not 
lost."    And  he  concludes :  "  I  only  add  for  your  further 
satisfaction,  that  if  three  descents  have  happened  since 
the  first  possession  without  a  fair  title,  the  property 
is  lost,  even  though  the  owner  was  absent;  but  if  three 
descents  have  not  been  cast,  an  adverse  possession 
for  a  hundred  years  gives  an  absolute  property  in 


*  Borradaile's  Reports,  p.  367  (BomlMky  Sadder  Dewani  Adawlat). 


LIMITATION  AND  PRESCRIPTION.  25 

the  land  to  the  possessor,  unless  the  owner  was  under  Lectubi 
some  legal  disabiUty."*  — 

Colebrooke's  remarks  on  this   subiect  are  more  Coiebrooke 

/s  on  the  same 

accurate,  he  says  r*  "  Vijnanesvara,  after  a  long  subject, 
argument,  rules  that  it  is  the  perishahle  produce 
only  of  land  that  cannot  be  recovered  after  the 
expiration  of  twenty  years,  and  of  other  property 
after  ten  years,  such  land  or  other  property  having 
been  enjoyed  to  the  exclusion  of  the  owner  by  his 
default  or  in  his  view.  With  regard  to  land  he  holds, 
that  if  legal  acquisition  can  be  disproved  even  aft;er 
the  expiration  of  a  hundred  years  (considered  as  the 
measure  of  the  life  of  man)  ownership  is  not  estab- 
lished by  possession,  and  he  accordingly  declares  that 
*  even  beyond  the  period  of  memory,  if  there  exist  a 
current  tradition  of  the  illegality  of  the  acquisition, 
the  enjoyment  is  not  valid.'  And  it  is  observable 
that,  to  render  it  so  in  any  case,  it  must  have  been  in 
view  of  the  owner.  In  fact,  according  to  the  original 
and  correct  doctrine  of  the  Hindu  law,  enjoyment  or 
possession  can  never  be  cause  of  ownership,  it  is  a 
presumption  of  it  only  ;  but  if  the  want  of  original 
title  can  be  shewn,  the  possessory  holder  may  at  any 
time  be  divested  of  the  property.  This  applies  not 
merely  to  land,  but  to  property  of  every  description." 

The  preamble  to  Bengal  Regulation  II  of  1805  g^n^^  r^^ 
recites,  that,  under  the  Hindu  law,  a  sixty  years'  pres-  *^<>f  ^®<^^' 
cription  is  applied  to  private  rights  and  claims,  in 


'Seethe  Indian  Law  of  Limitation,  by  W.  M.  Bonrke,  3rd  Ed., 
Appendix,  p.  xvi,  where  these  passages  are  quoted  from  the  official  notes 
of  Sir  Bobert  Chamber,  G.  J. 

**  See  2  Strange,  p.  20. 
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Lbotubb  cases  of  unmolested  possession,  unless  there  be  proof 
—1-  of  a  bad  title  ;  and  that  the  distinction  between  bond 
fide  possession  under  a  title  believed  by  the  possessor  to 
be  good  and  sufficient,  and  mala  fide  possession  obtained 
by  fraud  or  violence,  has  been  taken  in  the  Hindu  law, 
as  in  the  laws  of  other  countries,  wherein  long  and 
peaceable  possession  is  held  and  admitted  to  establish 
a  right  of  possession  and  property. 

Ijj  T.  Sir  Thomas  Strange  distinctly  asserts  that,  for  the 

recovery  of  debts  or  other  personal  matters,  actions 
must  be  brought  within  ten  years,  but  it  has  been  held 
that  all  the  texts  quoted  by  him  refer  to  adverse 
occupation  of  a  thing  capable  of  occupancy^  and  have 
no  application  to  debts.  "  No  prescription  of  the 
right,  nor  yet  of  the  remedy  in  such  cases,  is  derivable 
from  the  authority  of  any  text- writer  on  the  Hindu 
law."^ 

Mr.  (now       "  Th6  Mitakshara  lawyers,"  says   Mr.  Markby  in 

Mirkby.  his  Elements  of  Law  (Appendix  B,  p.  267),  "  would, 
I  think,  only  have  allowed  twenty  years'  possession 
to  cure  a  defect  of  title,  if  the  party  held  under  a  title 
which  was  just.  Jagannath,  on  the  other  hand,  as 
understood  by  Colebrooke,  dispenses  with  the  require- 
ment of  a  just  title,  but  there  he  does  not  give  any 
fixed  period  for  the  acquisition  of  ownership,  which 
would  probably,  therefore,  be  shortened  in  favor  of 
the  honest  purchaser.  There  is  much  to  be  said  in 
favor  of  the  good  sense  and  justice  of  the  rule  which 
gives  ownership  to  the  person  in  possession  after  a 


*  Beerchand  Poddar  v.  Bomanaih  Tagorc,  Taylor  and  Bell,  p.  131  (1849), 
Galoutta  Supreme  Ck>iirt 
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certain  period  in  all  cases,  but  shortens  that  period  in  Lbctubk 
favor  of  those  who  have  got  into  possession  in  good  — 1- 
faith,  though  on  a  defective  title.  This  was  the 
Roman  law,  and  is  the  prevailing  law  of  Continental 
Europe;  and  the  rule  of  Hindu  law,  as  recognized 
and  applied  by  the  more  enlightened  school,  did  not 
probably  differ  materially  from  it.  The  objection  to 
the  English  law  is,  that  it  does  not  take  sufficient 
notice  of  the  distinction  between  a  holding  by  wrong 
and  a  holding  under  a  defective  title,  but  gives  the 
same  fixed  period  of  prescription  for  nearly  all 
cases." 


LECTURE  II. 


THE  REASON  AND  THE  OBJECT  OF  THE  LAW  OF  LIMITATION 
AND  PRESCRIPTION,  AND  THE  CLASS  OF  LAWS  TO  WHICH 
IT  BELONGS. 


Reasons  of  public  policy  -^  The  quieting  of  titles,  4to.  —  Interest  rtpubtictB  tU  gUjUde 
litium  —  llie  perishable  nature  ot  man  and  all  that  belongs  to  him  renders 
limitation  necessary  —  This  law — a  means  of  ensuring  private  justice  as  well 
—  Occasional  injustice  how  justified  —  VigilatUi  btu^  turn  dormientibut  jwra 
eubveniwU  —  The  theory  of  laches  or  acquiescence  —  The  true  foundation  of 
prescription,  public  utility  and  convenience  —  The  theory  of  satisfaction  or 
release  —  Di£ferent  laws  in  di£ferent  countries,  and  in  different  times — The 
principle  on  which  the  length  of  the  periods  of  prescription  is  determined  — • 
According  to  Yattel  the  law  of  limitation  and  prescription  is  a  part  of  the  law 
of  Nature  and  the  voluntary  law  of  nations  —  According  to  Lord  Stair,  it  is 
a  positive  law— According  to  Thibaut,  it  is  jus  singulars —  Lord  Blackburn 
follows  Lord  Stair  —  The  law  of  limitation  and  prescription  is  public  law,  sa 
opposed  to  provisional  law  —  Laws  of  prescription  and  limitation  are  general 
private  laws,  substantive  and  adjective  —  The  law  of  limitation  a  kx  fori^^ 
The  Ux  fori  preferred  to  foreign  law  in  matters  of  procedure  —  llie  same  rule 
applies  whether  the  foreign  law  allows  a  shorter  or  a  longer  period  —  The 
conditions  on  which  a  foreign  law  of  limitation  may  be  preferred  to  the  Uz 
fori  —  Limitation  is  not  *'of  the  nature  of  the  contract "  — Otherwise,  when 
the  bar  extinguishes  tlie  right  —  When  the  lex  fori  and  the  Ux  loci  contractus 
are  both  applicable —  The  personal  law  of  the  Hindus  and  Mahamedans  yield 
to  the  lex  fori, 

Retsons  The  main  consideration  on  which  the  doctrine  of 
^S^!*^  limitation  and  prescription  is  founded  is  public  policy. 
"  Usucapion,"  says  Gaius  (Digest,  Bk.  XLI,  tit.  3, 
art.  1),  "  was  introduced  for  the  public  good,  viz.^ 
lest  ownership  of  sundry  things  be  left  uncertain 
for  a  long  time  and  often  for  ever:  seeing  that  a 
fixed  period  would  suffice  for  the  diligence  of  own- 
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ere."    "  Prescription,"  said  Wajme,  J.,  "  is  a  thing  of  Lbotubb 
policy  growing  out  of  the  experience  of  its  neces-     — 1 
sity.'    "Prescription,"    wrote  Lord  Stair  (Institu- 
tions, Bk.  II,  tit.  12,  s.  9)   "is  founded  upon  utility 
more  than  upon  equity." 

To  secure  the  quiet  and  repose  of  the  community,  The  auiet- 
it  is  necessary  that  the  title  to  property,  and  matters  [lucS,  *& 
of  right  in  general,  should  not  be  in  a  state  of  con- 
stant uncertainty,  doubt,  and  suspense.*  The  law  of 
limitation  and  prescription  prevents  this  uncertainty. 
It  not  only  quiets  disputes  between  individuals,  but 
in  the  interests  of  the  public  declares  that  the  pos- 
session of  property  for  a  certain  length  of  time  is 
directly  or  indirectly  a  good  title.  A  person  who 
has  been  long  in  possession  acquires  a  credit  which 
is  attributable  to  such  possession,  and  it  is  of  great 
importance  to  the  public  that  his  possession  should 
not  be  lightly  disturbed.* 

Unlimited  and  perpetual  litigation  disturb  the 
peace  of  society,  and  lead  to  disorder  and  confusion. 
A  constant  dread  of  judicial  process  and  a  feeling 
of  insecurity  retard  the  growth  or  prosperity  of  a 
nation,  and  labor  is  paralysed  when  the  enjoyment 


*  See  Story's  Conflict  of  Laws,  para.  582a. 

'  See  Domat'B  Ciyil  Law,  L.  8,  T.  7,  b.  4 ;  PafiPendorf,  Bk.  IV,  chap,  zii, 

B.6. 

*  See  Brown  on  The  Law  of  Limitation  as  to  Beal  Property,  p.  14. 
Professor  Amos,  in  his  Systematic  View  of  the  Science  of  Jnrispradence 
(p.  346),  mentions  the  following  as  one  of  the  grounds  on  which  the 
doctrine  of  prescription  is  based :  *'  The  expediency  of  not  disturbing  the 
6zistuig  state  of  things  in  view  of  Public  Expectation  being  based  on 
their  continnanoe,  and  not  on  their  disturbance."  Prescription  is  **  Con- 
dnoire  to  the  public  security  and  the  quieting  of  disputes." — Bom.  Beg  V 
of  1827,  preamble. 
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lkcture  of  its   fruits   is   uncertain.*     Moreover,  where  stale 

—^     claims  leave  the  Courts  little  or  no  time  to  attend 

promptly  to  more  recent  and  urgent  cases,  creditors 

and  injured  parties  in  general  are  led  to  suspect  the 

readiness  of  the  State  to  enforce  their  rights.     It  is 

therefore  expedient  that  the  possibilities  of  litigation 

should  be  limited  and  restricted.     The  old  maxim  of 

Tnterest     law  is   Interest  republicce  ut  sit  finis  litium.^      The 

p  fit  finis  interests  of  the  State  require  that  a  period  should  be 

put  to  litigation. 

The  law  of  limitation  and  prescription  prescribes 

this  limit.     It  prevents  persons  from  enforcing  their 

own  rights,  and  disputing  the  rights  of  others,  after 

a  certain  period  of  time,  and  thus  quiets  titles,  feci- 

litates  transfers,^  and  enhances  the  value  of  property. 

It  enables  men  to  reckon  upon  security  fi'om  further 

claim  and  to  act  upon  it.* 

Theperish-      The  ncccssity  for  putting  a  limit  to  litigation  arises 

It  ma"n  Md  also  from  "  the  perishable  nature  of  man   and  aU 

belong  to  that  belongs  to  him."*      It  has  been  said  by  John 

diw  limit-  Voet  that  controversies  are  limited  to  a  fixed  period 

HfJ^sary.  of  time,  Icst  they  should  be  immortal  while  men  are 

mortal.*®     The  death  of  parties  and  witnesses,  the 

loss  or  destruction  of  documents,  and  the  fading  of 

memory,  in  the  course  of  time,  render  such  a  limit 


*  See  Angell  on  Limitations,  Chap,  i,  s.  9. 

*  See  Rackmabje  r.  Lulloobhoy,  6  Moo.  I.  A.,  p.  234. 

'  This  law  enables  ns,  at  least  partially,  **  to  abridge  the  length  of 
abstracts  and  to  simplify  the  deduction  of  titles."    Banning,  p.  4. 

'  Per  Markby,  J.,  in  Krisna  Mohnn  Bose  v.  Okhil  Money  Dassi,  I.  L. 
B.,  3  Gale,  331. 

'  Phillimore*s  Private  Roman  Law,  p.  125. 

'*  See  Story*8  Conflict  of  Laws,  Prescription^  and  Brown  on  Limitationi 
p.  10. 
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highly  expedient.  "  Time/'  said  Lord  Plunkett,  Lord  Lkctubk 
Chancellor  of  Ireland,  "  holds  in  one  hand  a  scythe,  — ^ 
in  the  other  an  hour-glass.  The  scythe  mows  down 
the  evidence  of  our  rights,  the  hour-glass  measures 
the  period  which  renders  that  evidence  superfluous."* 
The  law  of  limitation  and  prescription  "  repairs  the 
injuries  committed  by  time,"  and  ensures  justice  by 
suppljdng  the  deficiency  of  proof 

A  Statute  of  limitation  and  prescription  is  not  only  xhu  law- 
a  statute  of  public  peace  and  repose,  but  it  is  at  the  eusuring 
same  time  a  means  ot  ensuring  private  justice,  sup-jiwticeM 
pressing  fraud  and  perjury,  quickening  diligence  and 
preventing  oppression.'  It  is  imfair  to  call  upon  a 
person  to  defend  an  action  at  a  time  when  his  muni- 
ments of  title,  acquittances  or  other  documents  are 
(very  likely)  lost  or  destroyed,  and  when  he  cannot 
be  expected  to  produce  the  witnesses  necessary  to 
support  his  case  or  to  meet  the  charge  made  against 
him.'  If  claims  might  be  postponed  to  an  indefi- 
nite period,  the  Courts  would  have  the  utmost  diffi- 
culty in  ascertaining  the  truth  of  £icts,  and  in  con- 
futing fraud  and  perjury.'  Experience  shows  that 
fraud  and  perjury  have  a  better  chance  of  success, 
when  the  staleness  of  the  claim  renders  the  preser- 
vation of  the  evidence  relating  to  it  less  probable.* 
Justice  to  the  defendant  requires  that  the  plaintiff's 


*  See  Mr.  Stoked  Speech  in  the  Legislative  Coonoil,  19th  Jalj  1877. 

'  Story's  Conflict  of  Laws,  s.  576  ;  see  also  White  t^.  Parathers,  1  Enapp^s 
PriTj  Council  Beporto,  p.  179  (227). 

*  Battlej  V,  Faulkner,  8  Bam.  and  Aid.,  288,  293 ;  referred  to  at  p.  5 
of  Shephard  on  Limitation.  See  also  Chhaganlal  v,  Bapubhae,  I.  L.  B., 
6  Bom.,  68  (72). 

*  Westlake^s  Private  International  Law,  Ed.  of  1880,  p.  252. 
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Lbotube  want  of  diligence  should  be  discouraged  as  much  as 
— —  possible.  It  is  extremely  hard  to  dispossess  parties 
who  have  long  been  in  quiet  enjoyment  of  property, 
unconscious  of  any  defect  of  title,  and  with  habits 
and  plans  of  life  influenced  by  the  income  which  the 
property  produces.*  And  to  enforce  the  payment  of 
a  debt,  which  time  and  misfortune  have  rendered 
the  debtor  unable  to  discharge,  and  which  he  was 
led  to  believe  would  never  be  demanded,  savours 
more  of  cruelty  than  of  justice.' 

Oecanionai      But  docs  the  law  cusurc  justice  in  every  case  ? 

howjusti.  Does  it  not,  on  the  other  hand,  oflfer  a  premium  to 

-■  psrsUteooe  ,;  wrong  ?  The  «.Jwer  to  d,.,=  ques. 
tions  is,  that  the  law  aims  at  the  greatest  good  of  the 
greatest  number,  and  "  is  based  on  that  compromise 
between  occasional  wrong  and  general  right  which 
is  inseparable  from  the  condition  of  a  finite  being.' '^ 
The  legitimate  object  of  the  law  is  not  to  favor 
usurpers  or  to  enable  debtors  to  escape  payment  of 
their  debts,  but  to  quiet  long  continued  possession, 
and  to  protect  persons  who  have  long  enjoyed  a 
right  or  an  immunity,  from  being  harassed  by  stale 
demands.     The  law  designs  to  protect  these  persons 

*  White  V,  Pamihera  quoted  above. 

'  A'Coart  v,  Croes,  8  Bing.  B.,  329,  cited  in  Angell  on  Limitation!, 
Chap.  I,  B.  11. 

**  The  principle  on  which  the  law  (of  limitation  as  to  debts)  has  always 
been  based  is  either  actual  satisfaction,  or  presumed  satisfaction,  or  such 
delay  on  the  part  of  the  creditor  as  entitles  the  debtor  to  believe  that  he 
will  not  be  called  upon  to  pay."  {Per  Jessel,  M.  B.,  in  Sutton  r.  Sutton, 
22,Ch.IHv.,511). 

Many  of  the  subsidiary  reasons  urged  in  support  of  the  doctrine  of 
prescription  apply  with  full  force  to  "  Prescription  of  long  standing  ** 
only. 

*  Phillimore's  Private  Boman  Law,  p.  126. 
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from  claims   brought  forward   against  them    at    a  Lbotuuk 
period,  when  it  might  be  presumed  from  the  lapse     — 
of  time  that  the  claims  are  either  fictitious  or  that 
they  had  been  satisfied  or  abandoned.     Honest  par- 
ties, who  have  not  really  abandoned  their  claims,  may 
sometimes  suffer  loss  by  reason  of  this  law,  but  it  is 
nevertheless  expedient  that  the  general  good  of  the 
community  should  be  purchased  at  the  expense  of 
some  individual  hardship.     It  is  better  perhaps  that 
occasional  injustice  should  be  permitted,  thaji  to  run 
the  risk  of  doing  greater  injustice  by  entering  into 
the  consideration  of  transactions,  which  the  distance 
of  time  may  perhaps  render  incapable  of  a  satisfactory 
explanation.®      This    individual  mischief  is  further 
justified  on  the  ground  that  a  party  who  is  insensible 
to  the  value  of  civil  remedies,  and  who  tacitly  ac- 
quiescing in  the  conduct  of  his  opponent,  does  not 
assert  his  own  claim  with  promptitude,  has  little  or 
no  right  to  require  the  aid  of  the  state  in  enforcing 
it.'     VigilantibuSj  non   dormientibus  jura  subveiiiunt.  vigiinnti- 
The  law  assists  the  vigilant,  not  those  who  sleep  rfoi-wwn/t- 
over  their  rights.     Lord  Blackburn,  in  a  recent  case,  wbmilmL 
points  out   that  this    ground    of    acquiescence    or 

'  Per  Richardfl,  0.  B.,  see  Brown  on  Limitation,  p.  12. 

*  See  Hontriou's  Institutes,  p.  174  ;  White  v,  Pamthera,  1  Knapp*8 
Rep.,  179  ;  and  Adnam  v.  Earl  of  Sandwich,  2  Q.  B.  Dir.,  489. 

'^Although,*'  as  Paffendorf  obserres,  **  the  principal  aim  of  the  law  is 
not  to  pnnish  men's  defaults,**  the  effect  and  consequence  of  this  law  is 
tometimes  penal.  This  penal  result  is  justified  bj  a  consideration  of  the 
laches  and  negligence  of  the  claimant.  The  law  avoids  the  greater  of 
(wo  erils,  and  sees  that  the  lesser  evil  falls  on  the  party  who  is  himself 
to  blame  for  it.  It  is  not  intended  that  persistence  in  wroug  should 
eogeuder  a  right  or  exempt  the  wrong-doer  from  liability  ;  but  it  being 
expedient  to  protect  all  persons  who  hare  long  enjoyed  a  right  or  an 
immonity,  the  law  unavoidably  protecta  some  wrong-doers. 

C 
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LEcrruBB  laches  is  often  spoken  of  as  if  it  were  the  only 
— ^  ground  on  which  prescription  was  or  could  be 
of  lachTs"^^  founded/"  But  the  weight  of  authority  in  England 
cen^^"*^  and  in  other  systems  of  jurisprudence  shews  that 
the  principle  on  which  prescription  is  founded  is 
more  extensive/  No  doubt  it  seems  far  less  hard 
to  say  that  enjoyment  for  a  prescribed  time  shall  bar 
the  right-holder,  when  he  has  been  guilty  of  laches^ 
than  to  say  that  he  shall  lose  his  rights  if  he  has 
not  exercised  them  during  the  prescribed  peri.od, 
whether  there  has  been  laches  or  not.  And  it  is 
both  fair  and  expedient  that  there  should  be  pro- 
visions to  enlarge  the  time  when  the  true  owners 
are  under  disabilities  or  for  any  other  reason  are  not 
to  be  considered  guilty  of  laches  in  not  using  their 
right  within  the  specified  period,  and  such  provisions 
there  were  in  the  Roman  law,  and  commonly  are  in 


**  As  the  king*  (according  to  an  English  law  maxim)  can  he  fir^ilty  of 
no  laches,  it  followed  from  this  theory  of  laches,  that  the  civil  claimB  of 
the  Crown,  as  well  as  all  criminal  prosecations  (which  are  always  insti- 
tuted in  the  name  of  the  sovereign),  might  be  commenced  at  any  dis- 
tance of  time.  Modem  legislation  has.  however,  largely  qualified  this 
Tule  (see  Stephen's  Commentaries,  the  Royal  Prerogative).  The  law  of 
limitation  in  this  country,  even  now,  does  not  apply  to  criminal  proee- 
outions.    See  The  Queen  v.  Amiruddin,  15  W.  R.,  25. 

At  the  time  of  the  passing  of  Act  XV  of  1877,  the  Lecral  Member  of 
the  Governor  Generars  Council  said  :  '*  A  Limitation  Act  should  certainly 
comprise  rules  as  to  the  time  of  commencing  prosecutions  for  the  variona 
offences  under  the  Penal  Code,  and  we  should  have  inserted  the  necessary 
provisions  as  to  this  matter,  had  we  not  felt  the  need  of  oonsulting  the 
Local  Governments  before  making  so  important  an  addition  to  our  law, 
and  for  this  there  was  no  time." 

>  Lord  Blackburn's  judgment  in  Dalton  v.  Angus  (1881),  6  App.  Cas., 
p.  818. 

Wolf  and  Yattel  advance  similar  theories  of  "  a  presumed  consent  *' 
and  a  " presumed  abandonment"  to  explain  the  loss  of  a  right  by  lap«e 
of  time.^Yatter8  Law  of  Nations,  Bk.  II,  chap.  xi. 
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modem  statutes  of  limitation.     But  the  real  policy  Lkcttubb 
and  purpose  of  these  laws  ( the  quieting  of  disputes     — '- 
about  titles  and  other  matters  of  right,  for  the  public 
good)  would  be  defeated,  if  there  was  to  be  a  further 
enquiry  as  to  whether  there  had  been  acquiescence  J^^  }rw 

*       "^  ^  *  loandation 

on  the  part  of   the  right-holder.      Whatever    theo/pre8cr».p- 

I  -ii*  ft  •  /•/•  '***"»  public 

theory  may  be,  their  true  foundation,  m  point  of  fact,  utility  and 


convent- 


is  ptibltc  Utility  and  convenience^  ence. 

It  is  often  maintained  that  the  lapse  of  the  pres-  The  theory 
cribed  period  raises  a  presumption   that  the  claim  is  tion  or 
satisfied  or  released.*     But  it  must  be  admitted  that  '* 
a  statute  of  limitation  is  not  designed  merely  to  raise 
such  a  presumption,    and   that  the  presumption  of 
satisfiiction  is  not  a  correct  theory  for  the  administra- 


*  See  note  1,  ante,  p.  34. 

'  See  the  jndgments  of  the  Lord  ChanoeUor  and  of  Lord  Blackburn 
tod  the  opinion  of  Field,  J.,  in  Dalton  v,  Angns  (1881),  6  App.,  Gas.  740. 
At  page  7o6,  Field,  J.,  says, — ^that  "  the  foundation  of  a  right  npon  mere 
long  nnintermpted  possession,  as  a  matter  of  pnblio  oonvenience,  is  of 
▼ery  general  application.  Statutes  of  Limitation  hare  no  other  origin, 
and  it  is  npon  this  principle  that  Story,  J.,  in  Tyler  v.  Wilkinson,  pats 
rights  of  this  kind,"  (prescriptive  rights).  In  an  earlier  case,  Adnam  v. 
Sandwich  (1877),  Q.  B.  Dir.,  p.  485,  Field,  J.,  refers  to  the  theory  of 
these  statutes  in  the  following  terms  :  "  They  all  rest  upon  the  broad  and 
intelligible  principle  that  persons  who  have  at  some  anterior  time  been 
rightfoUj  entitled  to  land  or  other  property  or  money,  have,  by  default 
and  neglect  on  their  part  to  assert  their  rights,  slept  npon  them  for  so 
long  a  time  a^  to  render  it  inequitable  that  they  should  be  entitled  to 
difiturb  a  lengthened  enjoyment  or  immunity  to  which  they  have  in 
some  sense  been  tacit  parties."  The  learned  Judge  considered  this 
theoiy  of  laches,  in  construing  an  ambt^itout  law  of  limitation,  and  held 
that  it  was  not  intended  by  the  Legislature  to  apply  to  a  case  where 
the  rightful  owner  had  been  guilty  of  no  neglect  or  default.  The 
Umguage  of  the  law  in  that  case  was  fairly  open  to  the  construction  put 
upon  it 

*  Pothicr,  Lord  Karnes  and  others  put  forward  this  theory,  but  even 
these  anthorities  do  not  hold  that  the  statute  affords  positive  presump* 
tionsof  payment  and  extinction  of  contracts.    See  Angell,  s.  66,  note. 


36 


REASON   AND   OBJECT   OF   LAW    OF 


Different 

Iaw8  ill 

different 

countries, 

and  in 

different 

times. 


Lecturb  tion  of  such  a  law,  specially  where  it  does  not  extin- 
—     guish  the  right,  but  simply  bars  the  remedy.* 

Although  the  reasons  of  public  policy  and  other 
subsidiary  reasons  adverted  to  above  are  of  general 
application,  they  do  not  lead  to  the  enactment  of  the 
same  laws  of  limitation  and  prescription  in  every 
age  and  in  every  country.  The  length  of  time 
required  by  such  laws,  the  manner  and  extent  of 
their  operation,  the  exceptions  to  them,  and  the 
events  from  which  the  time  begins  to  run,  vary  not 
only  according  to  the  nature  of  the  rights  affected, 
but  also  according  to  the  circumstances  and  necessi- 
ties of  each  particular  state.*  One  of  the  most  im- 
portant of  these  circumstances  is  the  state  of  the 
commerce  and  trade  of  the  country.  The  progress 
of  commerce  leads  to  the  multiplication  of  contracts, 
and  the  frequency  of  intercourse  between  man  and 
man,  and  thus  enlarges  the  field  of  dispute  and  liti- 
gation.    To  check  this  litigation,  rules  of  limitation 


*  See  the  remarks  of  Jostioe  Wayne  in  Townsend  v.  Jemison.  Angell, 
s.  66,  note.  Justice  Hollo  way,  in  Valiai?.  Vira  (I.  L.  R.,  1  Mad.,  228, 
231),  Bays,  that  Savigny  and  Lord  Coke  sappoeed,  **  perhaps  erroneously." 
that  such  statutes  are  based  on  the  presumption  of  discharge.  As  regmrds 
immoveable  property,  M.  Melvill,  J.,  says : — **  The  principle  upon  which 
Statutes  of  Limitation  rest  is  not  so  much  that  long  adverse  poesession 
creates  a  presumption  of  title  (for  the  law  oonld  hardly  treat  snch  a 
presumption  as  irrebuttable) ;  but,  rather,  that  it  would  be  unfair  to 
call  upon  a  defendant  to  defend  his  title  when,  through  lapse  of  time, 
his  muniments  of  title  would  be  likely  to  have  been  lost.**— Chhagonlal 
V,  Bapubhai,  I.  L.  R.,  6  Bom.,  68,  72. 

But  even  where  the  statute  does  not  apply,  the  /act  of  payment  or 
satisfaction  may,  of  course,  be  presumed  from  lapse  of  time  or  other 
Gircnmstances  which  render  the  fact  probable, — AngeU,  s.  93. 

<  See  AngeU,  s.  22. 

In  this  view  Statutes  of  Limitation  may  be  regarded  as  **  rule  of 
domtBth  policy."— Weetlake,  p  264. 
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more  or  less  stringent  are  rendered  necessary.     But  lecturb 
until  this  necessity  arises,  the  Legislature  does  not     — 
ordinarily  interfere.    Thus,  there  was  no  statute  limit- 
ing actions  ex  contractu  or  ex  delicto  in  England,  until 
the  reign  of  James  I,  and  the  ancient  Hindus,  who 
were  by  no  means  a  commercial  people,  had  no  such 
law  at  all. 
Another  circumstance  is  the  state  of  knowledge  in  T*»?  p""- 

o  cipie  on 

the  country  and  the  character  of  the  administration  r*"*^^  **i® 

-rrr  length  of 

of  justice.     Where  the  people  are  ignorant,  and  where  ^^^  p^^^ 
suits  cannot  be  carried  on  except  at  great  sacrifice  cription  ia 
of  time  and  money,  longer  periods  of  limitation  are  «*• 
allowable.     But  as   knowledge  is  diffused  and  the 
administration  of  justice  becomes  regular  and  pure, 
the  periods  of  limitation  are  safely  abridged.^     The 
periods  should  be  so  fixed  as  "to  leave  to  the  owners 
of  things,  and  to  those  who  pretend  to  any  rights," 
ample  time  to  recover  them,  and  yet  not  to  counten- 
ance claims  which  have  been  long  dormant.® 
It  has  been  maintained  by  Puffendorf,  Wolfius,  and  Acc.'rding 

...  'to  Vattel 

V  attel  that  the  doctrine  of  limitation  and  prescrip- J!>e>^.«* 

^  *  *      limitation 

tion  is   derived  from   the   law   of  Nature.     M.   De  *".«^  ?"•««: 

ir         1  1  \.T  cription  is 

Vattel  observes,  that  althouo^h  Nature  has  not  herself « pan  of 

'  .  ^  the  law  of 

e8tabUshe<l    an   exclusive    ri<j^ht    of    property    over  Nature  ami 

_^ ^       ^        •'  tlievolun- 

.  tary  law  of 

'  The  First  Report  of  the  English  Real  Property  Commissionerg.  nations. 

*  Ibid  ;  asxd  Domat,  Bk.  Ill,  tit.  7,  s.  4.  The  facilities  for  rrrorrWft^ 
debts  in  England  being  gr-ater  than  in  India,  the  shorter  limitation  of 
three  years  to  actions  of  debt  here  is  open  to  objection.  See  Mr.  Stoke's 
apeech  in  the  Legislative  Council,  I9th  July  1877  But  the  fact  that 
written  evidence  is  more  liable  to  destruction  in  this  country  is  one 
reason  why  our  periods  of  limitation  are  shorter.— 7^»rf. 

The  periods  of  limitation  .applicable  to  bills  of  exchange  and  other 
mercantile  contracts  should,  if  possible,  be  the  same  in  all  countries 
which  are  closely  connected  with  each  other  by  commerce 

See  Statement  of  Objects  and  Reasons  of  Sir  J.  Colvile's  Limitation  Bill. 
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Lecture  things,  she  approves  of  its   establishment  for    the 
—    peace,  the  safety,  and  the  advantage  of  human  society. 
And  as  the  absence  of  some  limit  to  the   assertion  of 
rights  apparently  abandoned  is  calculated  to  intro- 
duce disorder  into  society,  Nature  approves  of  the 
institution  of  property  on  condition  that  every  pro- 
prietor should  take  care  of  his  property  and  make 
known  his  rights,  so  that  others  may  not  be  led  into 
error  ;  and  she  lays  down  that  every  person  who,  for 
a  long  time,  without  just  reason,  neglects  his  right, 
should  be  presumed  to  have  entirely  renounced  it. 
It  is  true  that  the  law  of  Nature  alone  cannot  deter- 
mine the  number  of  years  required  to  found  a  pres- 
cription, but  this  notwithstanding,  the   principle  of 
prescription  is  founded  in  the  law  of  Nature  and  is  a 
part  of  the  universal  voluntary   law   of  nations.* 
Others*®  maintain  that,  as  the  institution  of  property 
supposes  the  existence   of   civil    society  and   civil 
Government,    prescription  which   is  a  corollary  of 
property  must  necessarily  rest  on  civil  and  positive 
law.     It  is  not  denied  by  these  authorities  that  the 
utility  of  the  doctrine  has  caused  its  adoption,  to  a 


*  VatteFs  Law  of  Nature,  Bk.  II,  chap.  xi. 

The  neceesary  and  the  volautary  law  of  nations  (as  distingtushed  from 
the  customary  and  the  conventional  law  of  nations)  are  both  established 
by  nature,  but  each  in  a  different  manner ;  the  former  as  a  sacred  law, 
which  nations  and  sovereigns  are  bound  to  respect  and  follow  in  all 
their  actions  ;  the  latter,  as  a  rule,  which  the  general  welfare  and  safety 
induce  them  to  admit  in  their  transactions  with  each  other.  The  volun- 
tary law  is  the  uniform  practice  of  nations  in  generaL 

**  See  Brown  on  Limitation,  Bk.  I,  chap,  i,  s.  1. 

Orotius  favors  the  opinion  that  prescription  is  established  by  muni- 
cipal law,  though  he  is  sometimes  quoted  as  upholding  the  opposite  view. 
Lord  Coke  observed  that  the  limitation  of  actions  was  by  force  of  diven  Acts 
of  Parliament.    Co.  Litt.  115. 
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greater  or  less  extent,   by  most  civilized  tiations.  lbctubb 

Lord  Stair,  in  his  Institutions  treating  of  the  law  of  ^^^^^^^ 
Scotland,   says  :  "  Prescription,   although   it  be  by  ^  Lord  ^^ 
positive  law,  founded  upon  utility  more  than  upon  *^^**""^® 
equity,  the  introduction  whereof  the  Romans  ascribed 
to  themselves,  yet  hath  it  been  since  received  by  most 
nations,   but  not  so  as  to  be  counted  amongst  the 
laws  of  nations,   because  it  is  not  the   same,  but 
different  in  diverse  nations  as  to  the  matter,  manner, 
and  time  of  it."^ 

The  great  jurist  Thibaut  considers  the  law  of  limit-  ^^,[fjjjj, 
ation  and  prescription  to  be  a  singular,  or  special  and  '^\^^^jt^ 
arbitrary  law,  and  he  accordingly  places  it  under  the 
head  of  jus  singvlare^  as  opposed  to  jus  commune^ 
which  is  common  to  all  societies  and  conformable  to 
natural  legal  principles. 

Modem  jurists  divide  the  municipal  or  positive 
law  of  every  political  community  or  nation  into 
two  kinds  :  Ist,  Natural ;  2nd,  Positive.'  Natural 
laws  are  those  which  are  common  to  all  political 
societies,  and  being  palpably  useful  have  their  coun- 
terpart in  the  shape  of  moral  rules,  even  in  natural 
societies  which  have  not  ascended  from  the  savage 


'  See  this  passagfe  quoted  in  Montrion^s  Institates  of  JarisprndeDce, 
p.  178  ;  and  in  Dalton  v,  Angns,  6  App.  Cas.,  p.  818. 

**  Matter  " — whether  it  applien  to  all  things  and  rights,  or  only  to  some 
things  and  some  rights. 

**  Manner  ** — whether  it  operates  negatively  only  or  positively  also. 

"■  Time** —whether  the  prescriptive  period  la  12  years  or  more  or  less. 

*  Lindley^s  Thihant,  pp.  30  and  175. 

It  should  be  observed  that  laws  creating  pritUegia  are  sometimes 
called  J#M  singulare,  bat  Thibaut  does  not  use  the  term  in  that  sense. 

'  The  expression  "  positive  law  "  is  sometimes  used  as  the  name  of  a 
genus,  and  sometimes  as  the  name  of  a  species. 
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lectubb  state.     All  Other  laws  are  merely  positive,  i.e.,  of 
—     purely  human  position.*    According  to  this  classifica- 
tion, laws  of  limitation  and  prescription  are  positive 
laws. 

But  a  "  sense  of  a  great  good  and  a  great  evil " 
has  in  all  times  and  places  led  almost  all  civilized 
nations,  by  perfectly  distinct  paths,  to  the  adoption 
of  the  doctrine  of  prescription,  which  though 
"  arbitrary  in  its  term,  is  fixed  in  its  principle."* 
It  must  be  admitted,  however,  seeing  that  the  doc- 
trine is  not  recognized  by  the  old  customs  of  Scot- 

iy>rd        land  and  the  laws  of  the  Jews  and  the  Mahomedans,* 

Blackburn  ,        ,  ,      , 

f«.iiowM      that   laws  of  limitation  and    prescription    are   not 
natural  laws  of  universal  application.     Lord   Black- 
bum,  in  his  judgment  in  Dalton  v.  Angus  (1881), 
adopts  the  view  put  forward  by  Lord  Stair,  and  holds 
that  such  laws  are  not  derived  from  natural  justice, 
but  are    positive  laws  founded  on  expedience  and 
varying    in    different     countries   and   at    different 
times. 
Theiiiwo!      Laws   of  limitation   and    prescription   are    often 
ind^pres"  classcd  as  a  department  of  Public  Law.     They  are 
pubiVcUw,  introduced  mainly  for  the  public  good,  and  are  simply 
"  provi^  imperative  or  absolutely   binding.     The  Legislature 
Bionai  law.  j^termines  absolutely  what  shall  be  the  effect  of  the 
lapse  of  a  certain  time  under  certain  circumstances, 
whether  the  parties  concerned  provide  otherwise  or 

•  Austin's  Lectures,  Lee.  82.  2^utural  laws  are  supposed  to  proceed 
from  the  intelligent  and  rational  nature,  which  directs  the  universe,  aud 
are  known  to  men  through  a  natural  reason  or  an  infallible  moral  sense. 

•  Phillimore's  Private  Roman  Law,  p.  126. 

•  Lord  Stair's  Institutions.  Bk.  II,  tit.  12,  s.  9.  See  C  App.  Caa.,  p.  818 ; 
and  Lecture  Ist,  p.  16,  aNtr. 
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not/    Such    laws    cannot  be  altered  or  derocrated  Lbcturb 

II. 
from  by  private  compacts.     Jus  publicum  pnvatorum     — 1- 

pactis  mutari  rum  potest. 

In  the  Full  Bench  case  of  Kisto  Kamal  Sing  v. 
Hnrree  Sardar  (13  W.  R.,  F.  B.,  44 ;  S.  C,  4  B.  L.  R., 
F.  B.,  p.  105)  Sir  Barnes  Peacock,  C.  J.,  says :  "  If  a 
man  having  a  cause  of  action  against  another  to  reco- 
ver immoveable  property  or  to  recover  money,  or  to 
recover  damaures  for  a  trespass  upon  his  land  or  for  an 
assault,  should  say  to  that  person  '  I  will  not  sue 
you  for  twenty  years  *  he  would  not  acquire  a  right  to 
sue  after  the  period  of  limitation  fixed  by  law.  If  he 
binds  himself  not  to  sue  within  a  stated  period,  and 
does  not  intend  to  give  up  his  right  to  sue  at  all,  he 
must  take  care  not  to  bind  himself  beyond  the  time 
within  which  the  law  of  limitation  allows  him  to 
sue."  "  The  Legislature  must  have  had  some  object 
in  limiting  the  period,  and  that  object  cannot  be 
frustrated  by  any  private  agreement."  So  again, 
an  agreement  by  a  person  against  whom  a  cause  of 
action  has  arisen,  that  h€  would  not  take  advantage 
of  the  statute,  cannot  affect  its  operation  on  the 
original  cause  of  action,®  unless  indeed  such   agree- 

'  In  this  sense  public  or  prohibitive  law  is  opposed  to  dispositive  or 
provistional  law.  The  expression  •*  public  law  "  is  extremely  ambiguous. 
See  Anstiu^s  Jurisprudence  by  Campbell,  Vol.  II,  pp.  780-82.  For  ins- 
tances of  *'  provisional  law/'  see  ss.  2B0  and  258  of  the  Indian  Contract 
Act  (No.  IX  of  1872),  and  ss.  106  and  305  of  the  Indian  SucceBsion  Act 
(NcXof  1865). 

•  Bast  India  Company  r.  Oditchnrn  Paul,  6  Moo.  I.  A..  44 ;  and 
I>arby  and  Bosanquet  on  the  Statutes  of  Limitation,  pp.  56.  57  and  437. 
Aocordingr  to  articles  2220  to  2223  of  the  Code  Nopoleon.  *♦  prescription 
cannot  be  renounced  by  anticipation,*'  but  prescription  acquired  may  be 
renonnced  or  abandoned  if  the  party  is  not  incapable  of  makiuif  au 
•lienaUon.    See  pp.  104,  105,  infra. 
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lbcturb  ment  amounts  to  an  acknowledgment  of   liability 
— 1     which  the  statute  itself  recognizes  as  an  exception 
to  the  rule. 
Uw8  p!         According  to  Bentham's  classification,  laws  of  limit- 
SISS^mS'    ation  and  prescription  are  general  private  laws,  which 
arr^neiai  are  either  substantive  or  adjective.*     A  law  of  limit- 
Taw?  s^ab-  ation   as  affecting  the  form  of  the  remedy,  comes 
aSd  ^-     under  the  head  of  adjective  law.     A  law  of  prescrip- 
jecuve.      ^.^^  ^  affecting  the  substance  of  the  right   itself 
'  comes  \mder  the  department  of  substantive  law. 

Where  a  particular  statute  of  limitation  not  only 
bars  the  remedy  but  extinguishes  the  right,  it  ceases 
to  be  merely  adjective  law  or  law  which  regulates 
the  practice  of  the  forum.^®    It  then  becomes,  in  so 

*  Sabstantive  or  material  law  (as  opposed  to  adjective,  formal, 
instrumeDtal  or  processnal  law)  is  the  law  which  the  Courts  are  estab- 
lished to  administer  as  oontradisting^aished  from  the  rules  of  prooedore 
aocordiDg  to  which  snch  law  is  administered.  See  Austin's  Jnris- 
prndenoe.  Vol.  II,  p.  611.  *'  Private  law,"  according^  to  Bentham,  is  opposed 
to  political  or  coDsiitational  law,  and  **  gbneral  law  "  is  opposed  to  the 
law  of  personal  status. 

**  Krishna  Mohnn  Bose  r.  Okhil  Money  Dassee,  I.  L.  R.,  3  Gala,  331,  A.O. 
See  also  the  remarks  of  Holloway,  J.,  in  Vallia  Tamburrati  v.  Vera  Bayan, 
I.  L.  R.,  1  Mad.,  228,  234. 

It  may  be  here  observed  that,  as  regards  immoveable  property,  the 
weight  of  authority  is  in  favor  of  the  position  that  even  where  the  law 
in  termt  limits  the  suit  only,  it  in  effect  gives  the  adverse  possessor  the 
property  as  well  as  the  possession  ;  and  that  the  question  whether  the 
law  bars  the  reme^ly  only,  or  extinguishes  the  right,  becomes  imma- 
terial. Thus,  in  an  action  of  ejectment  brought  in  the  Calcutta  Supreme 
Court  to  recover  some  lands  in  the  mofussil  of  Bengal,  although  the 
period  of  twenty  years  allowed  by  the  lex  fori  (2i8t  James  I,  c  16) 
had  not  expired,  the  Court  held,  that  as  the  mofussil  law  (Beg.  Ill  of  1793, 
and  Reg.  II  of  1805)  in  effect  extinguished  the  right  of  property  after 
twelve  years'  adverse  possession,  the  plaintiff,  who  had  been  dispossessed 
for  more  than  twelve  years,  was  not  entitled  to  a  decree. — Shib  Ch  under 
Dass  V.  Shib  Kissen  Dass,  1  Boulnois'  Reports,  p.  70.  As  regards  immove- 
able property,  the  Ux  Joci  rei  nta  is  preferred  to  the  lex  fori.  See  Story's 
Conflict  of  Laws,  s.  482,  et  $eq.,  581  ;  Westlake's  Private  International 
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fer  as  it  extinguishes  rights,  a  part  of  the  substan-  LBcrruBB 
tive  law  of  the  place.     The  rule  laid  down  in  sec.  28     — 1 
of  the  Indian  Limitation  Act,  1877,  is,   therefore,   a 
rule  of  substantive  law.     But  the  law  of  limitation,  The  i«w  of 

liniitation 

Strictly  so  called,  is  always  a  lex  fori^ — it  goes  ad  litis  ^^fo^-^ 
ordinationem  and  not  ad  litis  decisionem ;  it  goes  to 
the  remedy,  and  bars  the  hearing  of  the  cause  ;  and 
does  not  go  to  the  right  and  determine  the  merits 
of  the  cause.^ 

"  It  has  become  almost  an  axiom  in  jurisprudence," 
say  their   Lordships   of  the  Privy  Council  in   an 
Indian  case,  "  that  a  law  of  limitation  is  a  law  relat- 
ing to  procedure  having  reference  only  to  the  lex 
foriy^  In  another  case  their  Lordship  say  that,  in  mat-  The  /«? 
tens  of  procedure,  all  mankind,  whether  aliens  or  liege  ferrea  to 
subjects,  are  bound  by  the  law  of  the  forum.'  The  rea-  in  matters 
sons  of  the  rule  are  thus  given  by  Story  in  his  Conflict  dure. 
of  Laws  (s.  581)  :  "  Courts  of  law  are  maintained  by 
every  nation  for  its  own  convenience  and  benefit,  and 


Law,  p.  182;  Pitt  t?.  Dacre,  L.  R.,  8  Ch.  Div  ,  295.  in  re  Peat's  Trusts 
(L.  R.,  7  Bq.,  302  ;  1869).  in  which  the  sale-proceeds  of  certain  houses  in 
Calcutta  had  to  he  administered  in  England,  it  was  held  by  V.  0.  James, 
that  one  of  the  co-proprietors  having  been  dispossessed  of  a  share  of  the 
property  for  more  than  twelve  years,  his  claim  to  such  share  of  the  sale- 
proceeds  was  barred  by  ol.  12,  s.  1,  Act  XI V  of  1859.  which  was  the  lex  loci 
ret  tit(B,  Generally  speaking,  all  suits  relating  to  land  are  brought  in 
the  Court  of  the  place  where  the  land  is  situate,  and  the  question  of  pre- 
ference does  not  arise.  As  regards  prescriptive  right  to  immoveable 
property,  all  agree  that  the  lex  loei  rei  sita  must  be  applied.  Opinions, 
however,  differ  as  to  the  law  which  ought  to  regulate  the  title  to  move- 
ables so  acquired.  But  as  the  title  depends  on  possession,  which  is  a  mere 
fact,  it  is  reasonable  that  the  law  of  the  place  where  this  fact  oocurs 
shoold  be  applied.    Woolsey  on  International  Law,  4th  £d.,  p.  116. 

'  Story's  Conflict  of  Laws,  ss.  576,  580. 

>  Ruckmabye  v.  Lulloobhoy.  5  Moo.  I.  A.,  234. 

•  Lopes  V,  Burslew,  4  Moo.  P.  0.  C,  300. 
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lbctubk  the  nature  of  the  remedies  and  the  time  and  manner 
—  of  the  proceedings  are  regulated  by  its  own  views  of 
justice  and  propriety,  and  fashioned  by  its  own  wants 
and  customs."  "  It  is  not  obliged  to  depart  from  its 
own  notions  of  judical  order  from  mere  comity  to 
any  foreign  nation."  Accordingly,  w^here  diflferent 
laws  of  limitation  are  established  in  different  countries 
or  in  different  parts  of  the  same  country,  and  they 
conflict  with  each  other,  the  law  of  the  Court  or 
forum  in  which  the  suit  or  proceeding  is  brought 
governs  the  case.  The  lex  fori  is  preferred  to  the  lex 
loci  contractus  or  the  lex  loci  delicti  commissi.  The 
statute  of  limitation  being  a  rule  of  domestic  policy, 
it  is  agreed  on  all  hands  that  the  Courts  are  justified 
in  declining  to  enforce  an  obligation  which  is  barred 
by  the  statute,  although  it  may  be  still  enforceable 
according  to  some  foreign  law  of  limitation.* 

A  foreigner  has  no  right  to  crowd  the  tribunals 
of  any  independent  community  with  stale  claims  of 
his  own.  There  can  be  no  just  reason  in  allowing 
him  higher  privileges  than  are  allowed  to  subjects.* 
And  a  Native  subject  to  whom  a  cause  of  action 
arises  in  a  foreign  country  can  have  no  pretence  to 
say  that  he  is  entitled  to  the  longer  time  allowed  by 
the  law  of  the  foreign  country. 

Where  the  foreign  law  allows  a  shorter  period,  and 
the  action  is  barred  by  that  law,  some  jurists  (accord- 
ing^ to  whom  the  bar  of  the  action  is  a  virtual  extinc- 

*  See  We8tlake*8  Private  International  Law,  p.  264.  Lex  fori  is  the 
law  of  the  fornm  or  Court  where  the  salt  Ib  brought.  Lfm  loci  eontractv$ 
is  the  law  of  the  place  of  the  contract.  Lex  loci  delicti  eo/nmUtti  id  the 
law  of  the  place  wh*)re  the  tort  or  delict  is  committed. 

*  btor^'tt  touflict  of  LawB,  s.  570. 


LIMITATION   AND    PHESCRIPTION    BELONGS.  45 

tion  of  the  right) ^  maintain  that  such  bar  ought  to  be  I'B<^urk 
recognized  by  the  Court  where  the  suit  is  instituted.*     — 
But  in  England  and  the  United  States  of  America  it  has 
always  been  a  rule,  that,  in  personal  actions,  limitation 
strictly  affects   the   remedy  and  not  the  right.     And  Tiiewme 
unless  the  foreign  law  actually  extinguishes  the  obliga-  whether 
tion  itself,  the  English  and  American  Courts  refuse  to  Uw  allows 
give  effect  to  such  law,  whether  the  period  allowed  by  or  a  longer 
it  be  shorter'  or  longer*  than  that  allowed  by  their 
own  laws.* 
Story  in  his  Conflict  of  Laws,  s.  582,  and  Chief  T*>«  <»°^- 

T        .  o      •  tions  on 

Justice  Tindal  in  Hubert.  Steiner,  lay  down  that  a  7»>ich  a 

,  foreign  law 

foreign  law  of  limitation  may  be  preferred   to   the »/  Hmiu- 
lex  fori  on  two  conditions:*®    (i)   that  the  foreisii p^ «'er'^ 

1  .  .  ,.         .  .  tothefer 

law  extinguishes  the  right  or  obligation  itself  ;*  and/ori. 
(ii)  that  both  the  parties  have  resided  in  the  country 
where  such  law  prevails  for  the  whole  of  the  prescribed 
time.    But  if  the  foreign  law  is  so  framed  as  to  operate 


*  See  AngeU  on  Limitations,  ohap.  riii,  8.  66.  Justice  Story,  before  he 
published  bis  Conflict  of  Laws,  was  of  this  opinion.  Mr.  Westlake,  follow- 
ing Sayigny,  also  appears  to  take  the  same  view  of  the  matter.  See  his 
Private  Internatioual  Law,  p.  254.  The  view  taken  by  the  English  and 
American  Courts  is  supported  by  Vangerow.  **  Illustrious  names  are  to 
be  found  on  both  sides,  Savigny  at  the  head  of  the  one.  and  Vangerow  of 
the  other"— /Vr  Holloway,  J.,  in  Valia  r.  Vira,  quoted  above. 

'  Huber  v.  Steiner,  2  Bing.,  New  Cases.  202  ;  and  Townsend  v,  Jemison. 
See  Angell  on  Limitations,  chap,  viii,  s.  66. 

*  British  Linen  Company  v.  Drummond,  10  B.  and  C,  90.3. 

*  Rnckmabye  v.  Lulloobhoy  Motichand,  6  Moo.  I  A.,  234 ;  and  Story^a 
Conflict  of  Laws,  s.  677. 

>*  Seo.  12  of  Act  IX  of  1871  and  sec.  11  of  Act  XV  of  1877  lay  down 
the  same  rule. 

*  This,  howcTer,  is  not  perhaps  a  frequent  case  in  regard  to  personal 
actions.  (Banning  on  Limitation,  p.  9.)  Even  under  the  Scotch  and  the 
French  law  of  prescription  as  to  debts,  the  right  or  the  obligation  is  not 
eiungnished,  see  Don  r.  Lippmau  and  Huber  r.  Steiner. 
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Leoturk  upon  the  case  without  such   residence,  the  second 

— '-  condition  would  seem  to  be  inapplicable.* 
Liraiution  In  Fcspcct  of  actioHs  ex  contructu  it  may  be 
the  nature  obscrved,  that  the  limitation  of  the  remedy  is  not  a 
tract."  part  of  the  contract,  but  relates  to  the  breach  of  it, 
which  it  would  be  contrary  to  good  faith  to  suppose 
the  parties  had  in  contemplation  at  the  time  of  enter- 
otherwise,  incr  into  it.'     But  if  the  bar  extinguishes  the  riffht 

when  the  °  .  ^  ,       .   ^ 

bar  extin-  or  the  obliffation  itself,  it  may  be  taken  as  an  mcident 

guishea  the  ^  ^  j 

Hffht.  of  the  original  contract,  and,  as  such,  its  validity  must 
be  determined  even  in  a  foreign  forum  by  the  lex 
loci  contractus.^  If  the  lex  loci  contractus  declares 
the  obligation  to  be  a  nullity  after  the  lapse  of  the 
prescribed  period,  it  may  be  set  up,  in  any  other 
country  to  which  the  parties  remove,  by  way  of  extin- 
guishment* 

When  the  time  of  the  extinguishment  of  the  right 

itself  by  the  foreign  law  is  shorter  than  the  time  of 

the   limitation  of    the  action   by  the    lex  fon^  the 

validity  of  the  former  bar  is  sufficient  to  dispose  of 

S?>r?*  the  case.      But  where   the   time   allowed   by   such 

T^cm-^  foreign  law  is  longer^  the  foreign  law,  as  well  the  lex 

iT^'ap^^/^^^j  i^  applicable.     The  bar  to  the  remedy  resulting 

piicabie.     from  the  latter,  and  the  extinguishment  of  the  right 

resulting  from   the  former  (the  lex  loci  contractus) 

may  both  be  pleaded  on  one  and  the  same  record. 


6 


2  See  Smith's  Leading  Cases,  8th  rid.,  VoL  I,  p.  699. 

'  See  Don  i'.  Lippman.  5  Clarke  and  Fiuelly,  1,  per  Lord  Brougham. 

*  Per  Colvile,  J.,  in  Beerchand  Poddar  r.  Ilomanath  Tagore.  Taylor 
and  Bell's  Reports,  p.  181.  It  is  an  established  principle  of  international 
law  that  the  validity,  interpretation  and  obligatory  force  of  oon tracts 
must  be  determined  according  to  the  lex  loci  contract um  or  tolHtionU, 

*  Hnber  and  Steiner,  quoted  above. 

*  See  Beerchand  Poddar  r.  Uomauath  Tagore,  quoted  above. 
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If  the  law  of  the  country  in  which  the  suit  is  insti-  lkctueb 
tuted,  as  well  as  the  foreign  law,  not  only  bars  the     — 1- 
lemedy  but  extinguishes  the  right,  the  lex  fori  must, 
80  &r  as  it  extinguishes  the  right,  yield  to  the  lex 
lod  contractus  or  solutionis. 

The  Hindu  and  Mahomedan  laws  being  personal  The  oer- 
to  Hindus  and  Mahomedans,  and  foreign  to  the  Courts  tiie^Htriins 
of  British  India,  the  Hindu  and  Mahomedan  rules  of  medans 
limitation,  if  any,  cannot  be  pleaded  by  Hindus  and  C/<  "* 
Mahomedans  in  such  Courts,  even  in  cases  where 
their  own  substantive  laws  are  preserved  to  them  by 
the  law  of  British  India.     Thus  it  has  been  held, 
that  in  suits  for  pre-emption  between  Mahomedans, 
it  is  not  necessary  to  consider  whether  the  Maho- 
medan law  requires  the  plaint  to  be  filed  within  a 
period  shorter  than  that  allowed  by  the  Regulations 
and  the  Acts/    And  where  the  question  was  whether 
the  lex  fori  of  the  Calcutta  Supreme  Court,  viz.^  the 
Statute  21st  James  I,  which  fixed  a  six  years'  limit, 
or  the  Hindu  law  which  it  was  alleged  prescribed  a 
ten  years*  limit,  should  be  applied  to  an  action  ex 
contractu  brought   in   the   Supreme   Court    by  one 
Hindu  against  another,  it  was  held  that  the  Statute  of 
James  I,  was  the  only  applicable  bar/     It  has  also 
been  ruled  that  the  law  of  limitation  beinor  a  law  of 


'  Mahamroed  Danesh  v.  Choora  Ghizee,  Cal.  Sndr  Dewany  Adwalat  Re- 
ports of  1851.  p.  29.    See  also  the  Reports  of  1859,  p.  464. 

'  Beerchand  Poddar  v.  Romanath  Tagore.  Taylor  and  Bell,  p.  131.  Id 
thifl  case  the  Conrt  was  of  opinion  that,  by  Hindu  law,  there  was  no 
limitatioQ  to  actions  on  oontracts,  and  that  if  there  was.  it  did  not  extin* 
guish  the  obligation,  and  therefore  did  not  form  a  part  of  the  contract, 
80  as  to  render  the  Hindu  law  applicable  under  s.  17  of  the  21  si 
Geo.  Ill,  c.  70. 
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LEcrruBB  procedure,  in  order  to  see  by  what  computation  the 
— 1  time  must  be  reckoned,  we  must  look  to  the  calendar 
and  the  mode  of  computing  time,  according  to  the 
law  which  regulates  the  proceedings  of  the  Court  by 
which  the  suit  is  tried.  In  British  India,  this  must 
be  the  English  calendar,  and  not  the  Fuslee  or  any 
other  native  calendar,  except  where  the  law  expressly 
otherwise  provides.* 

• 

*  Maharajah  Joy  Mungul  v.  Loll  Rung  Pal,  13  W.  R,,  183. 


LECTORE  III. 


THE  HISTORY  OP  THE  LAW  OP  LIMITATION  AND  PRESCRIP- 

TION  IN  BRITISH  INDIA. 


'IHl" 

(I.)  Bengal  Moftusil  —  Plan  for  the  adminiatration  of  justice,  1772  —  Regalation 
III  of  1793  —  Regulation  II  of  1805  —  Other  laws  —  (IL)  Madras  Mofussil  — 
Regalation  II  of  1802  —  (III.)  Bombay  Mofussil— Regalation  I  of  1800  — 
Regalation  y  of  1827  —  The  three  Codes  of  Bengal,  Madras,  and  Bombay 
compared  —  Non-regalation  Provinces  r—  Execution  of  decrees  —  (IV. )  The 
Sopreme  Courts  —  21  James  I,  c.  16 ;  4  Anne,  c.  16  —  Act  XIV  of  1840  — 
Execution  of  decrees  — The  law  of  the  Supreme  Courts  compare<l  with  that 
of  the  Mufussil  CoarU  — Draft  LimiUtion  Bills,  1841-1855  — Act  XIV  of 
1859 — Act  IX  1871  —  Extinctive  and  Positive  Prescription  partially  intro- 
duced—Act XV  of  1877. 

Before  Act  XIV  of  1859  (an  Act  to  provide  for 
the  Limitation  of  Suits)  came  into  operation  in  1862, 
there  was  one  code  of  laws  for  the  Courts  established 
hy  royal  charter  in  the  Presidency-towns,  and  a 
separate  code  for  the  Company's  Courts  in  each  of  the 
three  Presidencies  of  Bengal,  Madras,  and  Bombay. 

When  the  administration  of  civil  justice  in  Beno^al  '•  ?«"p«i 

*'  c»       mofussil. 

was  first  committed  to  the  servants  of  the  East  India 
Company,  and  Courts  of  Dewany  Adwalat  were  estab- 
hshed,  a  plan  for  the  administration  of  justice  waspunfor 
proposed  by  the  Committee  of  Circuit,    which  was  minfstra- 
adopted  by  Government  on  the  21st  August  1772.  JlTsu^ 
This  document   makes  the  following    declaration  :  ^'^^' 
''  By  the  Mahomedan  law,  all  claims  which  have  laid 

D 
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Lbcturb  dormant  for  twelve  years,  whether  for  land  or  money, 
— '  are  invalid  ;  this  also  is  the  law  of  the  Hindus  and 
the  legal  practice  of  the  country.*'^®  This  statement 
does  not  appear  to  be  correct  with  respect  to  the 
Hindu  and  Mahomedan  laws/  though  it  may  have 
been  so  with  regard  to  the  legal  practice  of  the 
country ;  and  whether  previously  established  or  not, 
the  rule  had  been  in  force  for  upwards  of  twenty 
years,  when  Lord  Cornwallis  codified  the  law  in  1793. 

Reg.  Ill  of      Section  14,  Regulation  III  of  1793,  prohibited  the 
zillah  and  city  Courts  from  hearing,  trying,  or  deter- 
mining the  merits  of  any  suit  whatever  against  any 
person  or  persons,  if  the  cause   of  action  accrued 
previous  to  the  12th  August  1765  (the  date  of  the 
Company's  accession  to  the  Dewany  of  the  Provinces  of 
Bengal,  Behar,  and  Orissa),  or  if  the  cause  of  action  arose 
twelve  years  before  the  commencement  of  any  suit  on 
account  of  it  ;  unless  the  complainant  could  shew,  by 
clear  and  positive  proof,  (a)  that  he  had  demanded 
the  money   or  matters   in  question,    and   that   the 
defendant  had  admitted  the  truth  of  the  demand  or 
promised  to  pay  the  money  (within  the  last  twelve 
years  so  as  to  constitute  a  new  ground  of  action 
within  the  limited  period)  ;  or  (6)  that  he  had  directly 
preferred  his  claim  within  twelve  years  (after   the 
origin  of  the  cause  of  action)  for  the  matters  in  dis- 
pute, to  a  Court  of  competent  jurisdiction  to  try  the 
demand,   and   assigned   satisfactory   reasons   to   the 
Court  why  he  had  not  proceeded  in  the  suit ;  or  (c) 


>•  See  the  Preamble  to  Reg.  II.  of  1806. 
>  See  pp.  16, 19— 27»  #w/?ra. 
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unless  he  proved,  that  either  fix)m  minority  or  other  lbctukk 
good  and  sufficient  cause  he  had  been  precluded  from  — ^ 
obtaining  redress.  The  same  prohibitions  were  ex- 
tended to  the  Province  of  Benares  by  Sec.  8,  Regu- 
lation VII  of  1795,  and  to  the  Ceded  Provinces  by 
Sec.  18,  Regulation  II  of  1803,  with  the  substitution 
of  the  dates  of  the  Company's  acquisition  of  those 
provinces  for  the  12th  August  1765* 

Regulation  II  of  1806,  following  the  English  Nullum  Rejr.  ii  ui 
Tempus  Act  (9  Geo.  Ill,  c.  16),  fixed  sixty  years  as 
the  period  of  limitation  in  respect  of  suits  and  claims 
by  Government  for  the  recovery  of  public  rights  and 
dues,  not  being  penalties  recoverable  in  the  Civil 
Courts  under  any  law  in  force.  (Sees.  2  and  6.) 
This  Regulation  also  restricted  the  limitation  of 
twelve  years,  in  cases  of  immoveable  property,  to  pos- 
session under  a  just  and  honest  title,  and  allowed  a 
period  of  sixty  years  to  claims  of  right  to  such  pro- 
perty, if  the  claimant  could  shew,  by  sufficient  proof, 
that  the  person  in  possession  acquired  the  same  by 
violence,  fraud,  or  by  any  other  unjust  and  dishonest 
means,  or  that  the  property  claimed  had  been  so 
acquired  by  any  other  person  fi-om  whom  the  actual 
occupant  derived  his  title,  and  was  not  subsequently 
held  for  twelve  years  under  a  fair  title  believed  to 
Convey  a  right  of  possession  and  property.  ( Sec.  3, 
Regulation  III  of  1805.) 

A  period  of  one  year  odly  was  allowed  to  suits 
for  penalties  and  summary  suits  for  arrears  of  rent. 
(Sees.  4  and  6.)  It  was  declared  that  no  length 
of  time  would  bar  the  cognizance  of  suits  for  the 
^overy  of  property  mortgaged  or  deposited,  pro- 
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lbctubb  vided  the  party  in  possession  or  his  predecessor  in 
— 1  interest  had  not  held  it  under  a  title  bond  Jide 
believed  to  have  conveyed  a  right  of  property  to  the 
possessor.  (Sec.  3,  cl.  4.)  Subject  to  this  declara- 
tion, Sec.  3,  cl.  3,  deprived  the  Courts  of  all  authority 
to  take  cognizance  of  any  suit  whatever  if  the  cause 
of  action  arose  sixty  years  before  the  institution  of 
the  suit ;  and  in  Chundrabolee  Debi  v.  Lukhi  Debi, 
5  W.  R.,  P.  C,  1,  it  was  held,  that  this  provision 
modified  the  nullum  tempus  clause  of  Regulation  X IX 
of  1793  as  to  suits  for  the  resumption  or  assessment  of 
lakhiraj  holdings  created  after  the  Ist  December 
1790. 
w  Regulation   VIII    of  1831,    Sec.    6,    assigned    a 

period  of  one  year  to  regular  suits  for  contesting 
the  summary  awards  of  the  Revenue  Authorities  in 
matters  connected  with  arrears  or  exactions  of  rent. 

Act  I  of  1845,  Sec.  24,  and  Act  XI  of  1859, 
Sec.  33,  prescribed  a  limit  of  one  year  to  suits  to  set 
aside  sales  for  arrears  of  revenue. 

Act  XIII  of  1848  fixed  a  period  of  three  years  for 

suits  to  contest  the  justice  of  certain  possessory  awards 

made  by  the  Revenue  Authorities  in  the  Presidency 

of  Bengal. 

11.  MadrtB      Clauses  1,  2  and  3  of  Madras  Regulation  II  of 

R^^u'of  1802,  Sec.  18,  provided  for  suits  of  which  the  cause 

^^^        of  action  accrued  before  the  date  of  the  Company's 

acquisition  of  the  country. 

Clause  4  enacted  a  general  law  of  limitation  in  the 
following  words  :  "  The  Courts  of  Adwalat  are  pro- 
hibited from  hearing,  trying,  or  determining  the 
merits  of  any  suit  whatever,  against  any  person  or 
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persons,  if  the  cause  of  action  shall  have  arisen  twelve  Lkctubb 
years  before  any  suit  shall  have  been  commenced  on  — - 
account  of  it,  unless  the  complainant  can  shew,  by 
clear  and  positive  proof,  that  he  had  demanded  the 
money  or  matter  in  question,  and  that  the  defendant 
had  admitted  the  truth  of  the  demand,  or  promised 
to  pay  the  money,  or  that  he  directly  preferred  his 
claim  within  that  period,  for  the  matters  in  dispute, 
to  a  Court  of  competent  jurisdiction  ov  person  having 
ofjUharity,  whether  local  or  otherwise^  for  the  time  being, 
to  hear  such  complaint,  to  try  the  demand,  and  shall 
assign  satisfactory  reasons  to  the  Court  why  he  did 
not  proceed  in  the  suit,  or  shall  prove  that,  either 
fix)m  minority  or  other  good  and  sufficient  cause,  he 
was  precluded  from  obtainmg  redress/' 

"  But  from  this  rule  are  excepted  all  claims  founded 
on  bonds  which  shall  have  been  in  course  of  payment 
by  instalments,  or  of  which  any  proportion  shall  have 
been  paid  within  twelve  years  previous  to  the  insti- 
tution of  the  suit ;  and  also  all  claims  on  mortgages^ 
the  period  for  rendering  which  obsolete  and  unaction- 
able  is  to  be  determined  by  the  laws  of  the  country." 

The  first  paragraph  of  this  clause,  with  the  excep- 
tion of  the  words  italicised,  is  in  the  same  terms 
ns  Sec.  14,  Regulation  III  of  1793.  As  to  the 
second  paragraph  it  may  be  observed  that  it  was  held 
by  the  Calcutta  Sudder  Court  that  the  operation  of 
Sec.  14,  Regulation  III  of  1793  was  also  barred 
by  the  payment  of  an  instalment  on  a  bond.  (Cal.  S. 
D.,  1845,  p.  193  ;  S.  D.,  1847,  p.  277  ;  S.  D.,  1849, 
p.  69  ;  and  Macpherson's  Civil  Procedure.) 

Article  13  of  the  First  Regulation  of  the  Governor 
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Lectdbs  of  Bombay,  confirmed  in  Council  in  August  1800,  for 
—     the  institution  of  a  Court  of  Justice  in  Surat,  was  a 

TIT      T^niTi- 

bay  mofus- transcript'^  of  Sec.  14  of  Bengal  Regulation  III  of 

ail 

Rejr.  lof    1793,   and   corresponded   to  the  first  paragraph  of 

clause  4,  Sec.  18,  Madras  Regulation  II  of  1802. 
R«g;  V  of      Subsequently,    Bombay  Regulation  V   of    1827 
enacted  as  follows  : — 

Section  /. — "  Whenever  lands,  houses,  hereditary 
offices  or  other  immoveable  property  have  been  held 
without  interruption  for  a  longer  period  than  thirty 
years,  whether  by  any  person  as  proprietor,  or  by 
him  and  his  heirs,  or  others  deriving  right  from  him, 
«uch  possession  shall  be  received  as  proof  of  a  suffi- 
cient right  of  property  in  the  same.  But  it  shall  be 
a  sufficient  answer  to  the  plea  of  the  possession  for 
more  than  thirty  years,  that  the  person  in  possession  as 
proprietor,  or  any  of  the  persons  by  whom  he  derives 
his  right,  acquired  such  possession  by  fraudulent 
means,  on  proof  whereof  a  suit  may  be  entertained 
at  any  period  within  sixty  years. 

**  Provided  that  if  such  property  has  been  held  for 
more  than  thirty  years  by  a  person  or  persons  bondjide 
believing  his  or  their  title  as  proprietors  to  be  good, 
such  title  shall  not  be  aflfected  by  the  fraud  of  a 
former  possessor. 

"  Nothing  contained  in  this  section  shall  bar  an 
action  of  damages  brought  within  sixty  years  against 
any  of  the  persons  by  whom  the  fraud  was  com- 
mitted." 

Section  II. — "  In  all  suits  for  damages  on  account 
of  assaults,  imprisonments,  or  other  direct  insult  or 
injury  to  the  person,  it  shall  be  a  sufficient  defence 
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that   the  cause  of  action  arose  more  than  twelve  I'Bctubb 
months  before  the  suit  was  filed.  — 

"  And  in  all  suits  for  damages  on  account  of 
calumny  or  slanderous  words  it  shall  be  a  sufficient 
defence  that  the  plaintiff  had  been  in  the  knowledge 
of  the  calumny  or  slanderous  words  more  than 
twelve  months  before  the  suit  was  filed. 

"  In  all  suits  for  recovering  the  right  of  participa- 
tion in  caste  communications,  it  shall  be  a  sufficient 
defence  that  the  plaintiff  had  been  acquainted  with 
his  exclusion  from  the  caste  more  than  twelve  months 
before  the  suit  was  filed. 

Section  III. — "In  all  civil  suits  for  debts  not 
founded  upon,  or  supported  by,  an  acknowledgment 
in  writing,  and  in  all  suits  for  damages  other  than 
those  specified  in  the  preceding  section,  it  shall  be 
a  sufficient  defence  that  the  cause  of  action  arose 
more  than  six  years  before  the  suit  was  filed.'' 

Section  TV. — "  In  all  suits  not  Mling  under  any 
of  the  limitations  in  the  preceding  sections  of  this 
chapter,  it  shall  be  a  sufficient  defence  that  the  cause 
of  action  arose  more  than  twelve  years  before  the 
suit  was  filed.'' 

Section  VII,  Clause  I. — "If,  however,  a  defence 
be  rested  on  any  limitation  of  time  hereto  specified 
in  this  chapter,  and  the  claimant  prove  that  the  de- 
fendant, or  person  from  whom  he  derives  right,  had 
admitted  the  justice  of  the  demand,  then  the  time  of 
limitation  shall  be  reckoned  from  the  date  of  such 
admission,  provided  that  if  the  demand  be  founded 
on  a  written  acknowledgment  of  any  sort,  the  ad- 
mission, if  it  shall  have  been  made  subsequently  to 
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Lbcturb  the  date  which  shall  be  fixed  for  the  comiuencement 
— '  of  the  operation  of  this  Regulation,  must  also  be  in 
writing." 

Clause  II. — "  Also  if  the  claimant  have,  within 
the  time  of  limitation,  preferred  his  claim  to  any 
authority  (arbitration  included)  competent  to  try  it, 
and  satisfactory  reason  be  shown  why  a  decision  was 
not  passed  (such  reason  no  wise  affecting  the  justice 
of  the  demand),  then  the  period  of  limitation  shall 
be  reckoned  from  the  date  of  the  last  proceeding 
known  to  the  defendant  in  such  case." 

Clause  III — "  And  in  cases  of  the  minority  or  con- 
tinued insanity  of  the  claimant  no  limitation  shall 
bar  the  recovery  of  a  claim  sued  for  within  six  years* 
of  the  minor  attaining  the  age  of  eighteen  years  or 
the  insane  person  recovering  the  use  of  reason,  and 
if  a  claimant  die  during  such  minority  or  insanity, 
the  said  period  of  six  years  fi-om  his  death  shall  be 
applied  to  suits  entered  by  his  heirs  or  executors." 

Clause  IV. — "Except  in  actions  for  damages  as 
described  in  Sec.  2  of  this  Regulation,  in  which 
cases  a  period  of  only  one  year  shall  be  allowed 
instead  of  the  period  of  six  years  recited  in  the 
preceding  clause.'' 

Section  VIII^  Clause  I. — "  If  a  person  claims  to 
recover  property  held  in  mortgage,  pledge,  pawn,  or 
deposit  or  by  other  title  conferring  only  a  right  of 

*  The  Agra  Sadder  Coart  allowed  only  a  '*  reasonable  '*  time  after  the 
oeeeation  of  the  disability.  The  Calcutta  Sadder  Coart  allowed  the  /nil 
twelve  years,  if  the  caase  of  action  first  accrued  to  the  plaintiff  while  he 
was  a  minor  or  a  lanatio.  (See  Calc.  S.  D.,  1855,  p.  281.)  If  a  oaose  of 
action  devolved  on  a  person  laboaring  under  a  disability,  the  operation 
of  limitation  was  SHspended.    (See  Macpherson*a  Procedure,  App.,  198.) 
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possession,  and  not  a  right  of  ownership,  in  such  lbctubb 
case  no  length  of  time  shall  prevent  the   Court's     — 
entertainmg  the  suit." 

Clause  II. — "  But  should  such  property  have  been 
held,  if  immoveable,  for  more  than  thirty  years,  by 
a  bond  fide  possessor  as  proprietor ;  or,  if  moveable, 
for  any  time  by  a  person  possessing  bond  fide  as 
proprietor,  under  a  right  founded  on  an  equitable 
consideration,  such  possessor  shall  not  be  disturbed, 
though  an  action  of  damages  may  be  entertained 
against  the  person  by  whom  it  was  illegally  alie- 
nated." 

There  was  no  special  limitation,  by  the  Regula-  The  tiiree 
tions  of  Madras  and  Bombay,  to  suits  for  the  reco-  BenStC 
very  of   penalties  or  for  the  recovery    of   public  and'"' 
rights  and   dues.     Nor  was  there  any  such  limita- ^mpi^. 
tion  by  the  Regulations  of  any  of  the  Presidencies 
to  suits  to  set  aside  the  summary  decisions  of  the 
Civil  Courts. 

Positive  prescription  was  not  directly  recognized 
by  the  codes  of  Bengal  and  Madras,  but  it  was 
partially  recognized  by  Bombay  Regulation  V  of 
1827.  This  Regulation  again  made  lapse  of  time  a 
sufficient  defencCy  while  the  other  Regulations  prohi- 
bited the  Courts  from  hearing,  trying,  or  determining 
the  merits  of  any  suit  after  the  lapse  of  the  fixed 
period  of  time.  Verbal  acknowledgments  of  liability 
were  sufficient  to  give  a  fresh  start  in  all  cases  in 
the  Bengal  and  Madras  Presidencies,  but  a  written 
acknowledgment  was  necessary  under  Bombay  Regu- 
lation V  of  1827,  when  the  debt  was  founded  on 
a  writing.      Then,  again,  the  Madras  and  Bengal 
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LECTaM  Regulations  gave  the  Courts  a  sort  of  discretion 
—  to  extend  the  period  of  limitation  for  any  "  good 
and  sufficient  cause/'  which  precluded  the  plaintiff 
from  obtaining  redress  ;  so  that  even  depositing  a 
document  in  one  Court  was  in  one  case  held  to  be 
a  "  sufficient  cause  *'  for  not  enforcing  a  claim  under 
it  in  another  Court.'  But  the  Bombay  Regulation 
of  1827  distinctly  specified  minority  aixd  continued 
insanity  as  the  only  disabilities  recognized  by  it. 

The  Madras  Regulation,  and  Bombay  Regulation 
I  of  1800,  fixed  one  general  period  of  limitation,  viz.^ 
twelve  years,  for  all  sorts  of  suits,  and  the  Bengal 
Regulations  did  the  same  with  some  few  exceptions. 
Under  the  Bombay  Regulation  of  1827,  however, 
suits  for  damages  on  account  of  injury  to  the  person 
and  reputation,  and  for  the  recovery  of  the  privileges 
of  caste,  were  limited  to  one  year ;  and  suits  for 
debts  not  founded  upon  or  supported  by  writings, 
and  for  damages  other  than  those  above  specified, 
were  limited  to  six  years.  Suits  for  the  recovery  of 
immoveable  property  and  hereditary  offices  were 
barred  after  thirty  years,  and  all  other  suits  after 
twelve  years.  The  Bengal  Code,  as  well  as  the 
Bombay  Code,  extended  the  period  of  limitation  to 
sixty  years  in  cases  where  the  possession  of  immove- 
able property  had  been  acquired  by  frcmdvlent  means. 
The  former  Code  also  allowed  sixty  years  in  cases 
of  violence.  There  were  no  such  provisions  in  the 
Madras  Code. 

The  Madras  Regulation  and  the  later  Bombay  Regu- 
lation allowed  the  plaintiff  further  time  if  he  pre- 

'  See  Special  Reports  of  the  Indian  Law  Commissioners,  p.  7  (1841-3.) 
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ferred  his  claim  to  any  person  having  authority,  while  Lbcturi 
the  Bengal  Regulation  required  that  the  claim  should  — 1 
be  preferred  to  a  Court  of  competent  jurisdiction. 
Thus  the  Reorulation  law  of  limitation  of  each  Presi- 
dency  differed  from  that  which  obtained  in  the  other 
Presidencies,  the  difference  being  most  remarkable 
in  the  case  of  Bombay  Regulation  V  of  1827,  as 
compared  with  the  Regulations  in  the  other  two 
Presidencies. 

These  Regulations  did  not  apply  to  the  Non-Regu-  Non-Regu- 
lation  Provinces.  The  Punjab  Code  modified  Bengal  vincee. 
Regulation  III  of  1793,  Sec.  14,  and  reduced  the 
hmitation  of  actions  of  debt  or  contract,  excepting 
partnership  accounts,  from  twelve  to  six  years.  In 
Oude,  certain  circular  orders  of  the  Judicial  Com- 
missioner were  in  force  before  Act  XIV  of  1859  was 
extended  to  it  by  public  notification  by  the  Execu- 
tive Government.* 

The  rule  as  to  applications  for  the  execution  of  Execation 
decrees  was  not  expressed  in  the  Regulations,  but  the  ^ 
twelve  years'  limitation  was  adopted  in  Bengal  by 
analogy  to  the  general  law  for  the  trial  of  suits,*  and 


*  See  Saligram  v,  Mirsa  Ali  Beg,  10  Moore's  I.  A.,  114 ;  and  Shah 
Hnkhuo  LaU  t.  Nawab  Imtiaxdolla,  5  W.  R.,  P.  C,  18. 

*  See  Constractions  3,  136  and  1348,  and  the  case  of  Jnggannath 
Penhad  Sircar  decided  in  1818.  The  correctness  of  these  constructions 
and  of  the  ruling  in  Jaggannath  Pershad's  case  may  be  qaestioned,  bat 
they  were  upheld  on  arg^ument  on  the  principle  stare  decisis,  (See  the 
case  of  Sandee,  petitioner,  decided  by  a  Full  Bench  of  the  Calcutta 
Sadder  Court  on  the  21st  February  1852,  at  p.  67  of  the  Reports  of  that 
year.)  A  different  rule  appears  to  hare  obtained  in  the  other  Presidencies. 
By  a  circular  of  the  Bombay  Sudder  Court,  it  was  ruled  that  no  decree 
ehould  be  summarily  executed  after  the  expiration  of  one  year  from  its 
date  without  first  calling  upon  the  opposite  party  to  state  his  objections 
if  he  had  any  to  offer  ;  it  then  rested  with  the  Judge  to  admit  or  reject 


60  HISTORY   OF  LAW   OF  LIMITATION 

lecturr  such  applications  might,  under  slight  restrictions,  be 

— '    renewed  every  twelve  years.® 

IV.  The       The  three  Supreme  Courts  in  the  three  Presidency- 

Couru.      towns  adopted  the  English  law  of  limitation  as  con- 

ci6;      'tained  in  21  James  I,  c.   16,  and  4  Anne,  c.   16, 

c  16.°^     and  such  adoption  was  recognized  by   Her  Majesty's 

Privy  Council  in  The  East  India  Company  v.   Odit 

Churan  Paul  (5  Moore's  I.  A.,  43),  and  in  Rtcckma- 

bye  V.  LaUubhoy  Mottichand  (5  Moore's  I.  A.,  234). 

These  statutes  provided  that  actions  of  debt  grounded 

on  any  contract  without  specialty,  and  actions  for 

torts  (except  slander),  assault  and  imprisonment,  must 

be  brought  within  six  years,  and  actions  of  slander 

within  two  years  after  the  time  when  the  slander 

was  uttered.    The  Statute  of  James  I  further  required 

an  adverse  possession  of  twenty  years  to  bar  an 

action  of  ejectment. 

There  was  no  statutable  limitation  in  England 
with  respect  to  actions  founded  on  bonds  and  other 
specialties,  before  the  3  and  4  Will.  IV,  c.  42  ;  but, 
by  analogy  to  the  statute,  an  artificial  presumption 
of  payment  or  satisfaction  at  the  end  of  twenty  years 
was  applied  to  such  cases.^ 

Infancy,  unsoundness  of  mind,  coverture,  impri- 
sonment, and  absence  beyond  the  territories  at  the 
time  of  the  accrual  of  the  cause  of  action  were 
disabilities    which   entitled    the   plaintiff    to    claim 


those  objeotionB,  and  if  no  valid  objection  existed,  to  direct  the  execu- 
tion of  the  decree.  A  fresh  regular  suit  was  necessary  if  the  objections 
to  the  execution  were  admitted  by  the  Judge.  (See  the  Special  Reports 
of  the  Indian  Law  Commissioners,  184S,  p.  130.) 

*    Calcutta  S.  D.  Bep.,  1858,  pp.  184 1, 1580. 

'    Darby  and  Bosanquet,  p.  95  ;  Angell,  §  93! 
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exemption    from    the  operation  of  the  Statute  of  lkotubb 
James  !•     The  Statute  of  Anne  introduced  a  further     — 1 
exception  in  the  case  of  defendant's  absence  beyond 
the  territories,  at  the  time  when  the  cause  of  action 
arose. 

Acknowledgments  and  payments  made  by  the 
debtor  were  treated  by  the  Courts  (though  not 
recognized  by  the  statute)  as  giving  the  plaintiff  a 
fresh  start,  on  the  ground  that,  from  such  acts,  a 
promise  to  pay  might  be  implied.  The  acknowledg-  Act  xiv  uf 
ments  were  subsequently  required  to  be  in  writing  *®^' 
signed  by  the  debtor.  (See  Act  XIV  of  1840, 
extending  Lord  Tenterden's  Act,  9  Geo.  IV,  c.  14, 
to  India. ) 

The  3  and  4  WiU.  IV,  c.  27  (an  Act  for  the 
limitation  of  actions  and  suits  relating  to  real  pro- 
perty, and  for  simplifying  the  remedies  for  trjdng 
the  rights  thereto),  the  3  and  4  Will.  IV,  c,  42, 
providing  limitations  for  actions  on  specialties,  and 
2  and  3  Will.  IV,  c.  71,  relating  to  the  acquisition  of 
easements  and  profits  by  prescription,  were  never 
extended  to  India,  and  the  Supreme  Courts  did  ncrt 
administer  these  laws  in  the  Presidency-towns. 

It  was  held  in  some  cases  of  contract  between 
Hindus  that,  under  21  Greo.  Ill,  c.  70,  s.  17,  the 
Hindu  law  of  limitation,  if  any,  and  not  the  Statute 
of  James  I,  was  applicable  in  the  Supreme  Courts.* 
It  was,  however,  subsequently  determined  by  the 
Calcutta  Supreme  Court,  that  the  English  law  of 
limitation  as  a  part  of  the  lex  fori^  was  applicable  to  all 

*  Krisno  Chftnd  Seal  v.  Ramdhone  Nandan,  1834,  Morton's  Reports, 
p.  345,  and  other  oases  in  the  same  Reports. 
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Lkctdbe  classes  of  suitors  in  that  Court,  and  that  the  Statute 
— '  of  George  III  had  reference  only  to  the  substantive 
Hindu  law  of  contracts.*  This  question,  which  had 
been  determined  in  the  same  way  by  the  Supreme 
Court  of  Bombay,  was,  in  1852,  conclusively  settled 
by  the  Privy  Council  in  the  case  of  Ruckmabye  v. 
Matdchand  (5  Moore's  I.  A.,  234). 

Execution       In  the  Plea  Side  of  the  Supreme  Courts,  writs  of 

of  decrees.  ,  •       -i         i  i  •  i  • 

execution  were  required  to  be  sued  out  withm  a  year 
and  a  day  after  the  judgment  was  entered.  But, 
after  the  year  and  day,  the  claimant  was  allowed  to 
issue  a  scire  facias  calling  on  the  defendant  to  shew 
cause  why  execution  should  not  issue.  The  proceed- 
ing was  in  the  nature  of  a  new  action  to  give  effect 
to  the  old.  An  award  of  execution  in  pursuance  of 
the  scire  facias  revived  the  judgment.^^ 
The  law         Xhe  law  of  limitation  of  the  Mofussil  Courts  in 

of  tho 

Supreme    eoch  Prcsidencv  differed  from  the  English  law  of 

Courts  ... 

compared   limitation  which  governed  the  Supreme  Courts,  not 
of  the       only  in  the  periods  of  limitation,  but  in  the  excep- 

Courts.' 


*  Beer  Chand  Poddar  v.  Romaoath  Tagore,  Taylor  and  Bell,  p.  2.11. 

^  See  Asutoah  Dutt  v,  Dorga  Charan  Chatterjee,  I.  L.  R.,  6  Galo.,  504  ; 
(8.  0.)  8  0.  L.  R.,  23.  Siaoe  the  Oommon  Iaw  Procedure  Act  of  1852 
(15  and  16  Viot.,  c.  76),  the  period  of  a  year  and  a  day  U  in  England 
extended  to  six  years,  and  a  writ  of  revivor  is  issued  in  lieu  of  a  icire 
facias.  During  the  lives  of  the  parties  to  a  judgment,  execution  may 
now  issue  as  of  course  at  any  time  within  six  years  from  the  recovery 
of  the  judgment.  After  that  period,  or  after  a  change  by  death  or 
otherwise,  before  execution  can  issue  upon  it,  it  must  be  revived  by 
nrity  or  with  leave  of  the  Court  or  a  Judge,  by  twfgettion,  (Broom  and 
Hadley*s  Oommentaries,  Vol.  Ill,  and  Stephen's  Commentaries,  Vol.  III.) 

An  equity  suit  in  the  Supreme  Court  was  revived  by  a  bill  of  revivor, 
and  latterly  by  the  simpler  method  of  a  sufi^restion  introduced  by  Act 
YI  of  1854,  sec.  81.  (Attermony  Dasee  v.  Hurrydass  Dutt,  9  C.  L.  R., 
567.) 
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(ions  to  the  application  of  those  periods  ;  and  also  in  Lbctitbb 
the  principle  on  which  those  exceptions,  where  they     — 1 
were  the  same,  were  allowed/ 

Previous  ineflFectual   proceedings  for  the  matters 
in  dispute,  in  the  Mofussil  of  all  the  three  Presi- 
dencies, and  fraud  in  the  acquisition  of  possession  in 
that  of  Bengal  and   Bombay,   were   recognized   as 
exceptions  to  the  ordinary  rule  of  limitation ;  but 
such  exceptions  found  no  place  in  the  statutes  which 
were  administered  in  the  Presidency-towns  ;  while 
the  disability  of  coverture  and  the  exception  in  the 
case  of  defendants  absence   in  a  foreign  country,* 
admitted  by.  the  English  law,  had  no  place  in  the 
Indian  Regulations.     Again,  the  principle  on  which 
the  English  law  had  been  framed,  viz.^  that  when  the 
statute  commenced  to  run  it  did  not  cease  to  run,  was 
unknown  to  the  Regulations.^     If  the  person  entitled 
to  seek  redress,  or  the  person  under  whom  he  claimed, 
was  precluded  by  any  disability  from  obtaining  redress, 
during  any  part  of  the  period  of  limitation,  whether 
at  its  conmaencement  or  otherwise,  the  operation  of  the 
rule  under  the  Regulation  was  suspended^  and  the  time 
during  which  such  disability  lasted  was  excluded  in 
computing  the  period  of  limitation.' 
The  anomaly  of  having  one  code  of  laws  for  the 


'  See  Sir  James  Colvile*s  Speech  in  the  Legislative  Coancil,  7th  July, 
1855. 

*  Plaintiflrs  absence  in  a  foreign  country  at  the  time  when  the  oau»e 
of  action  arose  was  considered  a  ^*  good  and  sufficient  cause  "  within  the 
meaning  of  the  Bengal  Regulations,  but  the  defendant's  absence  was  not 
per  te  a  **  good  and  sufficient  cause."  (See  Macpherson's  CiyU  Procedure, 
Appendix  ;  and  Ishan  Ghand  v,  Partab,  6  W.  E.,  31,  P.  0.) 

'  Troup  V.  B.  I.  Company,  7  Moore*8  I.  A.,  101 ;  4  W.  R.,  P.  C,  121. 
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lbctubb  Courts  established  by  royal  charter,  and  three  other 
— 1     codes  for  the  Mofussil  Courts   in  the  three  Presi- 

Liraiution  dencics,  attracted  the  notice  of  the  Legislature  about 

185^  "forty  years  ago.  In  1841,  a  Draft  Act  was  pre- 
pared with  the  double  object  of  amending  the  law  of 
limitation  existing  in  the  Courts  of  the  East  India 
Company,  and  of  extending  to  the  Crown  Courts 
in  India  the  amendments  introduced  into  the  Eng- 
lish law  of  limitation  by  the  statutes  passed  in  the 
reign  of  William  IV,  and  by  1  Vict.,  c.  28.  Subse- 
quently, in  1842,  the  Indian  Law  Commissioners, 
with  the  concurrence  of  a  majority  of  the  then  Judges 
of  the  Supreme  Courts,  proposed  to  substitute,  for  the 
Draft  Act  of  1841,  a  uniform  law  for  the  acquirement 
and  extinction  of  rights  by  prescription  and  for  the 
limitation  of  suits,  and  they  drafted  a  Bill  for  the 
purpose.  But  nothing  further  was  done  in  the  matter 
until  1855,  when  Sir  J.  Colvile  moved  the  first  reading 
of  the  Commissioners'  Bill  as  slightly  amended  by 
himself*  In  1859,  the  provisions  relating  to  prescrip- 
tion were  expunged  from  the  Bill,  and  it  was  passed  as 

Act  XIV of  Act  XIV  of  1859.  This  Act  provided  one  uniform 
law  of  limitation  for  all  the  Courts  in  British  India,* 
except  as  to  proceedings  for  the  execution  of  decrees 
of  the  Supreme  Courts,  certain  suits  by  mortgagees  in 
those  Courts,  and  suits  for  public  claims  under  Bengal 
Regulation  II  of  1805.  The  Act  shortened  the 
periods^  of  limitation  allowed  by  the  Regulations  and 


*  See  note  1 ,  ante^  p.  63. 

*  Kristo  Kinkor  Ghosh  v.  Baroda  Kanta  Sing,  17  W.  B.,  292,  P.  0. 

*  The  general  periods  adopted  were  twelve  years  for  saiUi  relatingr  to 
immoyeable  property,  specialties  governed  by  English  law,  and  legacies : 
and  six  years  for  other  personal  demands.    The  shorter  period  of  three 
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the  Statute  of  James  I ;  laid  down  rules  applicable  Lectubb 
to  the  execution  of  decrees  ;  specified  the  grounds  of  — 1 
exception^  to  the  operation  of  the  ordinary  rule  of 
limitation;  and  rendered  verbal  acknowledgments  of 
liability,  or  payments  by  the  debtor,  ineffectual  to  keep 
alive  or  revive  the  debt.  The  principle  of  English  law 
that  a  "  legal  disability  "  to  be  effectual  as  an  exception, 
must  exist  at  the  time  when  the  cause  of  action 
accrued,  was  for  the  first  time  adopted  by  this  Act. 
The  Act  further  provided  a  limitation  to  suits  for 
recovery  of  property  against  a  mortgagee,  pawnee,  or 
depositary. 

Sir  James  Colvile  proposed  to  enact  specific  rules 
for  the  acquisition  and  extinction  of  rights  by  pres- 
criptiorij  but  the  Act  of  1859  provided  for  the  limita- 
tian  of  suits  only,  and  as  such  left  untouched  the  rule 
of  prescription  contained  in  Regulation  V  of  1827  of 
the  Bombay  Code.^ 


6 


years  was  applied  to  suits  for  money  lent,  for  breaches  of  ttnregistered 
contracts,  for  rents,  for  hire  and  for  the  recovery  of  property  comprised 
in  certain  possessory  awards.  Under  the  limitation  of  one  year  were 
brought  suits  for  pre-emption,  for  penalties,  for  damages  not  affecting 
immoTeable  property,  for  wages,  and  for  setting  aside  public  sales  and 
eunmary  orders, 

'  The  following  were  the  grounds  of  exception :  1.  Legal  disability 
of  the  plaintiff,  including  coverture  in  oases  governed  by  English  law, 
minority,  idiocy,  and  lunacy.  2.  Ineffectual  proceedings  bond  fide  taken 
by  the  plaintiff  in  a  Court  without  jurisdiction,  3.  Defendant's  absence 
from  British  India.  4.  Written  acknowledgments  of  liability  to  pay  a 
debt  or  legacy,  signed  by  the  defendant.  5.  Concealed  fraud  of  the 
defendant,  whether  the  subject  of  the  suit  was  immoveable  property  or 
Mt.  Besides  these  grounds,  which  gave  the  plaintiff  an  ewtension  of  time, 
the  Act  mentioned  another  which  gave  him  an  unlimited  time,  viz,,  the 
relation  of  trustee  and  cestui  qui  trust.  Sees.  11,  14,  13,  4,  9  and  2  of 
Act  XIV. 

*  Maharana  Fnttebsangji  r.  Dessai  Kullianrai,  21  W.  R.,  178,  P.  C; 
L.  I^n  1  I.  A.,  34.    That  part  of  Bombay  Regulation  V  of  1827  which 

£ 
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Lbotubb  Act  XIV  of  1859  is  couched  in  language  much 
— -    more  precise  than  the  loose  phraseology  of  the  earlier 

Regulations,  but  the  Judicial  Committee  of  the  Privy 

Council  did  not  hesitate  to  characterize  it  as  an 
Act IX of  "  inartificially  drawn  statute/'*  and  the  later  Act  of 

1871   (Act  IX)  as  a  "  more  carefully  drawn  statute  " 

of  limitation/^ 


referred  to  prescription  was  repealed  by  Act  IX  of  1871.  Before  this 
repeal  the  state  of  the  law  in  the  Bombay  Presidency  was  this : — A 
person  who,  without  title,  had  been  in  adverse  possession  of  any  immove- 
able property  for  twelve  years,  oonld,  nnder  cl.  12.  Sec.  1  of  Act  XIV  of 
1859,  resist  any  snit  brought  to  recover  it  from  him.  but  no  such  posses- 
sion short  of  thirty  years  could  create  a  title  in  his  favor  under  Reg.  V 
of  1 827.  The  proprietor's  title,  therefore,  did  not  become  extinguished 
by  twelve  years'  adverse  possession  of  another,  though  his  right  of  suit 
against  that  other  became  barred  by  Act  XIV  of  1859.  Accordingly,  if 
such  person  happened  to  lose  his  possession,  and  the  proprietor  to  regain 
it,  the  former,  unless  he  sued  within  six  months  under  Sec.  15  of  that 
Act  (=>  Sec.  9,  Act  I  of  1877),  most  fail  in  any  suit  to  eject  the  latter, 
having  no  title  to  stand  upon.  If  the  Regulation  had  not  fixed  a  longer 
period  of  prescription,  the  original  title  would  have  been  practically 
extingruished  by  Act  XIV,  and  could  not  have  been  revived,  by  a  re-entry 
after  twelve  years,  upon  the  doctrine  of  remitter.*  See  Rambhat  r.  The 
Collector  of  Puna,  I.  L.  R.,  1  Bom..  592.  598,  599.  This  doctrine  of 
remitter  is  inapplicable  to  a  right  which  is  wholly  remediless,  t>.,  for 
which  even  a  droitural  real  action  does  not  lie.  And  the  doctrine  is 
necessarily  inapplicable  where  the  right  itself  is  extinguHhrd.  (Sibohun- 
der  V.  Sibkissen,  1  Boulnois,  70;  Brindabun  v.  Tarachand,  20  W.  R.,  114, 
Brassington  v,  Llewellyn,  27  L.  J.  Exch.,  297.)  In  England,  before  the 
abolition  of  real  actions  in  general,  a  droitural  action  was  maintainable 
even  after  a  possessory  action  of  ejectment  had  been  barred  by  the 
Statute  of  James  I.  In  Bengal,  no  such  action  was  maintainable  after 
the  twelve  years,  and  the  right  was  wholly  remediless.  The  doctrine  of 
remitter  therefore  had  no  application. 

*  The  Delhi  and  Iiondon  Bank  v.  Orchard,  I.  L.  R.,  3  Calo.,  47,  P.  0. 

^  Maharana  Futtehsangji  v.  Dessai  Kullianrai,  21  W.  R.,  178,  P.  0. 

Sir  James  Colvile,  who  introduced  the  orig^inal  bill,  and  Sir  Barnes 
Peacock,  at  whose  instance  several  amendments  were  made  before  the 
bill  was  passed  into  law  (Act  XIV  of  1859),  were  both  parties  to  the  judg- 
ments in  the  cases  mentioned  above. 


III. 
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Act  XIV  of  1859  had  not  been  in  force  for  ten  years  Lecturb 
when  Act  IX  of  1871  was  passed  with  the  object  (i) 
of  introducing   amendments^   mainly   suggested  by 


*  The  following'  are  some  of  the  amendments  referred  to  above : 

1.  The  Coorte  are  required  to  give  effect  to  the  law  whether  the 
defence  of  limitation  be  pleaded  or  not.  ((Jnder  Act  XIV  of  1859,  the 
rulingB  on  this  point  were  by  no  means  uniform.) — Seo.  4,  Act  IX  of  1871. 

2.  An  extension  of  time  is  allowed  when  the  period  of  limitation 
expires  on  a  day  when  the  Court  is  closed.  (Under  Act  XIV,  such  exten- 
sion was  not  allowable.  Bajkristo  Boy  v.  Denobondhu  Surma,  3  W.  R., 
8. 0.  0.  Ref .,  p.  5.)— Seo.  5.  a. 

3.  Special  laws  of  limitation  are  expressly  saved  from  the  operation 
of  this  general  Act.  (This  is  in  accordance  with  the  rulings  on  the 
sabject.)— Sec.  6,  Act  IX. 

4.  Express  provision  is  made  for  oo-existing  or  double  disabilities.  Any 
mention  of  the  disability  arising  from  coverture  is  designedly  omitted. — 
Sec  7,  Act  IX. 

fi.  It  is  expressly  declared  that,  in  suits  on  foreign  contracts,  the  Ux 
f»ri  shall  be  preferred  to  the  limitation  law  of  the  oountry  where  the 
contract  was  entered  into.— Sec.  12. 

6.  In  computing  the  period  of  limitation,  the  day  on  which  the  right 
to  sue  accrued  is,  in  every  case,  to  be  excluded.  (Under  the  old  law, 
the  decisions  on  this  subject  were  not  uniform.)— Sec.  13. 

7.  The  time  during  which  the  commencement  of  a  suit  has  been  stayed 
by  injunction  is  to  be  excluded.  (This  rule  is  borrowed  from  Sec.  589 
of  the  New  York  Code.)— Seo.  16, 

8.  The  rule  of  English  law,  that  a  right  to  sue  oannot  accrue  unless 
there  is  at  the  time  a  person  in  existence  capable  of  suing,  as  also  a 
person  in  existenoe  capable  of  being  sued,  is  adopted,  except  in  respect 
of  suits  for  the  possession  of  land  or  of  an  hereditary  office.— Seo.  18. 

9.  Amendments  of  the  law  relating  to  acknowledgments  and  pay- 
Bwnts  (referred  to  in  the  text)  are  introduced  by  Sees.  20  and  21, 
Acknowledgments  must  now  be  made  btfore  the  expiry  of  the  period  of 
limitation.  The  rule  of  Bnglish  law,  that  the  terms  of  a  lost  written 
acknowledgment  may  be  proved  by  parol  evidence,  has  not  been  adopted. 

10.  The  effect  of  substituting  or  adding  a  new  plaintiff  or  defendant 
(is  ruled  in  Kiasen  Lall  r.  Chunder  Ck>omar.  W.  R.,  1864,  p.  152 ;  Raj- 
kinoree  Dasi  v,  Buddun  Chunder,  6  W.  R.,  298  ;  and  Srikissen  v.  Ram- 
kristo,  10  W.  R.,  317)  is  declared.— Seo.  22. 

11.  The  English-law  rule  of  computing  time  where  there  are  suooes* 
UTS  breaches  of  contract,  a  continuing  breach  or  a  continuing  nusance, 
is  •dopted.—Seos.  23  and  24. 

12.  The  rule  laid  down  by  the  House  of  Lords  in  Bonomi  r.  Backhouse 
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Lectubb  the  decisions  of  the  Courts  upon  the  Act  of  1859, 
— '  and  (ii)  of  facilitating  the  application  of  the  law  by 
a  schedule,  of  the  different  sorts  *  of  suits  and  of  cer- 
tain applications,  of  their  respective  periods  of  limita- 
tion, and  of  the  exact  points  of  time  from  which 
such  periods  were  to  run.  The  expression  '  so  many 
years  from  the  time  the  cause  of  action  arose '  in  Act  XIV 
of  1859,  Sec.  1,  clauses  2,  8,  11,  12  &  16,  was  too 
vague,  at  least  for  the  lay  public,  and  Act  IX  of  1871 
attempted  to  remove  this  vagueness  as  much  as 
possible.' 

No  doubt,  in  many,  probably  in  most,  instances, 

(9  H.  L.,  503)  as  to  snits  for  compensation  for  an  act  which  becomes 
actionable  in  case  it  canses  damage,  is  declared  by  Sec.  25. 

13.  The  decisions  of  the  Bombay  High  Court,  that  periods  of  payment 
mentioned  in  instruments  bearing  a  native  date  should  be  reckoned 
according  to  the  native  calendar,  are  disapproved,  and  it  is  laid  down  that 
all  instruments  shall  be  deemed  to  be  made  with  reference  to  tiie  English 
calendar. — Sec.  26. 

14.  A  rule  for  the  acquisition  of  easements  by  positivd  prescription 
(referred  to  in  the  text)  is  introduced  by  Sees.  27  and  28. 

15.  An  express  rule  of  extinctive  prescription  (referred  to  in  the 
text)  is  applied  to  lands  and  hereditary  offices. — Sec.  29. 

16.  An  application  to  execute  a  decree  within  the  limited  time  keeps 
alive  the  decree,  whether  the  application  be  made  bond  fide  or  not,  and  a 
new  period  is  allowed  from  the  date  of  the  application  or  the  issue  of  a 
notice  on  the  judgment-debtor,  but  not  from  the  time  when  a  previous 
bond  fide  proceeding  terminates.    No.  167,  Scbed.  ii.  Act  IX. 

17.  Longer  time  is  allowed  for  the  execution  of  a  decree  or  order  of 
which  a  certified  copy  has  been  registered.    No.  168.  Sohed.  ii.  Act  IX 

'  But,  as  observed  by  Sir  Richard  Garth,  in  several  unreported  cases, 
fiuits  or  actions  were  indiridualised^  rather  than  cla»»iJUd. 

In  specially  mentioning  a  number  of  suits  which  were  covered  by  the 
^m^aZ  clause  of  Act  XIY  (<7ix.,  cl.  16  of  sec.  1),  Act  IX  shortened  their 
periods  of  limitation  from  six  to  three  /ears.  Suits  based  on  quati 
contractSf  suits  for  metne profits^  and  suits  for  contributions  are  instances 
of  this. 

•  Even  the  term  **  cause  of  action  **  was  not  used.  The  words  "  right 
to  sue  "  were  substituted  for  it.  The  term  now  occurs  in  Sees.  14  and  24 
of  Act  XV. 
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the  point  adopted  as  the  starting  point,  was  in  fact  lbctueb 
coincident  with  the  accruing  of  the  cause  of  action,     — - 
but  it  was  not  necessarily  so.* 

The  Act  also  repealed  and  re-enacted  the  limitation 
clauses  of  several  special  laws,  and  introduced  new 
modes  of  interrupting  the  operation  of  the  rule  of 
limitation,  such  as  acknowledgments  signed  by  the 
debtor's  agenij  part-payments,  and  payment  of  interest 
by  the  debtor  or  his  agent.  To  suits  by  Grovemment 
it  made  the  sixty  years'  limitation  applicable  in  all 
the  Courts  and  in  all  the  Presidencies. 

In  analogy  to  Sec.  34  of  the  English  Statute  3  &  4  Extinctive 
Will.  IV,  c.  27,   Act  IX  further  provided  for  the  Iwe  ^r^^ 
extinguishment  of  right  to  larid  by  lapse  of  time  ;  and  ^nMy 
m  analogy  to  2  &  3  Will.  IV,  c.  71,  it   expressly  ''^''^^"'^ 
provided  for  the  acquisition  of  easements  by  pres- 
cription.* 


*  GobindloU  Seal  v.  Debendro  Nath  MoUiok,  5  0.  L.  R.,  527,  531 ; 
I.  L.  R.,  6  Calc,  679 

*  Before  Act  IX  of  1871  came  into  operation,  (presoriptiye)  ease- 
nents  ooold  be  acquired  in  the  Presidency-towns,  by  twenty  years*  nnin- 
termpted  user  in  accordance  with  the  English  law,  which  prevailed 
before  the  passing  of  the  2  and  3  Will.  IV,  c.  71.  (Elliott  v,  Bhoobun, 
19  W.  R.,  P.  C,  194  ;  Pranjiyandas  v,  Mayaram,  1  Bom.,  148 ;  Narrotnm 
t,  GftnapatraT,  8  Bomb.,  O.  C.  J.,  69.)  In  the  mofHsHl  of  the  Bombay 
Presidency,  enjoyment  for  a  period  of  more  than  thirty  years  was  required 
under  Reg.  V.  of  1827,  Sec.  1,  ol.  1.  (Ram  Bhanv.  Bhai  Babushet,  2  Bom., 
S33 ;  Anaji  v,  Momshet,  2  Bom.,  334.)  In  the  Bengal  Presidency,  the 
weight  of  authority  was  in  favor  of  the  position  that,  by  analogy  to  the 
law  of  limitation,  an  enjoyment  for  at  least  twelve  years  was  necessary. 
(Ameer  AU  v.  Joyprokash,  9  W.  R.,  91  ;  Mohima  v,  Chundi,  10  W.  R, 
452 ;  Kartik  Sarkar  v.  Kartik  Day,  11  W.  R.,  522.)  In  the  Madras  Presi- 
^ncy,  a  similar  opinion  was  expressed  by  Scotland,  C.  J.,  in  Ponnusami 
V.  The  Collector,  5  Mad.,  6 ;  but  Justice  Innes,  in  the  same  case,  thought, 
that  there  being  no  common  law  on  the  subject,  user  for  a  period  shorter 
than  twelve  years,  accompanied  by  circumstances  indicative  of  a  grant, 
mi^ht  be  sufficient  (Subramaniya  o.  Ramohandra.  I  L.  R.,  1  Mad.,  33o.> 
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Lecturb  Sir  James  F.  Stephen,  in  1870-71,  proposed  to  go 
— 1  further  tlian  the  English  law,  and  to  lay  down  a 
positive  rule  of  prescription  in  respect  of  corporeal 
property;  and  although  he  did  not  succeed  in  carry- 
ing out  his  proposal  to  its  full  extent,  he  was  able  to 
obtain,  for  the  first  time,  some  recognition  of  the 
doctrine  of  prescription  by  the  Legislative  Council  of 
India, — viz.^  the  doctrine  of  extinctive  prescription  as 
to  land,  and  of  positive  prescription  as  to  easements. 

Act  XV  of  Act  IX  of  1871  was  shortly  afterwards  replaced 
by  Act  XV  of  1877,  which  is  the  present  law  on  the 
subject.  This  Act  has  extended  the  principle  of 
extinctive  prescription  to  moveable  property,  and  the 
principle  of  positive  or  acquisitive  prescription  to 
profits  a  prendre.  It  further  provides  for  various 
applications  mentioned  in  the  new  Code  of  Civil 
Procedure  (Act  X  of  1877,  now  replaced  by  the  Act 
of  1882),  and  the  schedule  of  applications  in  Act  XV 
is  accordingly  more  extensive  than  the  corresponding 
portion  of  the  Act  of  1871.  In  other  respects  too 
Act  XV  is  more  elaborate  than  Act  IX,  and  the 
former  is  in  fact  an  improved  edition  of  the  latter. 
The  following  are  some  of  the  other  additions  and 
alterations  introduced  by  Act  XV  : — 

An  express  declaration  that  neither  Act  XV  nor  Act 
IX  shall  be  deemed  to  afieet  any  title  acquired,  or  to 
revive  any  right  to  sue  barred,  under  the  latter  Act  or 
under  Act  XIV  of  1859.— Sec.  2. 

Successive  or  supervenient  disabilities,  as  well  as  the 
disability  of  legal  representatives,  have  been  provided  for. 
— Sec.  7. 

The  exceptions  on  account  of  legal  disability,  ineffec- 
tual but  bond  fide  proceedings  in  a  Court  without  jurisdic- 
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tion,  concealed  fraud,  written  acknowledgments,  and  the  Lectube 

non-existence  of  a  person  capable  of  suii^  or  of  being  sued,     1 

as  well  as  the  provision  as  to  excluding  from  computation 
the  day  on  which  the  right  to  sue  accrues,  have  been 
extended  to  applications, — Sees.  7, 14, 18, 19, 17,  and  12. 

The  Act  has  been  applied  to  appeak  from,  and  appli- 
cations to  review,  decrees  and  orders  of  the  High  Courts 
in  the  exercise  of  their  original  jurisdiction. — Nos.  151  and 
162,  sched.  ii.  (These  were  formerly  regulated  by  rules  made 
under  the  Charter  of  1865.) 

Suits  to  enforce  rights  of  pre-emption  have  been 
excluded  from  the  operation  of  the  exceptions  as  to  legal 
disabilities,  and  the  non-existence  of  a  legal  representative 
capable  of  suiug  or  of  being  sued. — Sees.  7  and  17. 

A  purchaser  for  valuable  consideration  from  an  ex- 
press trustee,  whether  he  had  or  had  not  notice  of  the 
trust  at  the  time  of  the  purchase,  is  protected  by  twelve 
years*  possession. — Sec.  10. 

The  time  of  a  defendant's  absence  from  British  Iiv- 
dia  is  excluded  in  computing  the  period  of  limitation, 
whether  a  summons  could  or  could  not  he  served  upon  him 
during  such  absence. — Sec  13. 

A  written  acknowledgment  in  respect  of  any  matter 
rf  right  gives  a  fresh  starting  point.  (Under  Acts  XIV  of 
1859  and  IX  of  1871,  acknowledgments  were  effectual  in 
respect  of  debts  and  legacies  onlj*^). — Sec.  19. 

The  effect  of  a  part  -  payment  has  been  extended  to 
all  debts,  whether  arising  out  of  a  contra^  in  writing  or 
not.  The  pajrment  must  appear  in  the  handwriting  of  the 
debtor,  but  it  is  no  longer  necessary  that  the  payment 
should  be  endorsed  on  the  instrument  or  on  his  own  books 
or  on  the  books  of  the  creditor. — Sec.  20. 

The  cause  of  action,  or    rather    the    right   to  sue,  is 
renewed  de  die  in  diem  not  only  in  the  case  of  a  continu- 
ing breach  of  contract  and  a  continuing  nusance,  but  also 
in  the  case  of  other  continuing  wrongs  or  torts. — Sec.  23. 
In  the  case  of  suits  for  money  lent  under  an  agree- 
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Lecture  ment  that  it  should  be  payable  on  deiuaDd,  time  runs  from 

1     the  date  of  the  transaction,  instead  of  from  the  date  of  the 

demand,  as  prescribed  by  Act  IX. — ^Noa  59  and  73,  sched.  ii. 

The  rules  as  to  the  estate  of  Hindu  widows,  and 
Hindu  managers  of  joint  estates,  contained  in  Nos.  107, 
124,  and  142  of  schedule  ii.  Act  IX  of  1871,  are  extended 
to  Mahomedans  where  they  have  adopted  the  Hindu  law 
of  property. — Nos.  107, 125  and  141,  sched.  ii. 

Several  classes  of  suits  not  specified  in  Act  IX  of  1871 
have  been  expressly  provided  for,  such  as  suits  to  set  aside 
an  order  releasing  or  refusing  to  release  property  attached 
in  execution  (No.  11),  suits  to  restrain  waste  (No.  41),  suits 
to  compel  a  legatee  to  refund  (No.  43),  suits  by  wards  to 
set  aside  sales  by  their  guardians  (No.  44),  suits  by  a 
Hindu  for  a  declaration  of  his  right  to  maintenance 
(No.  129),  and  suits  by  mortgagees  for  foreclosure  or  sale 
(No.  147).  The  Act  has  re-enacted  the  express  provision 
of  Sec.  21,  Act  VI  of  1874,  as  to  the  execution  of  orders  of 
Her  Majesty  in  Council  (No.  180),  and  has  added  a  general 
clause  to  cover  applications  not  otherwise  provided  for 
(No.  178). 

Certain  numbers  of  schedule  ii.  Act  IX,  have  been 
omitted  as  useless,  such  as  Nos.  33,  73  and  79  of  Act  IX- 
No.  126  of  Act  IX  has  been  rescinded,  because  a  suit 
"by  a  Hindu  governed  by  the  law  of  the  Dayabhaga 
to  set  aside  his  father's  alienation  of  ancestral  property " 
does  not  lie  at  all.  No.  146,  relating  to  suits  for  declara- 
tion of  rights  to  easements,  has  also  been  left  out.  The 
distinction  between  applications  for  the  execution  of  sum- 
mary decisions,  and  of  decrees  or  orders  passed  in  Regular 
suits  or  appeab,  hae  been  abrogated,  and  No.  166  of 
Act  IX  has  been  omitted. 

The  periods  of  limitation  have,  in  some  cases,  been 
lengthened,  as  in  suits  for  infringing  an  exclusive  privi- 
lege (No.  11  of  Act  IX,  and  No.  40  of  Act  XV),  for  taking 
or  wrongfully  detaining  moveable  property  (Nos.  26  and 
34  of  Act  IX,  and  No.  48  of  Act  XY),  for  obstructing 
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a  way  or  watercourse,  and  for  diverting  a  watercourse  Lectubb 
(Nos.  31  and  32  of  Act  IX,  and  Nos.  37  and  38  of  Act  XV).  i!i 
The  limitation  periods  have  been  shortened  in  a  few 
cases,  as  in  suits  for  establishing  or  setting  aside  an  adop- 
tion (No.  129  of  Act  IX,  and  Noi.  118  and  119  of  Act  XV), 
and  suits  instituted  by  mortgagees  in  the  Original  Side  of 
the  High  Court  for  possession  of  mortgaged  immoveable 
property  (No.  149  of  Act  IX,  and  No.  146  Act  XV). 
The  starting  point  of  limitation  has  also  been  altered  in 
some  cases,  as  in  suits  to  enforce  a  right  of  pre-emption 
(No.  10,  shed,  ii.  Acts  IX  and  XV) ;  suits  referred  to  in 
Nos.  32,  48,  90,  91,  92,  114,  118  and  127  of  Act  XV,  in 
which  the  plaintiff's  knowledge  of  certain  facts  is  now 
made  an  ingredient  of  his  cause  of  action ;  suits  for  money 
payable  on  demand,  Nos.  59  and  73  of  Act  XV ;  suits  for 
redemption.  No.  148 ;  and  suits  in  the  Mofussil  by  moi*t- 
gagees  for  possession  of  mortgaged  immoveable  property 
(No.  135  of  Acts  IX  and  XV).  Besides,  any  step  in  aid 
of  execution  of  a  decree  or  order  gives  the  decreeholder 
a  fresh  start— No.  179  (d.  4),  Act  XV. 

Act  XV  of  1877  has  itself  been  slightly  amended 
by  Sec.  108,  Act  XII  of  1879,  Act  VIII  of  1880,  and 
Sec.  156  of  Act  V  of  1881. 


LECTURE  IV. 


THE  PLEAS  OF  LACHES,  ACQUrESCENCE,  AND  LIMITATION. 

Tlie  doctrine  of  lachtt  in  equity — The  extent  to  whicb  it  is  still  applicable  — 
Lachet  distinguished  from  acquiescence  —  Laches  and  acquiescence  distin- 
guished from  limitation  and  prescription  —  The  effect  of  lachtt  in  Brittab 
India —  Holloway,  Turner,  and  West,  JJ.,  on  the  doctrine  of  /acAe#— Decla- 
ratory suits  —  Suits  for  specific  performance  and  for  injunction -^  Suits  for 
redemption  and  mesne  profits — Lord  Chelmsford  on  lachet  and  acquies- 
cence —  Lord  Eldon  on  acquiescence  —  Act  XIV  of  1869  —  Act  I  of  1877  -^ 
Conditions  necessary  to  acquiescence  —  The  morality  of  the  plea  of  laeket 
and  acquiescence  —  Th<»  morality  of  the  plea  of  limitation  —  The  plea  of 
limitation,  whether  it  must  be  set  up  by  the  defendant  —  Under  tbe  English 
law  —  Under  the  Kegulations  of  Benf^al  and  Madras  —  Under  Acta  XIY  and 
VIII  of  1859  —  Exception  to  the  general  rule  —  Under  Acta  IX  of  1871  and 
XV  of  1877  —  The  effect  of  a  previous  final  decision  —  The  plea  of  limitation 
in  Courts  of  first  appeal  and  of  second  appeal  —  Prescription  need  not  be 
pleaded  —  Limitation  may  be  pleaded  even  where  the  right  is  denied  — 
Limitation  against  a  joint  cause  of  action  —  Limitation  as  against  a  defendant 
—  Where  the  defendant  pleads  a  set-off  —  Where  the  defendant  is  boond 
by  a  summary  order  —  Prescription  may  be  pleaded  against  a  defendant 
as  well  as  against  a  plaintiff  —  Promise  not  to  plead  limitation. 

The  doc-        ANOTHER   doctrine,    namely,   that  of  laches  and 
hichet  in     acquiescence,  which  is  similar  in  its  operation  to  the 
*^"'^^*      doctrine  of  limitation  and  prescription,  requires  some 
notice  here. 

Courts  of  Equity  in  England  have  always,  on 
general  principles  of  their  own,  discountenanced  the 
laches  and  neglect  of  suitors,  and  refused  relief  unless 
sued  for  within  a  reasonable  time  and  with  reason- 
able diligence.*     They  did  so,  even  before  the  21st 

*  **A  Court  of  Equity/*  said  Lord  Camden,  '*  by  its  own  proper  author- 
ity,  always  maintained  a  limitation  whiob  prevented  ite  being  caUed  into 
activity,  unless  at  the  requisition  ot  conscience,  good  faith,  and  reason- 
able diligence.**    See  Brown  on  Limitation,  p.  514. 
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James  I,  cap.  16,  provided  for  the  limitation  of  Lectturb 
actions  at  law.  After  the  passing  of  that  statute,  .1^ 
equity  has,  except  in  cases  of  fraud,  adopted  its  pro- 
visions so  far  as  analogy  makes  them  applicable  to 
suits  in  equity.  And  since  1834,  some  suits,  viz. 
suits  to  recover  land  or  rent,  are  directly  governed  by 
the  express  provisions  of  3  &  4  Will.  IV,  cap.  27. 
Where  the  matter,  however,  is  of  a  purely  equitable  The  extent 
nature  to  which  the  statutes  do  not  apply  even  by  i,  Itxnt^^ 
analogy,  Courts  of  Equity  still  apply  the  doctrine  of  ^^'^'"^  ^ 
laches  according  to  discretion  regulated  by  precedents 
and  the  particular  circumstances  of  the  case.^  If  an 
argument  against  relief,  which  otherwise  would  be 
just,  is  founded  upon  simple  laches  or  mere  delay, 
that  delay  of  course  not  amounting  to  a  bar  by  any 
statute  of  limitations,  the  validity  of  such  argument 
is  tried  upon  principles  substantially  equitable.® 
Where  no  new  rights  and  interests  have  meanwhile 
come  into  existence,  or  where  the  other  party  would 
not  be  unreasonably  prejudiced  by  the  remedy  being 
afterwards  asserted,  such  delay  will,  in  general,  be 
no  bar  to  a  plaintiff's  right  to  relief.*  Where  the 
question  is  not  one  of  title  to  recover  property,  and 
the  plaintiff  at  the  time  of  suit  has  no  absolutely 
vested  right  to  the  particular  relief  which  he  seeks 
(it  being  discretionary  with  the  Court  to  grant  it  or 

'  Angell,  sec.  26,  note. 

•  Lindsay  Petroleum  Company  r.  Kurd,  L,  R..  6  P.  C,  239. 

*  See  Jamnadas  r.  Atmaramf  I.  L.  R.,  2  Bomb.,  133,  138. 

Hessn.  Darby  and  Bosanquet,  citing  Pickering  r.  Stamford  (2  Ves., 
Jr.,  272),  say :  "  It  may  be  stated,  as  a  general  rule,  that  where  there  is 
a  statutory  period  of  limitation,  delay  for  any  length  of  time  short  of  that 
will  not  be  an  absolute  bar  to  a  plaintiff's  right  to  relief,  except  where,  by 
reason  of  such  delay,  innocent  persons  have  been  allowed  to  acquire 
interestA  which  would  be  prejudiced  by  such  relief  being*  granted." 
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Lkcturb  not),  the  principles  of  equity,  in  the  absence  of  a 
— 1  statutory  provision,  require  that  the  party  must  come 
prompAy  and  as  early  as  he  reasonably  can.  One 
important  exception  to  this  rule  is  the  case  of  a 
person  in  possession  under  an  equitable  title,  seek- 
ing (in  a  suit  for  specific  performance)  to  clothe 
such  title  with  the  legal  title.  Thus,  where  a  lessee 
under  an  agreement  for  a  lease  has  enjoyed  the 
property  for  years,  if  the  intended  lessor  were  to 
refuse  the  tenant  his  lease,  or  any  of  the  benefits 
which  he  had  a  right  to  enjoy  under  it,  the  tenant 
might  always  come  into  a  Court  of  Equity  and  com- 
pel the  landlord  to  grant  the  lease.^^ 

Locket  (^W"     But  mere  laches    should  be  distinguished  from 

froSTac-    acquiescence.     "  Laches  and  acquiescence,"  says  Mr. 

quiescence,  g^^^j^j^g^  u  ^^^  often  iucxactly  uscd  as  identical  in 

meaning.  In  fact,  however,  there  is  a  great  distinc- 
tion between  them."^  Lapse  of  time  or  delay  in 
suing,  unaccounted  for  by  disability,  ignorance  (of 
fact,  if  not  of  law),  or  other  circumstances,  consti- 
tutes laches?  Laches  is  merely  passive,  while  even 
indirect  acquiescence  implies  almost  active  assent.* 
Laches^  or  delay,  is  evidence  of  acquiescence  when  the 
conduct  of  the  parties,  during  the  interval,  raises  a 
presumption  of  assent.  Acquiescence, — that  is,  in- 
direct acquiescence, — has  been  defined  as  "  quies- 
cence under  such  circumstances  as  that  assent  may 

*•  See  Clarke  v.  Hart,  6  H.  L.  C,  633  ;  Juggemath  Sahoo  o.  Sjnd  Shah, 
L.  R.,  2  L  A.,  48;  23  W.  R.,  99 ;  Crofton  o.  Ormsby,  2  Sch.  and  Lef.,  683, 
603 ;  and  Ahmed  Mahomed  r.  Adjein,  I.  L.  R.,  2  Calc,  323,  326. 

'  Banning  on  Limitation,  p.  246. 

*  Lewin  on  Trusts,  7th  edn.,  p.  743 ;  Darbj  and  Boeanqaet,  pp.  196 
and  197. 

*  Banning,  p.  246 ;  Lewin,  p.  744. 
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be  reasonably  inferred  from  it."*     The  doctrine  of  lectubi 

.  .  IV. 

acquiescence  is  based  on  the  rule  of  equitable  estoppel,     — 1 
or  estoppel  in  pais.^ 

Generally  speaking,  the  rule  is  that,  if  a  man, 
either  by  words  or  conduct,  has  intimated  that  he 
consents  to  an  act  which  has  been  done,  and  that  he 
will  offer  no  opposition  to  it,  although  it  could  not 
have  been  lawfully  done  without  his  consent,  and  he 
thereby  induces  others  to  do  that  from  which  they 
otherwise  might  have  abstained,  he  cannot  question 
the  legality  of  the  act  he  had  so  sanctioned  to  the 
prejudice  of  those  who  have  so  given  faith  to  his 
words  or  to  the  fair  inference  to  be  drawn  from  his 
conduct.     If  a  party  has  an  interest  to  prevent  an 

*  Lewin,  p.  744. 

Direct  acquiescence  is,  where  the  act  complained  of  was  done  with  f  uU 
knowledge  and  express  approbation  of  another,  in  which  case  a  Court  of 
Equity  will  not  allow  that  other  to  seek  relief  against  the  very  trans- 
action to  which  he  was  himself  a  party.  Indirect  acquiescence  is  where 
a  person,  having  a  right  to  set  aside  a  transaction,  stands  by  and  sees 
another  dealing  with  property  in  a  manner  inconsistent  with  that  right, 
and  makes  no  objection,  when  also  a  Court  of  Equity  will  not  relieve ; 
but  in  the  latter  case  the  Court  not  only  looks  to  the  conduct  of  tho 
person  who  stands  by,  but  also  considers  how  far  the  person  in  possession 
of  the  property  has  any  just  claims  to  tho  protection  of  the  Court. 
Where,  for  instance,  the  possessor  lays  out  his  money  with  a  full  know- 
ledge that  the  property  which  he  improves  belongs  to  another,  then  it  is 
ttid  he  makes  the  outlay  to  his  own  cost.  (See  Lewin,  pp.  744,  745.) 
It  may  be  here  observed,  that  in  British  India  if  the  person  who  makes 
the  improvement  is  not  a  mere  trespasser,  but  is  in  possession  under 
any  hon&fide  claim  of  an  absolute  title,  he  is  entitled  (at  the  option 
of  the  lawful  owner)  either  to  remove  the  materials  or  io  obtain  com- 
pensation for  the  value  of  the  improvement,  independently  of  any  proof 
of  acquiescence  on  the  part  of  the  owner.  Thakoor  Ohunder  r.  Ram- 
dhone,  6  W.  R.,  228,  F.  B.  See  also  Sec.  51  of  Act  IV  of  1882,  the 
Transfer  of  Property  Act,  and  Sec.  2,  Act  XI  of  1855,  which  miti- 
gated the  rigour  of  the  English  law  on  this  subject. 

*  Seo.  115  of  the  Indian  Evidence  Act  is  concerned  with  estoppels  t'n 
^i«,  as  opposed  to  estoppels  by  matter  of  record  and  estoppels  by  deed. 
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LEcrruBK  act  being  done,  and  acquiesces  in  it,  so  as  to  induce 
— 1     a  reasonable  belief  that  he  consents  to  it,  and  the 
position  of  others  is  altered  by  their  giving  credit 
to  his  sincerity,  he  has  no  more  right  to  challenge 
the  act  to  their  prejudice  than  he  would  have  had  if 
it  had  been  done  by  his  previous  license.     (Per  Lord 
Campbell   Chancellor,   in   Caimcross  v.  Lorimery  3 
Macq.  H.  L.  C,  892.  )•     If  a  person,  having  a  right, 
stands  by  and  sees  another  dealing  with  the  property 
inconsistently  with  that  right,  and  makes  no  objection 
while  the  act  is  in  progress,  he  cannot  afterwards 
complain.    That  is  properly  acquiescence.   {Per  Lord 
Cottenham  in  Duke  of  Leeds  v.  Earl  Amherst^  2  Phill., 
117,  123.)^     If  a  party,  who  could  object,  lies  by  and 
knowingly  permits  another  to  incur  an  expense  in 
doing  an  act  under  a  belief  that  it  would  not  be 
objected  to,  and  so  a  kind  of  permission  may  be  said 
to  be  given  to  another  to  alter  his  condition,  he  may 
be  said  to   acquiesce.     (Per  Lord   Wensleydale  in 
Archbold  v.  ScuUy,  9  H.  L.  C,  348,  383.)*     The 
party  so  acquiescing  cannot  afterwards  insist  on  his 
strict  legal  right.     It  would  be  unconscientious  for 
him  to  do  so,  and  interference  on  his  behalf  would  be 
refused,  even  though  his  right  to  sue  might  not  be 
barred  by  any  law  of  limitation.* 


•  See  I.  L.  R.,  1  All.,  86. 

^  See  Brown,  p.  516  ;  and  Banning^,  p.  245. 

•  See  Darby  and  Bosanquet,  p.  1 97. 

•  Bat  ooneent  or  aoquiefKsence  cannot  enlarge  the  juriftdiotion  and 
powers  of  the  Court  (Srimati  Anundo  Moye  v.  Dhurendro,  1  W.  B^ 
103.  106 ;  Aukhil  v.  Mohiny,  I.  L.  R.,  5  Calc,  489  ;  Qniros*  cane.  I.  L.  B., 
6  Calc,  83)  ;  nor.  generally  speaking,  alter  the  nature  and  operation  of  a 
decree  in  execution.  (24  W.  R.,  25  ;  I.  L.  R„  1  All.,  368,  but  see  Sadasir 
f>,  Ramalinga,  24  W.  R.,  193,  197,  P.  C.) 
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Laches^  like  limitation,  deprives  the   plaintiff  of  Lectube 
his  remedy.     Acquiescence,   like   prescription,    des-     — 1 
troys  his  right.     But  laches  and  acquiescence  depend  acquies-"' 
upon  general  principles,  while  limitation  and  prescrip-  d!"t?n. 
tion    depend   upon   express   law.     The   former   are  }Jim^^f„it- 
conclusions  drawn  from  the  facts  of  each  particular  Jr^Hp- 
case,  while  the  latter  are  matters  of  inflexible  law.  '**'"• 
A  positive  law  of  limitation  and  prescription  applies 
even  when  there  is  no  actual  acquiescence  or  laches. 

Laches  and  acquiescence,  again,  may  be  pleaded 
against  either  a  plaintiff  or  a  defendant,  but  limit- 
ation may  be  pleaded  against  a  plaintiff  only. 

As  the  law  of  limitation  in  British  India  is  di-  The  cflFect 
rectly  applicable  to  all  kinds  of  actions  and  suits,  in  Hritisu 
simple  laches  or  delay  for  any  length  of  time,  short 
of  the  law-defined  period,  will  not  be  an  absolute 
Aar  to  a  plaintiffs  suit  for  relief.^®  But  a  consider- 
able delay,  if  unexplained,  may  raise  a  presumption^ 
against  the  right  which  the  plaintiff  seeks  to  enforce, 
and  induce  the  Court  to  look  with  very  great  jeal- 
ousy at  the  evidence  produced  in  support  of  it.* 
Such  laches  may  also  be  a  ground  for  refusing  a 
relief  which  the  Court  has  a  discretion  to  grant  or 
refuse,'  specially  where  innocent  persons  would  be 


**  "  Where  there  is  a  statute  of  limitations,  the  objection  of  simple 
UiektJt  does  not  apply." — See  Arohbold  r.  Scully,  9  H.  L.  C,  348  ;  see  also 
23  W.  R.,  99  ;  and  I.  L.  B.,  2  Bom.,  133, 138. 

*  Modhnsudan  Sandial  v,  Suroop  Chandra  Sircar,  7  W.  R.,  P.  C,  73. 
See  also  Sel.  Rep.,  Vol.  V,  p.  123,  and  Vol.  IV,  pp.  89,  130,  cited  in  Mac- 
pherson's  C.  P.,  Appx.,  203  ;  and  Sham  v.  Kishen.  18  W.  R.,  4,  P.  0. 

*  Ameemnnissa  r.  Asbrufifunnessa,  17  W.  R.,  P.  C,  259. 

'  The  jurdisdictton  of  the  Courts  in  India  to  decree  the  specific  per- 
formance of  contracts  and  the  rectification  or  cancellation  of  instru- 
ments, to  grant  injunctions,  and  to  make  declarations  of  status  or  right, 
is  discretionary.    See  Act  I  of  1877,  Seoe.  12,  22,  31,  42,  and  62. 
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LBCTtTRB  unduly  prejudiced  by  such  relief  being  granted  ;* 
— 1  and  where  the  case  is  one  to  which  the  law  of 
limitation  does  not  extend  (as  where  the  defend- 
anf  is  guilty  of  laches),  long  unexplained  delay  in 
enforcing  a  particular  right  may  be  the  basis  of  a 
conclusive  presumption  of  a  release  or  of  something 
done  which  if  done  is  subversive  of  the  right/ 
Where  there  is  a  statutable  bar  applicable  to  an 
analogous  case,  the  Court  will  not,  as  a  general 
rule,  entertain  such  a  presumption  within  a  less  time 
than  the  period  fixed  by  the  statute/ 

Where  mere  laches  is  insufficient   to  exclude  a 
claimant,  from  relief,  it  may  yet  be  ground  for  de- 
priving him  of  costs,*  or  for  reducing  the  rate  of 
interest  claimed,  when  such  interest  is  awarded   by 
way  of  damages/ 
Hoiioway,      The  doctriue  of  laches  and  acquiescence  in  India 
and  wist,  has  becu  fully  discussed  in  Uda  Begham  v.  Imamud' 
doitHneof  din  (I.  L.  R.,   1  AIL,  82)  and  in  Peddamathvlaty  v. 
N.  Timma  Reddy  (2  Mad.,  370).     Justice  HoUoway, 
in  the  latter  case,  lays  down,  that  where  the   statute 
of  limitation  applies,  mere  laches  short  of  the  pres- 

—  -     -  -       ■*■■--        » 11       ■        ■■       11     .1  111  ■    ■  ■  ■       I    11  ~ 

*  Pickering  v,  Stamford,  2  Ves.,  Jr.,  272.  See  also  Lindsay  Petro- 
leum Company  u.  Hurd  (L.  R.,  5  P.  C,  239)  and  Durell  9,  Pritchard 
(L.  R.,  1  Ch.,  244),  both  of  which  are  referred  to  in  Jamnadas  v,  Vrij- 
bhukan,  I.  L.  R.,  2  Bom..  138,  where  the  Court  held  that  an  unexplained 
delay  of  ten  months  (after  protest,  &c.)t  which  is  not  shown  to  hare 
prtjndiced  the  defendant,  does  not  disentitle  the  plaintiff  to  a  mandatory 
injunction  for  the  demolition  of  a  building  erected  so  as  materially  to 
obstruct  the  plaintiff's  light. 

*  Ram  Narain  Chakerbutty  v.  Poolin  Behary,  2  0.  L.  R.,  5.  See  alao 
Sunt  Lall  r.  Bhurosee,  18  W.  R.,  67. 

*  Lewin,  p.  735. 
»  Ibid,  p  740. 

■  Archbold  r.  Scully.  Brown,  p.  515  ;  Mohan  r.  Bebee,  2  W.  R.,  P.  C,  9. 
'  Juala  V,  Khuman,  I.  L.  R.,  2  AIL,  617. 
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cribed  period  is  no  bar  whatever  to  the  enforcement  I'S^^xma 
of  a  right  absolutely  vested  in  the  plaintiff  at  the     — 
period  of  suit.     Justice  Turner,  in  the  other  case, 
assents  to  this  dictum  with  the  qualification  that  it 
appUes  to  cases  in  which  a  suitor  seeks  some  relief, 
which,  if  he  proves  his  case,  the  Court  is  bound  to 
grant,  and  has  no  discretion  to  refuse.     In  a  Bombay 
case — Jamnadas  v.  Vrijbhukan  (I.  L.  R.,  2  Bomb.,  133) 
—Justice  West  lays  down,  that  even  where  a  plaintiff 
sues  for  a  mandatory  injunction,  his  legal  right  to  relief 
continues  until  it  is  barred  by  limitation,  that  the 
Courts  cannot  lay  down  any  shorter  period  for  its 
assertion,  and  that  the  discretional  power  of  the  Court 
as  to  injunctions  cannot,  by  reason  of  mere  delay,  be 
exercised  against  the  plaintiff,  except  where  new  rights 
and  interests  have  meanwhile  come  into  existence,  or 
where  the  other  party  will  be  unduly  prejudiced  by 
the  relief  being  granted  after  such  delay. 

In  Mrino  Moyee  Dabee  v.  Bhubon  Moyee  Dabee  De«iara- 
(23  W.  R.,  42,  44),  Su-  Richard  Couch,  C.J.,  ex- '''^ '"'""• 
pressed  an  opinion  to  the  effect  that,  in  a  declaratory 
suit,  the  Court  will,  in  the  exercise  of  the  discretion 
which  it  has,  decline  (in  the  absence  of  special  cir- 
cumstances) to  make  a  decree,  even  if  a  lesser  time 
than  the  full  period  of  limitation  has  elapsed. 

In  an  application  by  a  charterer  against  the  master  Suits  for 
of  a  ship  for  an  interim  injunction.  Justice  West  said :  perform- 
— "  I  am  the  more  disposed  to  refuse  the  application  for  injuno- 
here,  because  it  might  have  been  made  three  days  ago, 
and  is  now  made  quite  at  the  eleventh  hour  ( Hazee 
Abdullah  v.  Haji  Abdvl  Bacha^  I.  L.  R.,  6  Bomb.,  5). 
In  Ahmed  v.  Adjim  (I.  L.  R.,  2  Calc,  323),  Sh*  Richard 

F 
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lectuhk  (Jarth  assumes  that  the  doctrine  of  laches  does  apply 
—     to  a  suit  for  the  specific  performance  of  a  contract, 
even  if  it  is  brought  within  the  statutory  period. 
fedemp'tion      ^^  ^  ^^^*  ^7  ^^^  representatives  of  a  mortgagor, 
pr'ofitT*'^*  instituted  more  than  fifty  years  after  the  mortgage, 
for  recovery   of  possession   of  the  mortgaged  pro- 
perty, with  six  years'  mesne  profits,  on  the  ground 
that  the  mortgage-debt  had  been  satisfied  by  the 
usufruct  of  the   property,    their   Lordships   of  the 
Privy  Council,  referring  to  the  main  question  in  the 
case,  say: — "  The  question  is  one  of  tilky  and  the  right 
to  assert  that  title  is  to  be  determined  by  the  law  of 
limitation  as  it  stands.     The  law  wisely  or  unwisely 
has  given  to  mortgagors  the  long  period  of  sixty 
years  within  which  to  bring  theu-  suit,  and  no  Court 
of  Justice  would  be  justified  in  diminishing  that 
period  on  the  ground  of  the  laches  of  the  party  m 
the  prosecution  of  his  rights."     But  the  defendants, 
who  were  in  possession  for  about  eleven  years,  being 
(innocent)  purchasers  for  a  valuable  consideration 
without  notice  of  the  plaintiff's  title,  their  Lordships, 
in  the  exercise  of  their  discretion,  refused  to  award 
any  mesne  profits  before  the  date  of  suit,    on   the 
ground  of  plaintiff's  very  great  laches^  although  the 
claim  for  such  profits  was  not  barred  by  Act  XIV 
of  1859,  the  law  of  limitation  then  in  force.    {Jugun- 
nath  Shahu  v.  Syed  Shah  Mahammed^  23  W.  R.,  P. 
C,  99. )  As  mesne  profits  are  in  the  nature  of  damages, 
the  plaintiffs  had  no  absolutely  vested  right  to  them 
at  the  date  of  suit,  and  it  was  considered  inequitable 
to  award  them  under  the  circumstances  of  the  case,^*^ 

^  In  Niloomol  v.  Gonomonee  (15  W.  E.,  P.  C,  88,  41)  it  was  oonaiderod 
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The  principles  which  guide  Courts  of  Equity  in  Tectum 
England*  are  thus  stated  by  Lord  Chelmsford  : —     — '- 
"  When  a  person  is  obliged  to  apply  for  the  peculiar  cteims- 
rdief  afforded  by  a  Court  of  Equity  to  enforce  the  ^caJ  and 
performance  of  an  agreement,  or  to  declare  a  trust,  ceSeeT" 
or  to  obtain  any  other  right  of  which  he  is  not  in 
possession,  and  which  may  be  described  as  an  execu- 
tory interest,   it  is   an  invariable    principle    of  the 
Court  that  the  party  must  come  promptly,  that  there 
mast  be  no  unreasonable  delay,  and  if  there  is  any- 
thing that  amounts  to  laches  on  his  part,  Courts  of 
Equity  have  always  refused  relief.     With  regard  to 
interests  which   are   executed^   the    consideration  is 
entirely  different.     There  mere  laches  will   not    of 
itself  disentitle  the  party  to  relief  from  a  Court  of 
Equity,  but  a  party  may  by  standing  by,  as  it  has 
been  metaphorically  called,   waive  or  abandon  any 
right  which  he  may  possess,  and  which,  under  the 
circumstances  therefore,  Courts  of  Equity  may  say  he 
ifi  not  entitled  to  enforce  ;  where,  therefore,  on  princi- 
ples peculiarly  equitable,  a  person  applies  to  a  Court  of 
Equity  to  do  for  him  that  to  which  his  bare  vested  rights 
would  not  entitle  him  to,  a  Court  of  Equity  is  entitled 
to  say,  and  does  say,  *  you  are  entitled  to  no  favor, 
you  were  bound  to  come  within  a  reasonable  time.' " ' 

open  to  the  defendant  to  Bhow  any  special  case,  by  way  of  appeal  to  the 
eq»Uy  of  the  Courts  to  shorten  the  account  which  otherwise  would  have 
to  be  taken  of  the  mesne  profits  claimed  by  the  plaintiff. 

'  The  Plea  Side  and  the  Equity  Side  of  the  Supreme  Courts  in  the  Pre- 
sidency-towns  represented,  respectively,  the  Common  Law  Courts  and 
the  Equity  Courts  of  England.  The  High  Court,  in  its  Original  Side, 
exercises  both  jurisdictions ;  since  the  Judicature  Acts  of  1878,  there  has 
been  a  fusion  of  law  and  equity  in  England.  The  Mof ussll  Courts  here 
were,  and  are  6tiU,  in  one  sense.  Courts  of  Law  as  weU  as  of  Equity. 

*  Clarke  r.  Hart,  6  H.  L.  C,  633. 
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lbotubb      The  rule  as  to  acquiescence  is  thus  illustrated  by 

—     Lord  Eldon  in  Dann  v.  Spwrier  (  7  Ves.,  235  ) :  — "  The 

Eidonon    CouTt  will  Hot  permit  a  man  knowingly,   though 

acquies-  .       ,  i  i  n 

eeiice.  passivcly,  to  eucouragc  another  to  lay  out  money  under 
an  erroneous  opinion  of  title  (and  the  circumstance 
of  looking  on  is  in  many  cases  as  strong  as  using 
terms  of  encouragement) — a  lessor  knowing  and  per* 
mitting  those  works  which  the  lessee  would  not  have 
done,  and  the  other  must  conceive  that  he  would  not 
have  done,  but  upon  an  expectation  that  the  lessor 
would  not  have  thrown  any  obstacle  in  the  way  of 
his  enjoyment.  When  a  man  builds  a  house  on  land, 
supposing  it  to  be  his  own,  and  believing  that  he  has 
a  good  title,  and  the  real  owner  perceiving  his  mistake 
abstains  from  setting  him  right,  and  leaves  him  to 
persevere  in  his  error,  a  Court  of  Equity  will  not 
allow  the  real  owner  to  assert  his  legal  right  against 
the  other  without  at  least  making  him  full  compen- 
sation for  the  money  he  has  expended."'  Under 
such  circumstances  equity  considers  it  dishonest  in 
the  owner  to  remain  wilfully  passive,  and  afterwards 
to  interfere  and  take  the  profit.*  But  if  the  element 
of  fraud  (actual  or  constructive)  is  wanting,  as  if 
both  parties  are  equally  cognizant  of  the  facts,  and 
the  declaration  or  silence  of  the  one  party  produced 
no  change  in  the  conduct  of  the  other,  he  acting 
solely  on  his  own  judgment,  there  is  no  equitable 

*  See  Ranee  Rama  v.  Jan  Mahmad  (U  W.  R.,  674)  ;  and  Gale  on  Ease- 
menta,  5th  ed.,  p.  78.  In  Langlois  v,  Rattray  (3  C.  L.  R.,  1),  Garth, 
0.  J.,  says :— **  It  is  the  deceit  and  frand  of  the  rightful  owner  in  these 
cases  which  is  the  foundation  of  the  rule  of  equity,  and  such  fraud  and 
deceit  must  be  very  clearly  proved. 

*  Per  Lord  Chancellor  Cranworth  in  Ramsden  r.  Dyson,  L.  R.,  1  H.  L. 
129,  140. 
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estoppel.*  If  a  stranger  builds  on  the  land  of  ano-  I'Sottob 
ther  knomngly,  there  is  no  principle  of  equity  which  — 1 
prevents  the  owner  from  insisting  on  having  back 
his  land,  with  all  the  additional  value  of  the  land 
which  the  occupier  has  imprudently  added  to  it. 
And  if  a  tenant  does  the  same  thing,  he  cannot 
insist  on  refusing  to  give  up  the  estate  at  the  end 
of  his  term.  It  was  his  own  folly  to  build.*  But  it 
might  be  otherwise  if  the  lessor's  conduct  induced 
a  reasonable  expectation  that  he  would  not  throw 
any  obstacle  in  the  way  of  the  tenant's  enjoyment.^ 

Act  XIV  of  1859  expressly  provided  that  the  limit-  Act  xiv 
ation  law  therein  enacted  was  not  to  interfere  with  ***  **^^' 
any  rule  or  jurisdiction  of  the  Courts  established  by 
royal  charter,  in  refusing  equitable  relief  on  the 
ground  of  acquiescence  or  otherwise.  (See  Sec.  16.) 
This  provision  in  favor  of  the  Supreme  Courts  might 
knd  some  colour  to  the  contention  that  the  equitable 
doctrine  of  acquiescence  was  not  applicable  to  suits 
in  the  Mofusail  Courts.* 

*  Story's  Equity  Jorisprndence,  Vol.  II,  J  1543. 

*  Ramsden  r.  Dyson.  L.  R.,  I  H.  L..  1^29; 

'  Daon  V.  Spurrier,  cited  above ;  see  Banee  v.  Joykisseii,  12  W.  R.,  495  ; 
IaIU  Gopee  v.  Shaikh  Liakut,  25  W.  R.,  211  ;  and  of.  Proesunno  v, 
JaggUDath,  10  C.  L.  R.,  26. 

*  See  Ram  Rau  r.  Raja  Ran  (2  Mad.,  114),  where  there  is  a  dictum 
of  Scotland,  CJ.,  which  supports  this  contention.  But  the  correctness  of 
this  dictum  has  been  questioned.  (See  Uda  Begham  v.  Imamuddin, 
I.L.  R.,  1  All..  82.)  Justice  Kemp,  in  Taruk  Chander  Sandyal  r.  Harro 
Saokor  Sandyal  (22  W.  R.,  267),  says,  that  the  doctrine  of  acquiescence 
does  not  apply  to-  this  country.  But  the  facts  of  the  case  do  not  show 
anything  more  than  delay  in  bringing  the  suit.  See  also  Rampal  Shahoo 
r.  Misru  Lai  (24  W.  R.,  97)  and  Sheikh  Ally  Hossein  r.  Sheikh  Muzhur 
Hossein,  4  C.  L.  R..  577.  In  the  former  case,  although  the  question  of 
aequieteence  was  raised,  it  was  broadly  laid  down  that  our  Courts  have 
oodiscretionaTy  power  in  the  matter  of  granting  reliefs,  and  that  a  right 
Bot  affected  by  limitation  cannot  be  dismissed  on  the  ground  of  mere 
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Lectuek  But  the  doctrine  of  acquiescence  operating  as  an 
— 1     equitable  estoppel  is,  on  general  principles,  applicable 

1877.  to  suitors  in  every  Court,  and  cannot  be  restricted 
by  a  doubtful  implication.'  And  now  the  Specific 
Relief  Act,  Sec.  56,  expressly  enacts  that  where 
there  is  a  continuing  breach  of  an  obligation  (whe- 
ther arising  out  of  a  contract  or  not),  an  injunction 
to  prevent  it  cannot  be  granted,  if  the  applicant  has 
acquiesced  in  it.  Where  there  is  more  than  mere 
laches^  where  there  is  conduct  or  language  inducing 

delay.   In  the  latter  case  one  of  the  Judges  held,  that  the  doctrine  of 
laches  of  the  English  Courts  of  Equity  does  not  apply  to  this  country. 

'  It  may  be  here  obserred  that  the  provision  of  Sec.  16  of  Act  XIV  of 
1859  was  not  re-enacted  in  Acts  IX  of  1871  and  XV  of  1877,  and  that,  in 
Sir  James  Colyile*s  Bill,  Sec.  16  of  Act  XIY  of  1 859  was  not  confined  to  the 
Supreme  Courts.  Section  24  of  the  original  Bill  and  Sec.  27  of  the  rerised 
Bill  ran  as  follows : — "  Nothing  in  this  Act  contained  shall  be  deemed  to 
interfere  with  any  rule  or  jurisdiction  of  any  Court  in  refusing  equitable 
relief  on  the  ground  of  acquiescence  or  otherwise,  to  any  person  whose 
right  to  bring  a  suit  may  not  be  barred  by  virtue  of  this  Act.'*  The  words 
'*  established  by  Royal  Charter  "  were  added  to  the  word  *  Court  *  at  the 
time  of  the  passing  of  the  Bill.  The  Indian  Law  Commissioners,  in  their 
Beport  dated  the  Ist  October,  1842,  say : — "  We  have  introduced  a  provision 
corresponding  with  Sec.  27  of  the  Statute  3  &  4  Will.  IV,  cap.  27,  to 
preserve  any  rule  or  jurisdiction  of  any  Court  by  which  equitable  relief 
may  be  refused  on  the  ground  of  acquiescence  or  otherwise  in  the  party 
■eeking  it.  This  provision  seems  to  be  necessary  with  respect  to  Her 
Majesty's  Courts ;  while  it  may  be  applicable  also  in  cases  falling  under 
the  jurisdiction  of  the  Company's  Courts.  For  example,  in  the  case  of  a 
person  suing  in  one  of  the  Company's  Courts  to  recover  land  of  which, 
through  fraud  or  mistake,  he  had  been  led  to  make  a  conveyance  to  ano- 
ther, praying  that  the  conveyance  may  be  considered  void  on  the  ground 
of  such  fraud  or  error,  if  it  should  appear  that  he  had  been  for  some 
time  aware  of  the  alleged  fraud  or  error,  and  that  he  had,  notwithstand- 
ing, by  his  oondnct  acquiesced  in  the  adverse  possession,  as  by  encourag- 
ing the  possessor  to  build  upon  the  land,  or  otherwise  to  lay  out  money 
in  improving  it,  we  conceive  that  the  Court  would  think  itself  justified 
in  refusing  the  remedy  and  relief  sought  by  him,  although  not  barred 
by  prescription,  on  the  ground  that  he  had  by  overt  acts  g^ven  an  after- 
oonfirmation  to  the  deed  which  his  plaint  iiiipugned."--Se6  Thompson 
on  Limitation,  2nd  ed.,  p.  302. 
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a  reasonable  belief  that  a  right  is  foregone,  the  party  liKcruRB 
who  acts  upon  the  belief  so  induced,  and  whose  — - 
position  is  altered  by  this  belief,  is  entitled,  in  the 
mofussil  as  elsewhere,  to  plead  acquiescence;  and 
the  plea,  if  sufl&ciently  proved,  ought  to  be  held  a 
good  answer  to  an  action,  although  the  plaintiff  may 
have  brought  his  suit  within  the  period  prescribed 
by  the  law  of  limitation.^® 

In  order  that  acquiescence   may  have  the  effect  conditioo 
mentioned  above,  the  following  conditions  must  be  to  acquies- 
fiilfiUed.' "^ 

"  Uda  Begham  v.  Imamaddin  (I.  L.  R.,  1  AIL,  82),  where  the  Allahabad 
Court  quotes  Caimcroes  v.  Lorimery  3  Uaoq.  H.  L.  C,  829  ;  and  Bamsden 
V.  Dyson,  L.  B.,  1  H.  L.,  129. 

*  See  Lewin  on  TroBts,  7th  ed.,  pp.  450,  789,  and  790;  Brown  on 
Limitfttion,  p.  616  ;  Darby  and  Bosanquet,  p.  197.  As  to  knowledge,  see 
Jehangir  v.  Shamji,  4  Bomb.,  185  ;  Sayaklal  v.  Ora,  8  Bomb.,  77 ;  Dharamji 
V.  Gnrroo,  10  Bomb.,  311  ;  Bhoobun  v.  Elliott.  6  B.  L.  B.,  85 ;  Juggobondha 
r.  Konim,  22  W.  B.,  341 ;  Langlois  t^.  Battray,  3  0.  L.  B.,  1.  The  weight 
due  to  a  submission  to  an  adverse  title  depends  on  the  just  belief,  that 
the  parties  whose  interests  are  affected  by  acquiescence  possess  know- 
ledge of  their  right,  means  to  enforce  it,  and  counsels  how  to  set  about 
resisting  a  step  injurious  to  it,  which  are  ordinarily  in  the  possession 
or  reach  of  either  of  two  rival  claimants.  A  presumption  by  acquiescence 
in  a  rival  claim,  from  the  mere  uoncontestation  for  a  limited  time  of 
an  adverse  title,  is  not  pressed  against  an  infant  or  a  Hindu  female. — 
Bamamani  v.  Kul&athi,  14  Moo.  I.  A.,  346 ;  17  W.  B.,  1.  Where  there 
is  a  fiduciary  relation  (as  there  is  between  an  attorney  and  his  client) 
acquiescence  will  not  be  lightly  inferred  from  the  delay  of  the  weaker 
party  in  enforcing  his  right  against  the  other.  See  M onohor  v,  Bama- 
nath,  I.  L.  B.,  3  Calc,  473,  483. 

Mr.  ColleU,  in  his  Commentary  on  the  Specific  Belief  Act,  1877  (p.  354), 
writes : — **  The  following  have  been  said  to  be  the  essentials  to  constitute 
such  acquiescence  as  will  make  it  fraudulent  for  a  man  to  set  up  his 
legal  rights:  (1)  A  must  have  made  a  mistake  as  to  his  legal  rights ; 
(2)  he  must  have  laid  out  money  or  done  some  act  on  the  faith  of  such 
mistaken  belief ;  (3)  B  must  have  known  of  his  own  right  which  is 
inconsistent  with  that  claimed  by  A ;  (4)  B  must  have  known  of  A*s 
mistaken  belief  as  to  his  (A's)  rights ;  and  (5)  B  must  have  encouraged  A 
in  his  outlay  or  acts,  either  directly  or  indirectly,  or  by  not  asserting  his 
own  right    (Willmott  v.  Barber,  15  Ch.  D.,  96 ;  Bamsden  v.  Dyson,  L.  B, 
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ceDce. 


Lectub»      (a.)     The  party  acquiescing  must  be  sui  juris j  and 
— '-     not  an  infant  or  a  lunatic. 

(6.)  He  must  have  full  knowledge  or  the  means  of 
knowledge  of  the  material  facts  and  circumstances  of 
the  case.  (Knowledge  on  the  part  of  an  agent  may  be 
constructive  knowledge  on  the  part  of  the  principal.)* 
(c.)  He  must  also,  to  a  certain  extent,  be  apprized 
of  the  law,  or  how  the  facts  of  the  case  would  be  deidt 
with  if  brought  before  a  Court  of  Equity.  But  it  may 
be  doubted  whether  this  condition  is  consistent  with 
the  general  rule  that  a  mistake  of  law  is  no  excuse. 
The  mora-  The  plca  of  lachcs^  as  well  as  that  of  acquiescence 
Dieaof  proper,  requires  for  its  validity  a  finding  of  fact 
acquies-  imdcr  all  the  circumstances  of  each  particular  case. 
Whether  the  plaintiff's  delay  is  unreasonable,  or 
whether  his  conduct  has  been  such  as  to  induce  the 
defendant  to  alter  his  condition,  whether  there  is 
mere  laches  (which  is  often  looked  upon  as  an  inferior 
species  of  acquiescence),  or  whether  there  is  acquies- 
cence properly  so  called,  must  be  determined  dif- 
ferently under  different  circumstances.  The  bar  of 
the  law  of  limitation,  on  the  other  hand,  is  stringently 
applied  to  all  cases  alike,  whether  or  not  there  is 

1  H.  L.,  129 ;  Beauohamp  v,  Winn,  L.  B.,  6  H.  L.,  223.)  But  once  an  act 
is  oommitted,  without  such  knowledge  or  assent,  a  right  of  action  has 
accrued,  and  no  lapse  of  time  short  of  the  period  of  limitation  will  bar 
it,  though  it  may  be  that  delay  viewed  as  laclus  may  make  the  Coort 
decline  a  particular  form  of  relief." 

Commenting  on  cl.  (A)  of  Sec.  56.  Act  I  of  1877,  the  same  author, 
at  pp.  350-352,  points  out  that  the  defence  of  acquiescence  is  applicable 
only  to  the  case  of  a  continuing  wrong,  or  a  con  tinning  breach  of  contract, 
and  not  where  each  act,  though  the  same  in  kind,  is  distinct  and  com- 
plete in  itself. 

«  Elliott  V,  Bhoobun,  19  W.  B.,  194,  P.  C  ;  Moran  r.  Mitter,  L  L.  B., 

2  Calc,  58,  92. 


limitation. 
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actual  laches  or  acquiescence.  The  plea  of  laches  is,  lecturb 
in  this  respect,  more  equitable  than  the  objection  of  — '- 
limitation,  and  the  defence  of  acquiescence  proper  is 
not  only  equitable,  but  such  as  may  be  conscientiously 
and  righteously  urged  in  a  Court  of  Justice.  But 
the  question  of  the  morality  of  using  the  law  of 
limitation  as  a  defence  is,  under  certain  circumstances, 
susceptible  of  a  diflferent  answer. 

Referring  to  the  statute  of  limitations  passed  in  t*»«  "jorj- 
the  21st  year  of  James  I,  Lord  Mansfield  said: — *'  The  pie*  of 

•^  '  limitati 

debtor  may  either  take  advantage  of  the  statute  of 
limitations,  if  the  debt  be  older  than  the  time  limited 
for  bringing  the  action ;  or  he  may  waive  this  ad- 
vantage ;  and  in  honesty  he  ought  not  to  defend  him- 
self by  such  a  plea."  •  Speaking  of  the  same  statute 
Mr.  Justice  Story,  in  1828,  observed,*  that  "  it  had 
been  a  matter  of  regret,  in  modem  times,  that,  in  the 
construction  of  the  statute  of  limitations,  the  deci- 
sions had  not  proceeded  upon  principles  better  adapt- 
ed to  carry  into  eflfect  the  real  objects  of  the  statute ; 
that  the  statute,  instead  of  being  viewed  in  an 
unfavourable  light,  as  an  unjust  and  discreditable 
defence,  should  have  received  such  support  as  would 
have  made  it,  what  it  was  intended  to  be,  emphatically 
a  statute  of  repose."  As  no  law  can  be  (legally) 
unjust,  it  must  be  admitted  that,  fi-om  a  purely  juri- 
dical point  of  view,  the  plea  of  limitation  is  not,  and 
cannot  be,  an  unjust  defence.  But  from  an  ethical  point 
of  view,  it  can  hardly  be  denied  that,  if  the  defendant 
has  no  reason  to  doubt  the  (natural)  justice  of  the 

*  Quantook  r.  England  ;  see  AngeU,  seo.  210. 

*  BeU  V.  Morrison  ;  see  ibidy  seos.  23  and  212. 
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Lecture  claim  made  against  him,  and  is  able  to  satisfy  it,  he 
— -  ought  in  point  of  conscience  to  do  so.  If,  however, 
the  defendant  is  dubious  of  the  existence  and  justice 
of  the  claim,  he  may  honestly  and  righteously  plead 
limitation  against  it/  And  where  the  plaintiffs  delay 
and  other  circumstances  have  rendered  it  impossible 
for  the  defendant  to  discharge  his  obligation,  he  may 
with  a  safe  conscience  invoke  the  aid  of  the  law. 

If  a  particular  statute  of  limitation  not  only  bare 
the  remedy,  but  extinguishes  the  claim,  itself y  the 
plaintiff  cannot,  after  the  expiry  of  the  limited  period, 
conscientiously  assert  a  right  which  (by  the  public  law 
to  which  all  rights  are  subject)  is  no  longer  his  ;  and 
the  question  of  the  defendant's  honesty  does  not  arise 
any  more  than  where  the  law  makes  it  impe^^ative 
on  the  Courts  to  take  up  the  question  of  limitation 
whether  raised  by  the  defendant  or  not.  And  if  the 
statute  transfers  the  plaintiflTs  right  to  the  defendant, 
he  is  no  more  bound  in  conscience  to  restore  it  to 
the  plaintiff  than  a  legal  heir  is  bound  to  give  up 
the  biheritance  to  the  next-of-kin,  when  in  natural 
justice  these  latter  appear  to  have  a  preferable  claim.* 

*  Paley,  Lord  Holt,  and  Lord  Eenjon  were  of  opinion  that  the  plea 
of  the  statute  was  by  no  means  generally  dishonorable,  and  Lord  Cran- 
worth  held,  it  might  often  be  a  righteoos  defence.  See  Brown  on 
Limitations,  pp.  20 — 22. 

*  But  Vattel,  who  bases  the  law  of  limitation  and  prescription  on  the 
presumption  of  abandonment,  says : — "  If  the  bonB,  fide  possessor  should 
discoyer  with  perfect  certainty  that  the  claimant  is  the  real  proprietor, 
and  has  never  abandoned  his  right,  he  is  bound,  in  conscience  and  by  the 
internal  principles  of  justice,  to  make  restitution  of  whatever  aooession 
of  wealth  he  has  derived  from  the  property  of  the  claimant  **  (Law  of 
Nations,  Oh.  XI).  The  possessor  is  certainly  so  bound  to  restore  the 
property  during  the  course  of  prescription,  but  not  after  the  expiry  of 
the  prescriptive  period.  This  is  the  opinion  of  the  meet  learned  of  the 
Canonists.    See  Brown,  p.  21. 
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Reasons  of  public  policy  having  dictated  the  en-  Lbctubb 
actment  of  the  law  of  limitation,  the  Indian  Legis-     — 1 
lature  has,  since  1871,  expressly  declared  that,  whether  uiiTiuuon^ 
the  defence  of  limitation   be  pleaded    or  not,   the  must  ^\'et 
Courts,  whether  of  first  instance   or  of  appeal,  are  SdendLil 
bound  to  give  effect  to  such  law.     (See  Sec.  4,  Act 
IX  of  1871,  and  Sec.  4,  Act  XV  of  1877,  and  the 
illustrations. )    The  bar  of  limitation  cannot  be  waived, 
and  suits  and  other  proceedings  miLst  be  dismissed  if 
brought  after  the  prescribed  periods  of  limitation. 

It  cannot  now  be  contended  that  the  law  of  limit- 
ation is  a  law  passed  in  ease,  or  for  the  benefit  of 
defendants,  and  that  they  may  waive  a  law  which 
is  passed  for  their  benefit.  But,  under  English  law,  under  tJ^e 
as  well  as  under  the  Regulations  and  Act  XIV  of  i^^f"*^ 
1859,  this  question  was  not  fi^ee  from  doubt.^  It 
was  first  ruled  that  the  Statute  of  James  I,  by  its 
own  force,  operated  as  an  absolute  bar  and  without 
pleading  it,  but  it  is  now  settled  law  that  the  English 
statutes  of  limitation  must  be  pleaded  by  the  defend- 
ant at  an  early  stage  of  the  case  if  he  wishes  to 
avail  himself  of  them,  and  that  the  Court  will  not 
ex  mero  motu  raise  the  question  of  limitation,  even 
if  it  appears  on  the  face  of  the  declaration  that  the 
cause  of  action  accrued  out  of  the  limited  time.* 

'  This  question  is  discassed  in  Pajne  r.  Constable  (1  B.  L.  R.,  O.  C,  60) ; 
but  Taohereddy's  case  (5  W.  R.,  P.  0.,  114)  does  not  appear  to  haye  been 
referred  to  by  the  Judges. 

*  See  AngeU,  sec.  285 ;  Darby  and  Bosanquet,  p.  427  ;  and  Banning^ 
p.  8.  The  prorisions  of  the  Code  Napoleon  differ  from  the  Indian  law 
and  also  from  the  English  law.  Under  art  2223,  "Judges  can  not 
supply  officially  the  argument  resulting  from  prescription  ;  '*  and  under 
art.  2224,  **  prescription  may  be  objected  in  every  stage  of  the  cause 
even  before  the  Court  of  Appeal,"  unless  the  objector  can  be  presumed 
to  have  renounced  it. 
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Lecture      But  the  language  of  the  Regulations  (III  of  1793 
—     for  Bengal,  II  of  1802  for  Madras,  and  I  of  1800 
Keguia-     for  BoHibay)  was  much  stronger  than  that  of  the 
Bengal  aod  English   statutes.      The  Regulations  prohibited  the 
Courts  of  Adawlat  from  trpng  the  merits  of  any 
suit,  if  the  cause  of  action  should  have  arisen  twelve 
years  before,  unless  the  complainant  could  show  by 
clear  and  positive  proof  that  his  case  fell  within  one 
of  the  recognized  exceptions.     And  in  a  case  where 
it  was  urged  that  the  plea  of  limitation  not  having 
been  taken  by  the  defendant  on  the  pleadings,  the 
lower  Appellate  Court   was  wrong  in  giving  eflfect 
to  it,  their  Lordships  of  the  Privy  Council  observed, 
that  the  positive  language  of  the  Regulation  affected 
the  jurisdiction  of  the  Court,  and  rendered  it  incum- 
bent on  the  plaintiff,  in  pleadings  conducted  with 
any  degree  of  regularity,  to  show  by  proper  allega- 
tions m  his  plaint  either  that  the  cause  of  action  did 
accrue  within  twelve  years,  or  to  bring  himself  within 
the  other  alternative    stated   in   the   Regulations  ; 
and  it  was  the  duty  of  the  Court  to  give  judgment 
against  him  when  the  cause  came  to  a  hearing,  for 
defect  of  such  allegations,   unless   that   defect   was 
supplied  by  the  allegations  in  the  pleadings  of  the 
opposite  party.* 

There  is  nothing  in  Bengal  Reg.  II  of  1805  which 
affects  the  previous   law  in  respect  of  the  matter 


•  Tachereddy  Ohinna  v.  Taohereddy  Gk>wdepa,  6  W.  B.,  P.  C,  114,  per 
Mr.  Baron  Parke. 

It  Bhould  be  here  observed  that  the  language  of  Bombay  Reg.  V  of  1827 
is  not  at  all  prohibitory.  So  far  as  it  was  a  law  of  limitation  it  merely 
gave  the  defendant  a  privilege.  The  bar  of  limitation  was  to  be  oon* 
sidered  ^*  a  sufficient  defence'* 
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now  under  consideration.^^  That  Regulation  also  took  Leotubb 
away  from  the  Courts  all  authority  to  take  cognizance  — ^ 
of  any  suit  whatever,  if  the  cause  of  action  accrued 
sixty  years  before  the  institution  of  the  suit.^  And 
the  provision  by  which  the  ordinary  period  of  twelve 
years  was  extended  to  sixty  years  expressly  required 
that  the  plaintiflF  should  set  forth  distinctly  in  his 
plaint  or  application  the  grounds  on  which  he  claimed 
such  an  indulgence.*  Where  certain  proceedings 
before  the  Revenue  Courts  were  not  in  the  nature  of 
a  regular  suit,  their  Lordships  of  the  Privy  Council 
applied  the  rule  of  limitation,  although  the  plea  had 
not  been  raised  in  the  Courts  below."  There  being 
no  pleadings  in  the  case,  the  objection  of  the  plaintiff 
that  the  defendant  had  not  urged  the  bar  of  limit- 
ation was  considered  to  be  of  a  technical  nature. 

But  in  a  regular  suit  in  the  ordinary  Civil  Courts 
for  possession  of  submerged  lands  after  their  re-ap- 
pearance (where  it  was  very  doubtful  upon  the  facts 
found  whether  the  plea  of  limitation  under  Reg.  Ill 
of  1793,  if  it  had  been  raised  by  the  defendant, 
could  have  prevailed),  the  Privy  Council  refused  to 
entertain  the  plea,  on  the  ground  that  it  had  not 
been  taken  by  the  defendant  in  the  Court  of  first 
instance,  and  that  the  plaintiff  had  no  opportunity 
of  meeting  it  by  evidence.*     This  case,  however,  can- 

-llll.l  I'l.  t  ^  ■ —  M— ■ 

*•  Per  Justice  Markby  in  1  B.  L.  R..  O.  C,  63,  Payne  v.  ConRtable. 

*  ChandrabuUee  Dabee  v.  Lokhee  Bebi  Chowdhnrani,  6  W.  R.,  P.  G.,  1. 
'  Kimen  Oh  under  Ray  r.  Ramkanaye  Dass,  2  Hay,  65. 

'  Maha  Raja  of  Bard  wan  r.  The  Government  of  Bengal .  4  Moo.  I.  A.,  466. 

The  principle  of  this  decision  is  fully  applicable  to  suits  in  the  Courts 
of  Small  Causes,  where  there  are  no  regular  pleadiogs.  See  the  judgment 
of  Peacock,  C.  J,,  in  Payne  r.  Constable,  I  B.  L.  R.,  O.  C,  65. 

*  Mossamnt  Imam  Bandl  r.  Hargobinda  Ghosh,  4  Moo.  I.  A.,  403  ;  (S.  0.) 
7  W.  R.,  P.  C,  67. 
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lectube  not  be  supposed  to  lay  down  the  broad  and  general 
— 1  rule  that  the  Courts  could  not  raise  the  question  of 
limitation  under  the  Regulations,  simply  because  the 
defendant  had  not  set  up  the  bar  and  the  plaintiff 
'  had  closed  his  case  ;*  such  a  supposition  would  be 
inconsistent  with  the  observations  of  the  Privy 
Council  in  other  cases.^ 

It  may  be  gathered  from  the  decisions  upon  the 

Regulations  of  Bengal  and  Madras,  that  if  the  facte 

proved  or  admitted  clearly  brought  the  case  within 

their  provisions,  the  Courts  were  bound  to  give  effect 

to  them  even  if  the  defendant  did  not  plead  them. 

underActs     A.ct  XIV  of  1859  cuactcd  that  no  suit  should  be 

viuof*^    maintained  in  any  Court  of  Judicature,  unless  the 

^^^^'        same  was  instituted  within  the  prescribed  period  of 

limitation.     After  a  number  of  conflicting  decisions 

on  the  subject,  it  was  distinctly  held  in  1868  that 

the  plea  of  limitation  under  this  Act  did  not  involve 

a  question  of  jurisdiction  in  the  proper  sense  of  the 

word.^     But  whether  the  defendant  pleaded .  the  law 


*  See  Justice  Norman's  judgment  in  Payne  v  Constable,  1  B.  L.  B., 
O.  C,  60. 

'  The  obserrations  of  Mr.  Baron  Parke  in  Yacbereddy  Chinna's  case 
have  already  been  referred  to. 

In  Spooner  r.  Juddow  (4  Moo.  I.  A.,  353,  376),  Lord  Campbell  says:— 
<'If  the  Court  is  forbidden  by  law  to  try  the  cause,  neither  the  new 
rules,  nor  any  omUsion  of  the  defendant,  would  giye  the  Court  jurisdic- 
tion oyer  it.  The  facts  ousting  the  jurisdiction  having  been  brought 
judicially  to  the  notice  of  the  Judge,  and  with  perfect  regularity,  he 
usurps  a  jurisdiction  which  does  not  belong  to  him  if  he  proceeds  and 
gives  judgment  for  the  plaintiff ;  therefore,  on  these  facts  coming  out 
for  the  first  time  on  the  trial  of  an  issue,  though  they  may  seem  irrele- 
vant to  that  issue,  he  must  have  power  by  directing  a  nonsuit  or  by 
some  other  means  to  stop  the  trial."  In  this  case  the  question  was  one 
otjnrisdictUm  in  the  strict  sense  of  the  term. 

'  Payne  v.  Constable,  1  B.  L.  B.,  0.  C,  49. 
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of  limitation  or  not,  if  it  appeared  upon  the  facts  lecturk 
admitted  or  proved  that  the  suit  was  barred  by  the  — ^ 
law,  the  Court  of  first  instance  was  nevertheless 
bomid  (independently  of  the  provisions  of  the  Civil 
Procedure  Code)  to  hold  that  the  suit  should  not  be 
maintained  unless  it  fell  within  one  of  the  exceptions.® 
Act  VIII  of  1859,  the  Code  of  Civil  Proc^ure, 
expressly  required  the  plaintiflf  to  state  the  time  when 
his  cause  of  action  arose,  and  if  the  cause  of  action 
accrued  beyond  the  period  ordinarily  allowed  by  any 
law  for  commencing  such  a  suit,  to  state  the  ground 
upon  which  exemption  fi-om  the  law  was  claimed. 
(See  Sec.  26  of  Act  VIII  of  1859,  and  the  corres- 
ponding Sec.  50  of  Acts  X  of  1877  and  XIV 
of  1882.)  The  Code  further  made  it  the  duty  of 
the  Court  to  reject  the  plaint,  if,  upon  the  fiice  of 
it,  or  after  questioning  the  plaintiff,  the  right  of 
action  appeared  to  be  barred  by  lapse  of  time.  ( See 
Sec.  32,  Act  VIII  of  1859,  and  the  corresponding 
Sec.  54,  Acts  X  of  1877  and  XIV  of  1882.)  The 
Written  statements  of  defendants  were  required  to  be 
confined  as  much  as  possible  to  a  simple  narrative 
of  the/acfe  which  were  believed  to  be  material  to  the 
case.  (See  Sec.  123,  Act  VIII  of  1859,  and  the 
corresponding  Sec.  114  of  Acts  X  of  1877  and  XIV 
of  1882.)  The  objection  that  the  defendant  had  not 
specifically  pleaded  the  law  of  limitation  could  not 
therefore  be  maintained  when  it  appeared  upon  the 
fects  that  the  suit  was  barred  by  the  law.     But  if 


*  See  the  judgments  of  Peacock,  C.J.,  and  Norman,  J.,  in  Payne  v. 
(^ooBtable.  Jostice  Markby  was  of  a  different  opinion.  This  was  a  Small 
Cause  Coort  case  to  which  the  Code  of  Civil  Procedure  did  not  apply. 
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lbcture  this  did  not  appear  to  the  Court  on  the  face  of  the 
—  plaint,  or  after  examining  the  plaintiff,  there  was  no 
express  provision  in  the  Procedure  Code  to  show  that 
the  Court  of  first  instance  or  other  Courts  on  appeal 
were  bound  ex  mero  motu,  without  plea,  to  raise  the 
question  of  limitation.' 

It  would  appear  that,  speaking  generally,  the  plea 
of  limitation  under  Act  XIV  of  1859  was  allowed  to 
be  taken  up  for  the  first  time  even  in  special  appeal, 
provided  the  facts  which  raised  the  plea  were  admit- 
ted or  found,  and  no  further  investigation  was  neces- 
Excepdon  sary  to  ascertain  them.^®  This  general  rule  was  not 
g^ene'rai  obscrvcd,  if  a  prcvious  erroneous  but  final  proceeding 
between  the  parties  precluded  the  Court  from  apply- 
ing, or  estopped  the  defendant  from  taking  advantage 
of,  the  Act.  Thus,  where  the  judgment  in  a  pre- 
vious suit  for  partition  between  A  on  the  one  hand, 
and  A's  father  and  brother  on  the  other,  erroneously 
determined  that,  under  the  Mitakshara,  A  was  not  enti- 
tled to  sue  until  after  his  father's  death,  and  the 

*  See  Mom  bin  v.  Gopal  bin,  I.  L.  R.,  2  Bomb.,  A.  C,  120.  Seo.  4  of  the 
Limitation  Acts  of  1871  and  1877,  however,  now  makee  it  imperative  on 
the  Courts  to  dismiss  a  suit  or  other  proceeding  instituted  after  the 
prescribed  period,  although  limitation  has  not  been  set  up  as  a  defence. 

'*  See  Narsu  v.  Krisna,  1  Mad.,  858  ;  Bamnath  v.  Vaithalinga,  2  Mad., 
338  ;  Sabuji  r.  Rajasangi,  2  Bomb.,  168  ;  Dwlata  bin  v.  Biru  bin,  4  Bomb., 
A.  C,  197  ;  Ram  Dhan  v.  Ram  Ruttan,  10  W.  R.,  425. 

But  the  Calcutta  High  Court  (Justices  Kemp  and  Glover),  in  R07 
Dinkur  v.  Sheo  Gholam  (12  W.  R.,  216),  held,  that  a  plea  of  limitation  (not 
involving  a  question  of  jurisdiction)  could  not,  under  Seo.  350,  Act  VIII  of 
1859,  be  taken,  for  the  first  time,  in  special  appeal.  And  Westropp,  C.  J., 
in  Mom  bin  r.  Gopal  bin  (I.  L.  R.,  2  Bomb.,  120),  doubted  the  correctness 
of  the  rulings  in  2  Bomb.,  162,  and  4  Bomb.,  197.  As  for  Sec.  350,  Act  VIII 
of  1859  (corresponding  to  Sec.  578  of  Acts  X  of  1877  and  XIV  of  1882),  it 
may  be  observed  that  if  that  section  applied,  no  decision  of  a  lower 
Court  on  any  question  of  limitation  could  be  reversed  by  the  Hi^h  Coorl 
in  appeal,  regular  or  special. 
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defendants  had  for  years  enjoyed  the  benefit  of  that  i^ctum 
judgment,  it  was  held  by  the  Privy  Council  that  A's     — ^ 
brother  was  estopped  by  that  judgment  from  setting 
up  the  bar  of  limitation  to  a  fresh  suit  instituted  by 
A  after  the  father's  death/ 

Again,  where  a  case  was  (on  special  appeal)  re- 
manded to  the  lower  Court  for  the  trial  of  a  parti- 
cular issue  on  the  merits^  it  was  held  by  four  Judges 
of  the  Bombay  High  Court,  that  the  plea  of  limita* 
tion,  even  if  apparent  on  the  face  of  the  record,  could 
not  be  raised  for  the  first  time  in  a  second  special 
appeal  firom  the  judgment  of  the  lower  Court  after 
the  remand.* 

But  where  a  Court  of  first  instance  decided  the 
issue  of  limitation  under  Act  XIV  of  1859  in  favor 
of  the  plaintiff,  and  the  other  issues  against  him,  and 
the  Appellate  Court,  without  passing  any  judgment 
on  the  question  of  limitation,  remanded  the  case  for 
further  investigation,  it  was  competent  to* the  Appel- 
late Court,  when  the  whole  case  came  before  it  ulti* 
mately  in  appeal,  to  try  the  question  of  limitation.' 

'  LukRliinan  Dada  v.  Ram  Chunder  Dada,  7  G.  L.  R.,  P.  C,  320.  It 
should  be  observed  that  sec.  4  of  Acts  IX  and  XV  had  not  to  be  consi- 
dered in  this  case. 

'  Mora  bin  r.  Oopal  bin,  I.  L.  R.,  2  Bomb.,  120. 

'  NUjaroe  v,  Mojuballah,  19  W.  R.,  209. 

On  the  subject  of  the  effect  of  an  order  of  remand,  see  Ifoonshf  Bnzl 
Bihim  r.  Sreenath  Boee  (6  W.  R.,  19$);  and  Musst.  Phool  Knmari  r. 
Woonker  Persad,  7  W.  R.,  67.  In  this  latter  case,  Peacock,  C.J.,  observed, 
that  the  remand  order  was  not  intended  to  exclude  the  defendant  from 
A  farther  finding:  on  the  issoe  of  limitation  upon  the  facts  as  they  should 
appear  npon  the  new  trial  ordered  by  the  Appellate  Court. 

In  Hirsa  Himmut  Bahadur  v.  €k>vinda  Panday  (5  W.  R.,  91,  F.  B.)  it 
was  held,  that  submission  to  a  remand  order  by  the  lower  Appellate 
^nrt  for  a  trial  on  the  merits,  does  not  preclude  the  defendant  from 
t^Dg  the  question  of  limitation  in  special  appeal 

G 
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Lecturb      And  now,  the  illustrations  of  sec.  4,  Acts  IX  of 
—1     1871  and  XV  of  1877,  make  it  the  duty  of  the  Court, 

IX  and  XV.  whether  Original  or  Appellate,  to  dismiss  suits  and 
other  proceedings  barred  by  limitation,  whether  limit- 
ation is  pleaded  by  the  defendant  or  not,  and  it 
would  seem  even  when  defendant  confesses  judgment.* 
But  where  a  suit  or  other  proceeding  is  barred  by 
limitation,  if  an  order  be  made  in  it  by  a  Court 
having  competent  jurisdiction  to  determine  the  ques- 
tion of  limitation,  and  such  order,  overruling  or 
ignoring  the  objection,  directly  or  indirectly  deter- 
mines that  the  suit  or  proceeding  is  not  barred,  the 
order,  unless  reversed  upon  appeal,  is  valid  and  bind- 
ing.    And  the  Court  which  passed  the  order,  or  even 

The  effect  a  higher  Court,  cannot  in  a  subsequent  stage  of  the 

ou*^nar"  same  case  dismiss  the  suit  or  proceeding,  although 

decision.  i^  •_»x/»15t> 

such  order  was  erroneous  m  point  of  law.  Re- 
manding a  case,  on  appeal,  for  the  trial  of  a  special 
issue  on  the  merits  is  indirectly  or  constructively 
determining  that  the  suit  is  not  barred  by  limitation.* 
Ordering  the  attachment  of  the  debtor's  property  in 
execution  of  a  decree,  is  constructively  determining 
that  the  application  for  execution  is  not  barred  by  the 
Statute/  And  if  the  order  of  remand  or  attachment 
becomes  firud  by  reason  of  no  appeal  having  been 
preferred  against  it,  notwithstanding  the  discovery 
at  a  later  stage  of  the  case  that  the  suit  or  application 


*  See  the  mling  of  the  Pud  jab  Chief  Court  in  Jai'mal  Singh  r.  Bhaga, 
cited  in  Biyaz  on  Act  XV  of  1877,  p.  15. 

*  Mnngul  Perahad  v.  Grijakant,  11  0.  L.  B.,  P.  C,  113. 

*  Morn  bin  v.  Gopal  bin,  I.  L.  B.,  2  Bomb.,  120, 131.  Sec.  4,  Acta  IX  of 
1871  and  XV  of  1877  would  not,  it  is  submitted,  alter  the  rule  laid  down 
in  this  case. 
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18  barred  by  limitation,  it  is  not  competent  to  that  Lecture 
Court  or  even  an  Appellate  Court  to  dismiss  it  on     — 1 
that  ground. 

Again,  where  a  suit  for  the  recovery  of  a  principal 
sum  with  interest,  though  barred  by  limitation,  is 
erroneously  decreed  for  the  plaintiff,  and  the  defend- 
ant appeals  only  as  to  the  interest  ordered  to  be  paid, 
the  decree  as  regards  the  principal  having  become 
findj  and  the  whole  case  not  being  before  the  Appel- 
late Court,  the  suit  cannot  be  dismissed  in  totOj  on 
the  ground  that  it  is  barred  by  limitation/  So,  if 
some  of  the  defendants  appeal  against  a  decree  ob- 
tained by  the  plaintiff  in  a  suit  which  is  barred  by 
the  Statute,  and  the  provisions*  of  sec.  544  of  the 
Civil  Procedure  Code  of  1877,  or  of  1882,  do  not 
apply,  the  Appellate  Court  cannot,  on  the  ground  of 
Umitation,  reverse  such  decree  in  favor  of  the  other 
defendants  who  have  allowed  the  decree  to  become 
final  as  against  them.  But  a  legally  erroneous 
decision  in  one  case  between  A  and  B,  that  A's  cause 
of  action  has  not  yet  arisen,  will,  not  probably,  pre- 
vent the  Court  in  a  second  case  between  the  same 
parties  from  holding  that,  under  the  present  law,  the 
suit  is  barred  by  limitation,  though  it  would  not  be 
barred  if  the  decision  in  the  first  case  were  cor- 

'  Alimiinnissa  v,  Syed  Hossein,  6  C.  L.  B.,  267.  In  this  case,  the 
High  Court  did  Dot  entertain  the  question  of  limitation,  because  the 
appeal  was  not  upon  the  whole  case.  But  might  not  the  Court  have 
dismissed  that  portion  of  the  claim  against  which  an  appeal  had  been  pre- 
ferred, if  such  portion  was  barred  by  limitation  7   See  I.  L.  B.,  9  Oalc,  635. 

*  Where  some  of  the  defendants  have  appealed  against  the  whole 
decree,  an  Appellate  Court  is  allowed  to  reverse  or  modify  the  decree 
in  fsTor  of  all  the  defendantSi  provided  tbe  decree  proceeds  on  any 
ground  common  to  all  of  them. 
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lkotubb  rect.     The  defendant  may  or  may  not  be  estopped* 

— '-     by  the  decision  in  the  first  case  from  setting  up  the 

statute,  but  the   Court,  it  is  apprehended,  will  not 

be  precluded  by  it  from  applying  the  law  to  the 

The  plea  of  sccoud  casc.     A  Court  of  Regular  Appeal  may  or 

in"(k)nrteof  may  not  allow   new  evidence^^  to  be  taken  on   the 

ind^oTSd  question  of  limitation,  but  if  it  finds  the  necessary 

appea.      fg^^^-g^  [^    [^  bouud  to  dismiss  the   suit   as   barred, 

except,  perhaps,  where  it  is  clearly  precltSded  from 
doing  so  by  some  other  imperative  rule  of  law  appli- 
cable to  the  particular  circumstances  of  the  case. 
These  remarks  apply  also  to  second  or  special  appeals, 
provided  the  facts  on  which  the  question  of  limitition 
depends  are  admitted  or  found  by  the  lower  Court. 
The  Allahabad  High  Court  has  gone  further,  and  in 
a  recent  case  in  which  the  plea  of  limitation,  although 
abandoned  in  the  lower  Appellate  Court,  was  urged 
in  second  appeal.  Straight  and  Duthoit,  J  J.,  said: 
"  We  must  of  necessity  notice  it,  now  that  it  is  pressed 
here,''  and  they  remanded  the  case  for  a  finding  of 
fact^  which  they  considered  necessary  for  determin- 

*  See  Laksbraan  Dada  r.  Bam  Ohvoder  Dada«  7  C.  L.  R.,  320,  P.  G^ 
and  Parthaaaradi  v.  Chmna,  I.  L.  R.,  5  Mad.,  304.  In  this  latter  case 
it  was  held  that  the  doctrine  of  '*  estoppel  bj  yerdict  **  was  not  applieafale 
to  the  determination  of  an  issue  of  law. 
>•  See  Morasn  v,  Krisna,  1  Mad.,  358  ;  also  3  Mad.,  258.  * 
>  But  it  may  be  here  remarked  that  even  questions  of  jurisdiction,  when 
depending  upon  questions  of  fact,  cannot  be  taken  up  for  the  first  time 
in  special  appeal  (^per  Garth,  C.  J.,  in  the  Court  of  Wards  v.  Bnpman- 
jari,  25  W.  R.,  260  ;  and  Peacock,  C.  J.,  in  Lutifoonessa  r.  Babu  Pulin, 
W.  R.,  Sp.  No.,  p.  31,  P.  B. ;  see  also  6  W.  R.,  P.  C,  21.  Bhai  Chand  r. 
Pertab).  And  that  no  question  or  objection  should  be  permitted  to  be 
raised  or  taken  in  Special  Appeal,  which  if  raised  in  the  lower  Courts 
might  haye  been  met  in  those  Courts  by  adopting  a  course  which  can- 
not be  adopted  in  Special  AppeoL  (/Vr  Couch,  C.  J.,  in  Shib  r.  Nursing, 
22  W.  B.,  353.) 
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ing  tlie  question  of  limitation.  {Bhavoni  v.  Bisheswar^  Lectueb 
I.  L.  R.j  3  All.,  846.)  But  it  is  nevertheless  pro-  — '- 
per,  that  the  preliminary  objection  of  limitation,  if 
not  discovered  by  the  Court  at  the  first  stage  of  the 
suit,  should  be  taken  by  the  defendant,  at  the  earliest 
oppcMtunity  afterwards,  in  order  to  prevent  the  waste 
of  time  and  money  which  a  different  course  would 
entail. 

As  to  prescription^  it  may  be  observed  that  it  is  not  PrescHp- 
necessary  for  the  defendant  to  plead  specially  that  not  be 
the  plaintiff's   title   has   been   extinguished  by  the 
Statute,  the  proper  course  in  pleading  is  to  traverse 
the  owner^s  title.* 

A  plea  of  limitation  is  not  necessarily  a  mere  plea  LimitaUoir 

IllftV  1)6 

of  confession  imd  avoidance.     A  defendant  who  does  pleaded 
not  admit  the  plaintiff's  right  may  plead  limitation  as  the  ri^ht 

_  is  denied* 

an  alternative  ground  of  defence.'  The  defendant 
may  say  that  the  plaintiff  has  no  right  to  the  thing 
claimed  by  him,  and  that  even  if  he  had  any  right, 
he  IS  barred  by  limitation.  In  a  suit  for  possession, 
if  the  defendant  denies  the  plaintiff's  right  to  posses- 
sion, but  fails  to  prove  his  own  allegation  of  a  right 
to  remain  in  possession  as  tenant  of  the  plaintiff, 
he  may  nevertheless  avail  himself  of  the  plea  of 
limitation  on  the  groimd  of  his  actual  possession  as 
a  trespasser.* 
Under  what   circumstances,  if  any,  a  tenant,    a 

^  De  Beau  voir  r.  Owen,  5  Exch.,  166 ;  see  Darby  and  Bosanqnet,  p.  389. 
The  language  of  the  Eaglish  law  (3  Sc  4  Will.  IV,  cap.  27,  see.  34)  in  this 
matter  is  similar  tathe  language  of  sec.  29,  Act  IX  of  1871,  and  sec.  28 
of  Act  XV  of  1877.  As  to  when  the  plaintiff  should  plead  presoriptiTe 
title,  see  Lecture  XI. 

'  See  Sootee  Misser^s  case,  16th  September,  1863,  2  Seyeetre,  p.  249. 

*  Dinomonee  Deboe  r.  Doorgapersad,  21  W.  E.,  70,  F.  B. 
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Lecture  trustee,  a  mortgagee,  a  servant  or  an  agent  may  rely 
— '  on  the  defence  of  limitation  in  a  suit  for  possession  by 
the  landlord,  the  cestui  que  trusty  the  mortgagor  or 
the  master  will  be  considered  elsewhere.' 

i'paiMt^a"      Where  two  plaintiffs  sue  upon  a  joint  cause  of 

o7  actbD.**  ^^*^io^>  and  the  defendant  pleads  limitation,  if  one 
of  the  plaintiffs  is  barred  by  limitation,  the  other  can- 
not recover  upon  a  separate  cause  of  action,  if  any 
accrued  to  him  at  all.  In  order  to  succeed  in  the 
suit  as  brought,  it  must  be  proved  that  the  joint 
cause  of  action  is  not  barred.* 

Limitation      Xhc  provisious  of  the  Limitation  Acts  do  not  in 

as  airainst  *- 

adefeud-   tCHUs  apply  to  defendants,  so  that  a  defendant  may 

set  up  a  right  by  way  of  defence  which  he  would  be 

precluded  by  limitation  from  setting  up  as  a  plaintiff 

by  way  of  substantive  claimJ    In  other  words,  lapse 

of  time,  where  it  does   not  extinguish  the  original 

right,  is,  generally  speaking,  no  bar  to  a  plea  or 

defence  based  on  such  right.®     But  a  plea  of  set-off, 

Where  the  though  not   withiu  the  Statute  of  James  I,  is  in 

tfZiT  England  held  to  be  within  the  equity  of  the  Statute, 

*®'"^^      and  where  such  a  plea  is  made,  plaintiff  can  take 

advantage  of  limitation  in  the  same  manner  as  a 


*  See  on  this  snbjeot,  Shaikh  Najmaddin  v.  Mr.  Lloyd,  15  W.  B.,  232; 
.  and  Madhub  Chunder  Oiree  Petitioner's  case,  I.  L.  K.,  8  Calc,  243. 

Section  10,  Acts  IX  of  1871  and  XV  of  1877.    See  pp.  147  et  seq. 

•  Bajaram  v.  Lnohman  Persad,  8  W.  R.,  15,  21-22,  F.  B. 

See  also  Bam  Komal  v,  Nand  Bam  (10  W.  B.,  212),  where  it  was  held 
that  in  a  joint  claim  for  possession,  plaintiffs  most  establish  a  joint 
enjoyment  of  the  property  within  the  period  of  limitation.  As  to  snits 
by  joint  contraotees,  see  Bam  Sebok  v.  Bamlal,  I.  L.  B.,  fi  Calc,  815 ; 
8  0.  L.  B,  487  ;  and  Kalidas  v.  Nathn,  I.  L.  B,  7  Bomb.,  221.  If  one  if 
barred,  all  the  others  are  in  effect  barred. 

'  Bam  Karain  v.  Poolin  Behari,  2  G.  L.  B.,  5. 

'  Lindley*8  Thibant,  p.  184,  and  Appendix,  p.  czt. 
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defendant.  In  this  country,  the  provisions  of  sec.  Ill  Lbctum 
of  Act  X  of  1877  and  of  Act  XIV  of  1882  express-  — 
ly  require  that  the  sum  which  the  defendant  claims 
to  set  off  against  the  plaintiff's  demand  must  be 
legallt/  recoverable.  And  as  a  debt  barred  by  limit- 
ation is  not  legally  recoverable,  it  cannot  be  set  off 
against  the  plaintiff's  demand. 

In  some  other  cases,  the  defendant  may  be  pre- 
vented by  the  doctrine  of  presumption  from  availing 
himself  of  a  ground  of  defence^  which  but  for  the  law 
of  Umitation  he  might  have  made  a  ground  of  action. 
Long  delay  in  asserting  the  right  to  abatement  of 
rent  may  induce  the  Court  in  a  suit  for  arrears  of 
rent  to  make  a  conclusive  presumption  against  the 
defendant's  plea.^  And  though  limitation  does  not 
apply  to  a  defendant^  the  question  may  arise  whether 
or  not  he  is  bound  by  a  summary  award  or  order,  which 
becomes  final  by  reason  of  its  not  being  contested 
within  the  time   allowed  by  law.     If  the  award  or  where  th« 

^    ,  ,  defendant 

order  becomes  by  lapse   of  time  conclusive  as  to  the »« *>o«nd  by 
right  of  the  parties,  even  a  plaintiff  may  dmve  advan-  order, 
tage  from  such  lapse  of  time.^^ 

*  Ram  Narain  v.  Poolin  Behari,  2  G.  L.  B.,  5. 

*  Badri  Proead  v,  Mohammed,  I.  L.  B.,  1  All.,  381,  F.  B.  In  this  ease 
the  defendant  had  not  sued  to  establish  his  right  after  an  order  refusing 
to  release  his  property  from  attachment,  under  sec.  246,  Act  VIII  of 
lSo9,  which  corresponds  with  sec.  283  of  Act  X  of  1877  and  of  Act  XIV 
of  1882.  After  the  time  prescribed  by  law  for  such  a  suit,  the  plaintiff 
who  had  pnrchased  the  attached  property  in  execution  was  allowed  to 
feooTer  it  from  the  defendant,  on  the  ground  that  the  latter  was  precluded 
from  asserting  his  right.  See  also  Babu  Hit  Narain  r.  Paltoo,  1  Shome's  L. 
B.1 173.  In  the  following  cases  of  possessory  awards  not  contested  by  the 
defendant  within  time,  the  plaintifTs  contention  that  the  defendant  was 
haired  was  not  allowed.  As  to  such  awards  by  Bevenue-Officers,  see 
Shonkar  v.  Baja  Bam,  4  W.  B.,  56  ;  and  Mohima  Ohunder  v.  Bajkumar, 
10  W.  R..  22.    As  to  awards  under  Act  IV  of  1840  (  =  sec.  630,  Act  X 
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Lbctueb      Whether  the  plaintiff  acquires  a  title  by  positive 

— ;!     prescription,   or  whether    the    defendant's   right   is 

tio^may    extinguished  by  extinctive  prescription,  the  law   of 

be  pK'aded  .    ^ .  /,  i  i       t    i  •  -i 

against  a  prescnptiou  may,  ot  course,  be  pleaded  against  the 
as  well  as  defendant.  Suits  to  recover  property  comprised  in 
plaintiff.  Certain  possessory  awards  or  orders  of  the  Revenue 
or  Criminal  Courts  (Nos.  45  and  46  of  Act  IX  and 
Nos.  46  and  47  of  Act  XV)  are,  it  is  apprehended, 
within  the  purview  of  sec.  29,  Act  IX  of  1871,  and 
sec.  28,  Act  XV  of  1877  ;  and  if  so,  a  plaintiff,  who 
had  been  in  possession  for  three  years  under  such  an 
award  or  order,  suing  the  defendant  for  possession 
will  now  be  allowed  to  contend  that  the  defendant's 
right  to  the  property  has  been  extinguished  by  the 
lapse  of  three  years  from  the  date  of  the  award  or 
order.  But  if  the  defendant  recovered  the  possession 
of  the  property  within  the  three  years,  or  continued  to 
be  in  possession  for  the  three  years,  though  he  did  not 
sue  to  set  aside  the  award  or  order,  the  plaintiff  suing 
for  possession  cannot  benefit  by  the  fact  that  three 
years  have  elapsed  since  the  date  of  the  award  or 
order.  See  Mohima  v.  Rajcoomar,  10  W.  R.,  22. 
Promise  A  promisc  by  the  defendant  that  he  shall  not  raise 
limitaSo^  the  plea  of  limitation  to  the  plaintiff's  claim  frus- 
trates the  policy  of  the  law,  and  is,  therefore,  stand- 
ing alone,  of  no  avail  to  bar  the  operation  of  the 
Statute.  The  defendant  notwithstanding  the  promise 
is  entitled  to  judgment  if  the  suit  on  the  original 

of  1872  =  seo.  146,  Act  X  of  1882),  see  Joogul  Kishoie  v.  Rajkiahore, 
3  W.  E.,  129 ;  and  Wise  v,  Ameeroonessa,  6  0.  L.  IL,  P.  0.,  249.  But  it 
should  be  remarked  that  none  of  these  cases  was  decided  under  Act  IX 
of  1871  or  XV  of  1877,  which  expressly  extinguUhet  the  right  in  eama 
cases.    See  Leotoie  XI. 
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clmm  is  brought  after  the  time  allowed  by  law.^  A  lkctubb 
breach  of  a  promise  not  to  take  advantage  of  the  — - 
Statute,  if  made  for  a  good  consideration,  would  only 
entitle  the  plaintiff  to  bring  a  separate  action  for 
damages.  And  if  the  promise  is  made  before  the 
expiry  of  the  period  of  limitation,  the  plaintiff's 
forbearance  to  sue  would  of  itself  be  a  good  consi- 
deration.* 


*  See  p.  41,  snpra  ;  and  B.  I.  Go.  o.  Odit  Cham  Paul,  6  Moo.  I.  A., 
44;  Banning  on  Limitation,  p.  52  ;  and  Darby  and  Bosanqnet,  p.  56. 
The  rnle  as  to  the  plea  of  laches  is  different.  Where  the  defendant 
wrote  that  should  his  premises  at  any  time  become  a  nuisance,  he  was 
willing  to  assame  that  the  plaintiffs  were  not  damaged  in  their  rights 
by  delay,— it  was  held,  that  the  defendants  could  not  set  up  the  laches  of 
the  plaintiff.  Baxter  v.  Bower,  cited  in  Gale  on  Easements,  5th  Edition, 
p.  711. 

A  compromise    between    the    parties,    reserring  as    between    them  Effect  of  a 
questions  relating  to  a  claim,  which  might  arise  out  of  the  result  of  a  coinpro- 
pending  suit,  may,  in  certain  cases,  have  the  effect  of  preventing  the  ^JJ|^  cases, 
operation  of  the   Statute.     See  Syud    Lutf  Ali  Khan  v.  Afzolunissa, 
16  W.  B.,  P.  C,  20.    In  this  case,  which  was  decided  under  the  old  law, 
the  plaintiff  sued  his  co-sharer  for  money  had  and  received  by  him  for 
the  plaintiff's  use.    In  the  previous  suit  (which  was  against  a  debtor  of 
the  co^arers)  it  was  necessary  to  decide  whether  the  money  had  been 
paid  to  the  defendant  for  himself  only  or  for  the  plaintiff  as  well,  and 
it  was  decided  that  the  payment  (so  far  as  the  debtor  was  concerned) 
was  a  payment  in  resp&ot  of  the  joint  dues  of  the  plaintiff  and  defend- 
ant  Until  the  decision  of  that  suit,  it  could  not  (as  between  plaintiff 
and  defendant)  be  said  that  the  defendant  had  received  any  money  for 
the  plaintirs  use.     Cf,  Art.  62,  Act  XV,  and  I.  L.  B.,  3  AiL.  170. 

*  5  Moo.  I.  A.,  44  ;  and  Darby  and  Bosanquet,  p.  57. 


LECTURE  V. 


TRIAL  OF  THE  PLEA  OF  LIMITATION,   AND  THE  BUEDEN 

OF  PROOF. 


+«t^ 


Plea  of  limitation  tried  separately  from,  and  before,  the  merits  —  When  tried 
together  —  When  the  questions  of  possession  and  title  are  tried  together— 
Sec.  14,  Beng.  Reg.  Ill  of  1798  prohibited  the  trial  of  the  merito  of  a  sait 
barred  by  limitation  —  Practice  before  and  after  1859  —  The  onvt  as  to  the 
issae  of  limitation  is  on  the  plaintiff — Rale  as  to  the  quantum  of  erideoee 
required  —  When  the  onus  is  shifted  —  Onut  in  suits  for  recovery  of  possesston 
—  What  the  plaintiff  is  required  to  prove  in  ejectment  —  Where  the  land  in 
suit  is  beel-bhanUi  —  Where  it  is  a  kkal  or  khai-bhartUi  land  —  In  the  case  ef 
waste  or  jungle  lands  —  Suiu  by  reversioners,  Ac.  —  Suits  under  art.  144. 
Act  XV  —  The  two  Privy  Council  rulings  considered  by  the  High  Courts  of 
Calcutta,  Bombay,  and  Allahabad  —  Where  evidence  of  acts  of  ownership  is 
forthcoming,  and  where  it  is  not  —  Where  possession  under  a  title  is  proved, 
but  not  within  the  prescribed  period  —  The  opinions  of  Wilson  and  Field,  JJ., 
on  the  question  of  onut  —  English  authorities  on  the  question  of  omm  — • 
Wrongful  possession  of  land  under  a  claim  of  right  before  diluvion  —  The 
Calcutta  F.  B.  ruling  on  the  question  of  onus  —  Where  the  land  is  incapable 
of  actual  enjoyment  in  any  of  the  usual  modes  —  Onus  as  to  the  date  of  a 
change  in  the  condition  of  such  land  —  Possession  within  twelve  years  need  not 
be  proved  in  suits  under  art.  144,  Act  XV -«>  Proof  of  determination  of  parti- 
cular  estates  —  Of  possession  having  been  permissive  —  Of  disability  and 
fraud  —  When  onut  is  shifted  in  pre-emption  suits  —  Onut  under  arts.  13S  k 
184  of  Act  XV  —  Proof  of  exceptional  circumstances. 

Plea  of  The  ordinary  rule  is,  that  the  plea  of  limitation 

limitation  ,        •'  ^ 

tried        should  bc  tried  separately,  and  that,  before  the  bar  is 

separately  ...  . 

'rom,       removed,  the  plaintiflF  is  not  entitled  to  go  into  the 

and  before,  .  •  -r*  • 

the  merits,  merits  of  his  •  claim.     But  there    may  be  cases  in 

When       which  it  will  be  necessary  to  investigate  all  the  facts 

together,    bcforc  the  law  of  limitation  can  be  applied  to  the 

claim.     In  such  cases  the  plea  in  bar  may  be  tried 
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in  conjunction  with  the  merits  of  the  case.*  In  a  tiBcruKB 
suit  brought  to  recover  property  from  the  hands  of  — 
an  alleged  trustee,  the  defendant  may  deny  the  trust, 
and  at  the  same  time  plead  limitation.  Here  the 
Court  must  first  determine  that  the  case  is  not  a  case 
of  trust  at  all  before  it  determines  the  issue  of  limit- 
ation.* And  in  a  suit  by  a  person  excluded  from  joint 
family  property  to  enforce  a  right  to  share  therein,  it 
would  be  necessary  to  determine  whether  the  property 
in  suit  is  joint  family  property,  before  the  provision 
of  No.  127,  Sched.  II  of  the  Limitation  Act  of  1877 
could  be  applied  to  it.  The  plaintiff  must,  at  the  very 
outset  of  his  case,  show  that  he  is  a  person  excluded 
from  joint  family  property  in  which  he  has  a  right 
to  share.* 

And  although  it  is  generally  proper  to  deal  with  the  when 
question  of  possession,  for  purposes  of  limitation,  as  uons^o? " 
distinct  from  the  question  of  title,  sometimes,  as  for andutle" 
instance,  where  the  right  to  land  which  is  unfit  for  togcSer. 
actual  enj  oyment  in  the  usual  modes  {e.  g.^  waste  or 
jungle  land)  is    disputed,  it  is  often  impossible  to 
give  evidence   of  acts    of   ownership  or  possession 
over  the   property,   because   it  is    uninhabited  and 

'  See  Mahammed  Azim  v.  Sameerooddin,  12  W.  B.,  286  ;  Eaaim  v, 
Kedar  Nath,  4  W.  R.,  364  ;  Woodin  r.  Ambica,  8  W.  R.,  226.  See  alBo 
Rajab  Saheb  Perhlad  v.  Doorga  Persad,  12  W.  B.,  P.  C,  14.  in  wbiob  the 
qnestion  of  limitation  conld  not  be  decided  before  deciding  the  question 
of  the  Taliditj  of  the  mokmrree  pottah  eet  up  by  the  defendant. 

*  See  the  referring  order  of  Justice  Mitter  in  Dinomoney  v.  Doorga 
Penad,  21  W.  R.,  70.  F.  B.  Under  Act  XIV  of  1869,  in  Runjeet  Ram  v 
Goburdhun,  20  W.  R.,  26,  and  under  Act  IX  of  1871,  in  Radha  Gobind  t?. 
IngliB,  7  C.  L.  R.,  364,  the  Privy  Council  decided  the  question  of  title  first. 

*  See  Indemarain*8  case,  reported  in  the  Englishman  of  the  6th  August 
1875 ;  Kalikishore  t?.   Dhununjoy  Roy,  I.  L.  R.,  3  Calc,  228  ;  Obhoy  v 
Gobind,  I.  L.  R.,  9  Calc,  237.    In  this    respect  there  is  no  difference 
between  Act  IX  of  1871  and  Act  XV  of  1877. 
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Lectube  uncultivated,  and  no  acts  of  ownership  by  any  one 
—1  have  been  exercised  over  it.  In  such  cases  it  is  often 
necessary  to  try  the  question  of  title  in  conjunction 
with  the  question  of  limitation.  In  the  doubt  creat- 
ed by  the  absence  of  proof  of  possession  by  either 
party,  the  Court  is  obliged  to  resort  to  evidence  of 
title,  and  to  presume  that  the  party  who  has  the 
title  has  also  the  possession.®  And  even  in  the  case 
of  cultivated  lands,  if  there  is  strong  evidence  of 
possession  on  the  part  of  the  plaintiflF,  opposed  by 
evidence  apparently  strong  also  on  the  part  of  the 
defendant,  the  Court  is  sometimes  obliged  to  try  the 
question  of  title  first,  in  order  that  it  may  decide  the 
question  of  limitation,  with  the  aid  of  the  ordinary 
presumption  that  possession  accompanies  title.' 

Where  it  was  admitted  that  plaintiff  had  a  share 
with  defendant  in  a  certain  mehal^  and  the  question 
was,  whether  the  lands  in  dispute  belonsjed  to  that 
or  to  defendant's  separate  mehcd,  the  plea  of  limita- 
tion was  held  to  have  been  correctly  tried  with  the 
merits  of  the  case.  The  defendant  having  admitted 
that  the  plaintiff  was  in  possession  of  the  whole  of 
his  share  of  the  joint  mehal,  the  suit  could  not  be 
barred  by  limitation  if  the  disputed  lands  formed 
a  part  of  that   mehal,   while  if  they   did   not,  the 


•  Mohima  Chunder  r.  Hurro  Lai,  I.  L.  B.,  3  Calc,  768  ;  (S.  C.)  2  C.  L.  R., 
364  ;  Ram  v.  Kuan,  5  0.  L.  R.,  481. 

^  Raujeet  Ram  v.  Gobardhun,  20  W.  R.,  25,  30,  P.  0.  There  is  no  law 
which  says  that  the  issae  of  limitation  mast,  in  every  case,  be  tried  before 
the  merits.  See  the  referring  order  of  Jnstioe  Mitter  in  Dinomoney  r* 
Doorga  Persad,  21  W.  R.,  70,  F.  B.  In  Radha  Gobind  v.  Inglis,  7  C.  U 
B.,  364,  and  Runjeet  Ram  v,  €k>bardhan,  20  W.  R.,  26,  the  Privy  Council 
decided  the  question  of  title  before  that  of  limitation. 
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defendant  would   be   entitled   to  judgment  on  the  lecture 
merits.®  — ^ 

But,  generally  speaking,  in  suits  for  ejectment 
based  on  boundary  disputes,  where  plaintiff  admits  that 
he  has  been  dispossessed,  the  issue  of  limitation  is  the 
first  to  be  considered,  and  it  is  wholly  independent 
of  the  boundary  question.  No  proof  of  anterior  title, 
such  as  would  be  involved  in  the  decision  of  the 
boundary  question  in  plaintiff's  favor,  can  relieve 
him  from  the  burthen  of  removing  the  bar  of  limita- 
tion by  proof  that  the  cause  of  action  accrued  to  him 
on  a  dispossession  within  twelve  years  next  before 

the  commencement  of  the  suit.' 

Bengal  Reg.  Ill  of  1793,  sec.  14,  and  the  correspond-  sec.  h, 
mg  enactments  of  the  other  Presidencies,  prohibited  i" «« nos* 

I       ^  /.  1  .  .  ,  .    .  ,       prohihited 

the  Courts  from  hearing,  trymg  or  determmmg  the  the  trial  of 
merits  of  any  suit  if  it  was   barred  by  limitation,  of  a  suit 
But  even  this  provision  did  not  prevent  the  Courts  limitation, 
from  considering  the  merits   of  the  case  so  far  as 
Buch  consideration  was  necessary  to  determine  the 
question  of  limitation, — that  is,  to  ascertain  if  the  suit 
was  actually  barred. 

A  literal  interpretation   of  the   section,  however, 
might  have  prevented  the  Courts  from  going  into  the 

*  Doorga  Ram  v  Ratanmonee,  4  W.  R.,  61.  A  similar  reason  is  given 
in  12  W.  U.,  P.  C,  14,  which  was  a  case  for  setting  aside  an  aUeged 
Mokmrree. 

•  Maharaja  Koonwar  v,  Nundo  Lai,  8  Moo.  I.  A.,  99  ;  (S.  0.)  1  W.  R., 
^'  C.,  51.  This  case  was  decided  under  the  Regulation  of  the  Bengal  Code. 
In  Radha  Gobind  r.  Inglis,  7  C.  L.  R.,  364,  P.  C.  (a  case  governed 
by  Act  IX  of  1871  and  Act  VIII  of  1859),  where  the  land  in  dispute  was 
hfel'bkarati,  the  first  question  raised  and  decided  was  the  question  of 
title.  So  also  in  Runjeet  Ram  t?.  Goburdhun,  20  W.  R.,  25,  P.  0.  (a 
^^^  of  dispossession  of  a  mouza,  governed  by  Act  XIV  of  1859  and  Act 
^lU  of  1859),  where  the  evidence  of  possession  was  conflicting. 
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lectubb  merits  of  cases  which  could  be,  and  were,  decided  on 

—1-     the  issue  of  limitation.    But  the  practice*®  of  the  Court 

before^tnd  was  opposcd  to  such  literal  interpretation.     And  now 

a  ujr  1859.  ^j^^  language  of  the  Limitation  Acts  since  1859  is  in 

this  respect  very  diflferent.  In  Tarakanto  Banerji  v. 
Puddomoney  Dasee^  their  Lordships  of  the  Privy 
Council  overruled  the  decision  of  the  Sudder  Court 
on  the  question  of  limitation,  and,  finding  that  the 
merits  had  not  been  entered  into  in  the  Courts  below, 
remarked,  that  it  was  much  to  be  desired  that,  in 
appealable  cases,  the  Courts  below  should,  as  fisur  as 
may  be  practicable,  pronounce  their  opinions  on  all 
the  important  points,  so  as  to  enable  the  Appellate 
Court  to  decide  the  appeal  finally. 

And  in  a  later  case  the  Calcutta  High  Court  ob- 
serves, that  the  objection  of  the  special  appellant  to 
the  eflfect  that,  when  a  case  is  decided  on  limitation, 
the  Court  cannot  go  into  the  merits,  is  untenable. 
There  may  be  cases,  specially  such  as  are  appealable 
to  Her  Majesty  in  Coimcil,  where  it  is  very  right 
that  the  merits  should  also  be  gone  into,  so  that  the 
Lords  of  the  Privy  Council  may  be  in  a  position,  if 
they  overrule  the  decision  on  limitation,  to  hear  at  once 
the  appeal  on  the  merits,  and  so  save  the  parties  fix)m 
the  trouble  and  expense  of  remands  to  this  country. 
The  same  principle  applies,  more  or  less  according  to 
the  circumstances  of  the  case,  to  all  appealable  suits.* 


1*  See  Gholam  Bossool  v.  Mnsst.  Magglo,  1  Moo.  I.  A.,  446,  in  which  the 
Sadder  Court  tried  both  the  questions,  and  their  decision  was  affirmed 
bj  the  Privy  Coonoil 

«  10  Moo.  I.  A.,  477  ;  (S.C.)  6  W.  B..  P.  C,  63. 

*  Shibo  Doorga  v.  Sjnd  Hossein,  6  W.  B.,  218  ;  see  also  Bajah  LaU  r. 
Delputi,  I.  L.  B.,  5  Calc,  363 ;  (S.C.)  5  G.  L.  B.,  374,  379. 
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It  is  a  settled  rule  of  law  that  it  is  for  the  plaintiff  lecture 
to  show  primd  fade  that  his  suit  or  right  of  action     — ^ 
is  not  barred  by  limitation.'  Jxo  the 

The  Civil  Procedure  Code  requires  that  the  plaint  liquation 
should  set  forth  the  cause  of  action  and  when  itpiintiff! 
accrued,  and  if  the  cause  of  action  arose  beyond  the 
period  ordinarily  allowed  by  any  law  for  instituting 
the  suit,  the  ground  upon  which  exemption  from  such 
law  is  claimed.  (Sec.  26,  Act  VIII  of  1859 ;  sec.  50, 
Act  X  of  1877  and  Act  XIV  of  1882.)* 

The  Code  further  provides  that,  if  the  suit  appear 
from  the  statement  in  the  plaint  to  be  barred  by  any 
positive  rule  of  law,  the  Court  shall  reject  the  plaint.' 
(Sec.  32,  Act  VIII  of  1859;  sec.  54,  Act  X  of  1877 
and  Act  XIV  of  1882.)  Thus  the  plaintiff  is  under 
the  necessity  of  satisfying  the  Court  that  his  claim 
is  not  barred  by  lapse  of  time.  Nor  does  this  obli- 
gation cease  when  the  plaint  has  been  admitted.  If 
the  defendant  plead  limitation,  or  if,  although  he  do 
not  plead  it,  it  appear  to  the  Court  upon  the  facts 
that  the  suit  was  commenced  after  the  period  of  limit- 
ation had  expired,  the  Court  is  bound  to  call  upon 
the  plaintiff  to  prove  that  he  has  not  forfeited  his  right 
of  action.  A  suit  which  is  barred  by  limitation  can- 
not be  maintained  in  a  Court  of  Justice.  The  words 
of  the  Law  of  Limitation  as  contained  in  Reg.  Ill  of 

'  Mohammed  Ibrahim  v.  M.  B.  Morrison,  I.  L.  E.,  5  Calo.,  36,  37.  See 
Wilbj  V.  Hennan,  2  Or.  U  M.,  658. 

*  The  Regalations  of  Bengal  and  Madras  were  interpreted  as  laying 
down  the  same  rule.  See  Yaoheraddj's  case,  5  W.  B.,  P.  C,  114,  ante^  p.  92. 

*  In  Eaja  Shaheb  Perhlad  v,  Moharaja  Bajendro  Eishore,  12  Moo.  L 
A.,  289 ;  (S.C.)  12  W.  B.,  P.  C,  6,  19,  their  Lordships  of  the  Privy  Council 
ay :  "  Section  32  (Act  YIII  of  1859)  shows  that  the  plaintiff  is  bound  to 
tttisfy  the  Court  that  his  right  of  action  is  not  barred  by  lapse  of  time.** 
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* 

LECTunB  1793,  sec.   14,  and  Act   XIV  of  1859,  sec.  1,  were 
—1     distinctly  'prohibitive ;  and  sec.  4,  Acts  IX  of  1871 
and  XV  of  1877,  renders  it  obligatory  upon  the  Court 
to  dismiss  a  suit  which  is  instituted  after  the  pres- 
cribed period  of  limitation.     If,  therefore,  any  ques- 
tion or  doubt  on  the  subject  arise,  the   plaintiff  is 
bound  (prima  facie)  to  satisfy  the  Court  that  it  has 
not  been  induced  to  entertain  a  suit  which  the  law 
has  forbidden  it  to  entertain.^     The  Court  will,  how- 
Rule  as  to  cvcr,  as  rcspccts  the  quantum   of  evidence  required, 
tmn^JTf''"'  consider  the  opportunities  which  in  particular  cases 
?eqiu?^    each  party  may  naturally  be  supposed  to  have  of 
giving  evidence.' 

.  In  a  suit  for  breach  of  contract,  the  plaintiff  must 
prove  that  the  breach  of  contract®  or  other  event  from 
which  limitation  commences  to  run  occurred  within 
the  limited  time. 

Similarly,  in  a  suit  for  a  tort,  the  onus  is  on  the 
plaintiff  to  prove  that  the  malfeasance,  misfeasance, 
nonfeasance  or  other  event  from  which  limitation  com- 
mences to  run  took  place  within  the  prescribed  period. 


^  See  Pandurang^Goyinda  v,  Balkrishna  Hari,  6  Bomb.,  A.  C.  J.,  125. 

'  liajah  Kissen  Datt  v.  Norendra  Bahadur,  L.  Rep.,  3. 1.  A.,  85.  In  this 
case  the  question  was  whether  a  suit  for  redemption  was  barred  bj  limita- 
tioD,  and  it  depended  upon  the  further  question  whether  or  not  the  term 
for  redemption  fixed  by  the  instrument  of  mortgage  had  expired  before 
1866.  The  defendant's  case  was.  that  the  instrument  was  lost  in  the 
mutiny,  but  that  the  term  fixed  by  it  had  expired  before  1856.  It  was 
held  that  the  onus  lay  on  the  plaintiff  to  substantiate  his  case  by  giving 
aomeprimd  facie  eyidence  that  the  term  did  not  expire  before  1856,  and 
that  as  the  plaintiff  had  given  such  evidence,  the  burden  of  proof  was 
shifted  on  the  defendant,  mortgagee,  for  it  was  more  in  kU  power  to  give 
accurate  evidence  of  the  contents  of  the  instrument  than  in  that  of  the 
plaintiff. 

*  See  Taylor  and  Bell,  131 ;  and  Rajah  JudoobhooBon  v.  Mr.  T.  J. 
Kinny,  3  W.  E.,  S.  0.  0.  Ref .,  pp.  9, 10. 
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When  the  plaintiff's  suit  or  proceeding  is  primd  lbctub* 
facie  within   time,  if  the    defendant    alleges   that     — ^ 

."L  .  n    i  •11  11        •  When  the 

the  case  is  governed  by  a  special  clause  allowing  a  <mw  is 
shorter  period  of  limitation,  it  is  for  him  to  satisfy 
the  Court  that  the  case  comes  under  that  special 
clause.*  The  burden  of  proof  lies  on  the  defend- 
ant, because  he  would  fail  if  no  evidence  at  all  were 
given  on  this  question  on  either  side.^®  If  the 
defendant  wishes  the  Court  to  believe  in  the  exist- 
ence of  particular  facts,  which  if  believed  would 
operate  as  a  bar  to  the  suit,  it  is  for  him  to  prove 
those  facts,^  except  perhaps  when  the  facts  are 
specially  within  the  knowledge  of  the  plaintiff.*  And 
when  the  charge  is  made  of  want  of  bona  Jidesj 
it  certainly  lies  upon  the  party  making  that  charge 
to  substantiate  it  by  evidence  satisfactory  to  those 
who  have  to  decide  the  question.' 

In  a  suit  on  a  bond  or  a  promissory  note  payable 
at  a  fixed  period  after  demand^  where  the  plaintiff 
contends  that  no  demand  was  made  anteinor  to  the 
period  of  limitation,  the  burden  of  proving  an  earlier 
demand  lies  on  the  party  who  pleads  limitation.* 
But  here,  as  in  other  casesT,  the  plaintiff  must  show 
primd  facie  that  his  cause  of  action  arose  within  the 
limited  time  before  the  onus  is  shifted  on  the  defend- 


*  See  Mohanaing  v.  Conder,  I.  L.  R.,  7  Bomb.,  478. 
"  See  sec.  102,  Act  I  of  1872. 

*  See  sec.  103,  Act  I  of  1872. 

*  See  sec.  106.  Act  I  of  1872. 

'  Benoderam  Sein  v.  Brojendro  Narain,  21  W.  B.,  97,  P.  G. 

*  See  Ch.  Div.,  687,  Brown  t?.  Rutherford.  A  note  payable  "  on  de- 
mand "  is  immediately  payable,  but  a  note  payable  three  months  after 
demand  gives  no  cause  of  action  unless  a  demand  has  actually  been 
made.    See  art.  72,  Sched.  II,  Act  XV  of  1877. 

H 
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Lecture  qj^^     j^  jg  j^^^.  necessary  to  prove  the  earlier  demand 
—     (or  any  other  fact)  by  direct  evidence.    The  evidence 
afforded  by  circumstances  may  be  suflScient/ 

In  a  suit  under  art.  127  of  Act  IX  of  1871,  by 
a  Hindu  excluded  from  joint  family  property,  to 
enforce  a  right  to  share  therein,  when  the  plaintiff 
shows  pnrnd  facie  that  his  case  fiiUs  under  that  article 
( Obhoy  Chum  v.  Gobind  Chunder,  I.  L.  R.,  9  Calc, 
237),  it  is  for  the  defendant  to  show  that  the  plaintiff 
claimed  and  was  refused  his  share  more  than  twelve 
years  before  the  institution  of  the  suit.  (Hansji  v. 
Valabh,  I.  L.  R.,  7  Bomb.,  297.) 

Onu$  in         When  plaintiff  alleges  that  he  has  been  dispossessed^ 

suits  for  3  »  •  ^1  !•  1 

recoveru  of  aud  sucs  to  rccovcr  posscssiou,  the  ordmary  rule 
'******"'^"*  applied  is  that  the  onus  is  on  him  to  prove  possession 
and  dispossession  within  the  prescribed  period.  He 
is  boimd  to  satisfy  the  Court  that  he  has  had  posses* 
sion  within  that  period,  but  it  may  not  always  be 
necessary  for  him  to  prove  that  possession  by  positive 
acts  of  ownership  ;  the  Court  may  in  some  cases  pre* 
sume  in  his  favor  from  the  fact  of  previous  title  and 
possession.® 

Speaking  of  suits  for  the  recovery  of  immoveable 
property  (under  sec.  1,  cl.  12,  Act  XIV  of  1859), 
Sir  Richard  Couch,  C.J.,  says  :  "  It  has  been  settled 
that  the  plaintiff  must  show  that  he  or  some  one 
through  whom  he  claims  has  had  possession  within 


*  Bam  Chunder  Ghoehal  r.  Hemaaginee  Debi.  3  C.  L.  R.,  836,  348 ;  I.  L. 
B.,  4  Calc,  2B3  ;  and  Brown  v.  Batherford,  14  Ch.  Dir.,  687.  An  offer  of 
pajment  of  the  principal  or  an  actual  payment  of  interest  before  snit 
has  been  considered  sufficient  to  raise  the  presumption  of  a  preyioo* 
demand. 

•  Mohini  Mohan  Daas  r.  Kristo  Kishore  Dutt,  12  a  L.  B.,  337» 
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twelve  years  before  the  suit.  If  he  sues  for  the  reco-  Lecttjbb 
very  of  immoveable  property  on  the  ground  of  having  — 
been  dispossessed  from  it,  he  must  show  that  he  has 
come  within  twelve  years  from  the  time  when  his  cause 
of  action  arose — ^the  time  when  he  was  dispossessed. 
It  is  not  enough  for  him  to  prove  his  title  to  the  pro- 
perty which  is  the  subject  of  the  suit,  and  leavie  it  to 
the  defendant  to  show  that  the  suit  is  barred  by  the 
law  of  limitation  by  proving  when  the  plaintiff  was 
last  in  possession.  It  has  been  considered,  looking 
at  the  way  in  which  the  law  of  limitation  is  framed, 
that  the  plaintiff  is  boimd  to  give  evidence  of  that 
kind.''^  Applying  this  rule  to  suits  for  shares  in  joint 
fiunily  property  (under  cl.  13,  sec.  1,  Act  XIV  of 
1859J,  it  was  held  that  the  onus  was  on  the  plain- 
tiff to  show  that  he  had  possession  of  his  share, 
or  received  payments  on  account  of  it,  within  twelve 
years  from  the  institution  of  the  suit.® 

On  the  question  of  limitation  in  a  case  of  ejectment 
(under  Act  XIV  of  1859),  the  Bombay  High  Court  • 
say  :  "  The  burden  of  proof  being  upon  the  plaintiff, 
what  is  he  required  to  prove?    Simply  that  the  cause 


'  Goenin  Dass  v.  Seroo  Koinari,  19  W.  B.,  192.  This  was  also  the 
role  in  suits  for  ejectment  governed  by  the  Regulations.  See  Maharaja 
Koowar  r.  Baboo  Nnnd  Lall,  1  W.  B.,  P.  C,  51  ;  (S.C.)  8  Moore's 
I  A.,  199 ;  also  Bajah  Shaheb  Perhlad  o,  Budhn  Sing.  12  W.  B., 
P.  C,  6, 19;  Beer  Chunder  Joobraj  v.  Deputy  Collector  of  Bhullua,  13  W. 
R..  P.  C,  22.  It  may  be  observed  that,  in  all  these  three  oases,  the  plain- 
Uff  tdmitted  having  been  actually  ditpottested  by  the  defendant  for  ten 
or  deven  years  before  the  institution  of  the  suit.  Sir  Biohard  Couch's 
lemtrks  also  evidently  refer  to  suits  for  possession  of  immoveable  property, 
when  the  plaintiff,  while  actually  or  constructively  in  possession  of  (he 
property,  has  been  dUpouessed  or  has  discontinued  the  possession. 

*  Gonmin  Dass  v.  Seroo  Kumari  Debia,  19  W.  B.,  192. 

'  In  Pandorang  Govinda  v.  Balkrishna  Hari,  6  Bomb.,  A.  C,  125. 
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Lecture  of  action  accrued  within  the  period  of  limitation 
— '-  made  applicable  to  the  suit.^®  This  is  by  no  means 
^iintiff  1«  equivalent  to  saying  that  a  plaintiff,  in  an  action  of 
' rovetn  ^  ^JGctment,  must  prove  that  he  has  been  in  possession 
ejectment,  within  twclvc  ycars.  He  may  not  have  been  in  posses- 
sion within  twelve  years,  and  yet  the  cause  of  action  may 
have  accrued  within  that  period.  If  a  man  buy  a  piece 
of  open  ground,  he  is  not  bound  to  enclose  it  or  to 
build  upon  it  or  formally  to  take  possession  of  it ; 
nor,  if  he  does  formally  take  possession  of  it,  is  he 
bound  to  proclaim  by  subsequent  acts  the  continuance 
of  his  possession  :  so  long  as  the  land  remains  un- 
occupied, his  rights  are  not  interfered  with,  and  he  is 
not  called  upon  to  assert  them.  He  has  no  cause  of 
action,  and  there  is  no  person  whom  he  can  sue. 
His  cause  of  action  accrues  when  another  person 
takes  possession  of  the  land,  and  not  before/  If  he 
has  omitted  to  take  possession  of  the  land  himself, 
(he  may  not  be  able  to  treat  the  intruder  as  a  tres- 
passer, but)  he  can  bring  an  action  to  eject  him  at 
any  period  within  twelve  years  from  the  date  of  the 
intruder's  occupation  of  the  land/'' 

^  In  exceptional  cases,  where  the  period  of  limitation  mns  from  a  time 
posterior  to  the  accrual  of  the  conse  of  action,  the  plaintiff  need  only 
show  that  he  is  within  time  from  the  starting'  point  fixed  hy  la^. 
For  an  example,  see  No.  10,  Sched.  II,  Acts  IX  and  XV ;  and  sec.  1,  cl.  Ir 
Act  XTV  of  1859.    See  Lekram  Koer  r.  Janki,  W.  R.,  186*,  p.  285. 

The  cause  of  action  in  a  pre-emption  suit  is  the  sale  to  a  stranger,  bat 
thepunctttm  tempori^  is  not  the  date  of  the  sale. 
Suirsbyre-      *  So  also,  in  suits  by  a  reversioner  or  remainderman,  or  by  a  person 
versioners,  ^^Ylo  is  not  entitled  to  immediate  possession  at  the  time  when  the  defend- 
ant first  takes  possession  of  the  property,  the  cause  of  action  arises  oaly 
wl^n  the  estate  falls  into  possession. 

•  Sir  Richard  Garth  considers  these  remarks  of  3Ielvill,  J.,  about  poese*- 
siou  to  be  applicable  to  all  ca»es  where  the  production  of  direct  evidence 
of  possession  is  either  difficult  or  impossible  (12  C,  L.  R.,  262)  ;  Jutice 
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In  a  recent  case'  before  the  Privy  Council,  the  Lkcturb 
plaintiff  claimed  certain  lands  included  within  the     — ^ 

Where  tho 

limits  of  a  beel^  or  lake.  The  land  so  claimed  had  be-  land  in  suit 
come  dry  and  culturable  during,  at  least,  a  part  of  rati. 
the  year.  The  proprietor  of  a  neighbouring  talook 
was  the  defendant,  and  he  denied  the  plaintiflTs  title 
to  the  soil  of  the  beel^  and  relied  on  adverse  possession 
for  more  than  twelve  years  before  the  institution  of 
the  suit.  The  plaintiff  having  given  evidence  of  his 
ancestor's  possession  of  the  main  talook  to  which  the 
bed  appertained,  and  proved  his  title  to  the  soil  of 
the  bed  itself,  their  Lordships  said  :  "  The  question 
remains  whether  the  disputed  land  had  or  had  not  been 


Wilson  appears  to  oonsider  them  applicable  to  waste  or  unreclaimed  lands 
(8C.  L.  R.,  130). 

In  the  case  supposed  bj  Helvill,  J.,  it  is  not  stated  whether  the  vendor 
has  given  up  his  own  possession.  If  it  is  assumed  that  the  yendor  has 
giren  up  possession,  it  follows  that  the  yendee  has,  in  the  eje  of  the  law, 
been  in  possession  of  the  ground  from  the  date  of  purchase,  and  he 
woold  be  in  a  position  to  proye  such  possession.  If  the  vendor  being 
in  possession  does  not  actually  or  constructiyelj  deliver  possession  to  the 
vendee,  the  latter  must  ordinarily  bring  his  suit  against  the  former  or 
his  representatives  or  assigns,  within  twelve  years  from  the  date  of  pur- 
chase. In  a  suit  for  possession,  when  the  plaintiff,  while  in  possession, 
has  been  dispossessed  or  has  discontinued  the  possession,  the  cause  of 
action  being  the  dispossession  or  the  discontinuance,  the  plaintiff  must 
prove  that  he  had  lost  possession  within  twelve  years.  Discontinuance  of 
positive  acts  of  ownership,  however,  does  not  necessarily  amount  to  loss 
or  discontinuance  of  possession  in  the  eye  of  the  law.  A  stranger  must 
have  entered  into  possession  before  the  possession  of  the  owner  can  (in  the 
absence  of  express  abandonment)  be  said  to  have  discontinued. 

And   in  suits  falling    under  art.   146  of   Act  IX  of  1871   and  art.  Suits  under 
144  of  Act  XV  of  1877,  it  is  not  necessary  for  the  plaintiff  to  prove  that  "''  ™* 
he  was  in  possession  within  the  period  of  twelve  years,  provided  the  suit  is 
bronght  within  twelve  years  of  the  time  when  the  posseflsion  of  the  defend- 
ant or  his  predecessor  in  interest  became  adverse  to  the  plaintiff.   Hon- 
war  AU  r.  Uunoda  Persatl,  I.  L.  II.,  5  Calc,  644,  P.  C. ;  and  Koran  Sing  v, 
Bakar  Ali,  I.  L.  a,  C  AIL,  1,  P.  C. 
•  Eadha  Gobinda  Bay  r.  Inglis,  7  C.  L.  E.,  364,  P.  C. 
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liBcrruEK  occupied  by  the  defendant  for  twelve  years  before  the 
— 1  suit  was  instituted,  so  as  to  give  him  a  title  against 
the  plaintiff,  by  the  operation  of  the  Statute  of  Limita- 
tion, On  this  question,  undoubtedly,  the  issue  is  on 
the  defendant.  The  plaintiff  has  proved  his  title  ;  the 
defmdant  must  prove  that  the  plaintiff  has  lost  it  by 
reason  of  his,  the  defendant's,  adverse  possession. 


"4 


The  two  *  This  mling  lit  first  sight  appears  to  be  opposed  to  other  decisioiiB  of 

PrivyCoun-  (j^q  priyy  Council,  specially  to  the  deciBion  in  Maharaja  Koowar's  caw, 
considered  ^  Moore,  199  ;  (8.  C.)  1  W.  R.,  P.  C,  51.  in  which  it  was  held  that  no  proof 
by  theHigh  of  anterior  title  in  the  plaintiff  can  shift  the  onus  upon  the  defendant  of 
5*^?"'^^'  preying  the  time  and  manner  of  dispossession.  See  Kalichum  i».  The 
Bombay!     Secretary  of  State,  8  0.  L.  R.,  90 ;  and  Monmohun  v,  Mothora  Mohun, 

and  Aila-  Und^  126,  where  the  conflioting  decisions  are  reconciled  in  two  difEerent 

habad.         ^^^ 
ways. 

In  Kali  Chum*8  case,  Sir  Richard  Garth  (incorrectly)  assumed,  that 
the  plaintiff  in  Maharaja  Koowar's  case  did  not  attempt  to  prore  any 
possession  at  any  time  before  suit,  and  added  that,  in  Radha  €k>bind*8  case, 
the  plaintiff  did  prove  his  ancestor's  possession,  though  not  within  the 
statutory  period.  In  Monmohun 's  case,  Justices  Wilson  and  Field  distin- 
guish the  two  Priry  Council  cases  by  pointing  out  that  the  seoond  case 
related  to  land  recently  formed  by  the  gradual  drying  up  of  a  lake 
belonging  to  the  plaintiff,  while  the  first  referred  to  land  which  was 
occupied  and  was  from  before  susceptible  of  actual  and  visible  iKJSsession. 
In  a  later  case,  Hafiz  Mahomed  v.  Abdool  Gunny,  12  C.  L.  R.,  257  (F.B.),  Sir 
Richard  Garth  distinguishes  the  two  Priyy  Council  cases  by  remarking 
that  the  second  case  proceeded  upon  the  well-known  rule  that  a  title 
and  teisint  when  once  established,  must  be  presumed  to  continue,  at  least, 
in  cases  where  there  is  no  direct  evidence  of  possession,  and  where  sack 
evidence  is,  from  the  nature  of  the  case,  either  difficult  or  impossible  to 
obcain,  and  by  adding  that  the  defendants  who  apparently  had  first 
brought  the  bed  of  the  beel  into  cultivation,  were  presumably  better  able 
to  prove  when  and  how  the  cultivation  had  commenced.  In  the  same  case, 
Mitter,  MoDonell,  Prinsep  and  Wilson,  JJ.,  were  of  opinion  that  the 
distinction  depended  upon  the  character  and  condition  of  the  land  in 
dispute  in  the  two  cases ;  that  if  the  land  is  incapable  of  any  beneficial 
use,  or  if  it  produce  some  trifling  profit  now  and  then,  if  it  is  perma- 
nently or  temporarily  incapable  of  actual  enjoyment  in  any  of  the  cus- 
tomary modes,  as  by  residence,  or  tillage,  or  receipts  of  a  settled  rent, 
the  principle  of  presumption  may  be  resorted  to,  and  that  the  Privy 
Council  gave  the  plaintiff  in  the  second  case  the  benefit  of  the  prsnmp- 
tion  because  the  land  was  hceUbharatu 
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In  Sunnud  All's  case  (9  W.  R.,  124)  Sir  Barnes  lkctubb 
Peacock,  C.  J.,  pointed  out,  that  when  lands  which     — \ 
are  not  in  their  nature  capable  of  actual  occupation  a  ihaior '' 
(such  as  a  khal)  appertain  to  lands  which  are  occu-  ra«»uudr 
pied,  the  possession  of  the  former  follows  that  of  the 
latter  ;  that,  generally  speaking,  a  khal  would  con- 
tinue in  the  possession  of  the  person  in  possession  of  • 
the  lands  to  which  it  appertains,  until  it  dries  up  and 
becomes  culturable ;  but  if  any  one  to  whom  it  does 
not  belong    takes   possession   of  it  even   before  it 
becomes  culturable,  a  cause  of  action  accrues  to  the 
party  entitled  from  the  time  of  such  wrongful  posses^ 
sion  ;  that  the  same  law  of  limitation  applies  to  khcds 
and  bharat  lands  as   to   other   lands,  though  with 
regard  to  the  former  there  might  be  more  difficulty  in 
determining  the  time  at  which  wrongful  possession  was 
taken ;  that,  looking  to  the  nature  of  khal  bharatlBnds 
and  the  presumption  that  the  person  in  possession  of 
the  main  land  to  which  it  appertains  was  by  implication 
in  possession  of  that  which  appertained  to  it  until 
some  one  else  took  actual  possession,  it  would  be  for 
the  defendant  to  show  that  he  took  possession  of  the  land 
at  a  time  more  than  twelve  years  before  the  commence- 
ment of  the  suit  ;  and  that  even  in  the  case  of  such 
lands  the  Court  had  to  try  (with  reference  to  these 
remarks)  whether  the  plaintiff  was  in  possession  of 


In  Moro  Desai  r.  Bamchandra,  I.  L.  B.,  6  Bomb.,  508,  Melvill,  J., 
refers  to  the  apparent  inoonsisteooj  of  the  Privy  Coanoil  decisions,  and 
without  attempting  to  reooncile  them,  holds  that  the  few  remarks 
in  Badha  Gobind's  case  ooold  not  have  been  meant  to  upset  the  old 
rule  applicable  to  ordinary  oases  of  ejectment.  But  in  Sarsnti  v, 
Kunj,  I.  L.  B.,  6  AIL,  345,  F.  B.,  it  has  been  held  that,  under  the  authority 
of  Radha  Gobind's  case,  proof  of  title  is  sufficient  to  shift  the  onus  of 
proving  extinction  (of  Utle  by  limitation)  to  the  defendant. 
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Lectube  the  land  within  twelve  years  before  the  commence* 

— ^     ment  of  the  suit.' 
In  the  case     As  to  the  prcsumption  of  possession,  Sir  Richard 
otjungh    Gtirth,  C.  J.,  in  Mohima  Chunder  Dey  v.  Uurrolal 
Sircar ^^  says  :  "  In  some  cases,  as  for  instance  where 
grants  or  leases  have  been  made  of  waste  or  jungle 
»  lands  and  the  right  to  these  lands  is  disputed,  it  is 
often  impossible  to  give  evidence  of  acts  of  owner- 
ship or   possession    over   the  property   because  it 
is  uninhabited  aud  uncultivated,  and  no  acts  of  owner- 
ship by  any  one  have  been  exercised  over  it.     In 
such  cases  it  is   often  necessary,  for  the  purpose  of 
deciding  the  question  of  limitation,  to  rely  upon  very 
slight  evidence  of  possession,    and  sometimes  posses- 
sion of  adjoining  land  coupled  with  evidence  of  title, 
such  as  grants  or  leases  ;  and  the  Courts  are  justified 
in    presuming,  under    such  circumstances,  that  the 
party  who  has  the  title  has  also  the  possession." 
Where  evi-     Again,  in  Rambandhu  v.  Kvsu  Bhatta^^  the  learned 
acuof^      Chief  Justice  observes  that,  as  long  as  reliable  evidence 
STfonh-'*  of  acts    of  ownership  is  forthcoming,  there  is  no 
and  whire  difference  between   the  proof  of  possession   in    the 
*'^"^'-     case  of  jungle  or  waste  or  uncultivated  lands,  and 
that  in  the  case  of  cultivated  lands,  and  such  proof 

*  As  to  the  onos  and  the  presamption  in  these  and  analogoos  oases, 
see  3  W.  R.,  73,  SO,  82,  Messrs.  Watson  U  Co.  v.  The  Government  (jangle 
or  uncoltivated  lands) ;  9  W.  B.,  124,  Sannad  All  v,  Mussamat  Korrim- 
cx>nissa  (hhaU  and  khal-hharati  lands)  ;  11  W.  B.t  268,  Mahomed  r.  Kur- 
rim  (heel  lands) ;  16  W.  B.,  102,  Baja  Leelannnd  v,  Mossamnt  Bassee- 
roonnissa  (jangle  land);  24  W.  B.,  410,  Moocheeram  v,  Bissambhnr 
(nnoGcapied  and  exoeedinglj  narrow  strip  of  land)  ;  8  0.  L.  B.,  126,  Mon- 
mohnn  Ghose  v.  Mothnra  Mohnn  Bojr  (reformed  alluvial  lands  as  opposed 
to  new  accretions). 

*  2  0.  L.  B.,  364. 

*  6  0.  L.  B.,  481,  Bambandha  v.  Koau  Bhatta 
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is  oftentimes  forthcoming,  as  in  the  cutting  down  of  lectubb 
trees,  grazing  of  cattle,  or  putting  up  of  boundary     — 
marks  or  fences,  and  the  like.®     But  it  does  some- 
times happen,  that  neither  party  to  a  suit  has  exer- 
cised any  acts  of  ownership  at  all  over  the  lands  in 
question  which  are  capable  of  proof,  and  then  in  the 
doubt  created  by  such  absence  of  proof  or  of  reliable  . 
proof,  the  Court  is  obliged  to  resort  to  evidence  of 
title,  and  to  presume  that  the  party  who  has  the  title 
has  also  the  possession.'    Where  there  is  evidence  of 
some  acts  of  ownership,  it  would  be  right  for  the 
Court  to  decide  the  case  upon  that  evidence,  so  far  as 
the  question  of   possession    is  concerned,    without 
resorting  to  the  proof  of  title.* 

In  Kcdi  Charan  Sahu  v.  The  Secretary  of  State^^  where  po»- 
Sir  Richard  Grarth,  C.  J.,  attempts  to  reconcile  the  derT title 
Privy  Council  decision  in  8  Moore's  I.  A.,  199,  with  "ut^nor  * 
that  in  7  C.  L.  R.,  364,  and  remarks,  that  the  laws  prescribed 
of  Limitation  and  Civil  Procedure  make  no  distinc-  ^^'^ 
tion  between  different  kinds  of  land  ;  that  the  pre* 
sumption  must  in  one  case  be  the  same  as  in  another ; 

*  In  Watson  tr.  The  Government,  3  W.  B.,  78,  80,  Sir  Bamea  Peacock, 
C.  J.,  referred  to  the  habit  of  cnttiug  or  preserving  the  wood,  gathering 
wax  or  wild  honey,  collecting  stioklao,  dec,  as  some  evidenoe  of  posses* 
tion  of  jungle  lands. 

'  Bat  even  in  snito  for  land  which  is  cultivated  or  otherwise  occupied, 
the  ordinarj  presumption  would  be  that  possession  went  with  the  title. 
That  presumption  cannot,  of  course,  be  of  any  avail  in  the  presence  of 
clear  evidence  to  the  contrary  ;  but  where  there  is  strong  evidence  of 
possession  on  the  part  of  the  plaintiff  opposed  by  evidence  apparently 
strong  also  on  the  part  of  the  defendant,  in  estimating  the  weight  due 
to  the  evidence  on  both  sides,  this  presumption  is  sometimes  regarded. 
20  W.  B.,  25,  P.  C,  Bun jeet  Bam  Panday  v.  Goburdhan  Bam  Panday.  In 
this  case  the  plaintiff's  suit  was,  with  the  aid  of  this  presumption,  held 
to  be  within  time. 

*  8  0.  L.  B.,  90,  Kali  Charan  v.  The  Secretary  of  State. 
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Lecture  that  dispossession  must  mean  the  same  thing  in  on6 
— 1  case  as  in  another ;  that  the  reason  of  the  law  applies 
equally  in  the  case  of  cultivated  land  as  in  the  case 
of  jungle  land  or  land  covered  by  water  ;  that  in 
suits  brought  as  upon  a  dispossession  by  the  defend- 
ant, if  the  plaintiff  proves  his  title  and  possession  at 
any  time  before  suit,  such  possession  is  presumed  to 
have  continued  until  the  dispossession  by  the  defend- 
ant, so  that  the  onus  is  thrown  upon  the  defendant 
to  prove  when  such  dispossession  first  occurred/   In 

'  This  opinion  is  in  aocordance  with  that  of  the  majority  of  the  Judges 
in  Poole  i?.  Griffith,  16  Ir.,  C.  L.  R.,  239,  279,  but  it  is  opposed  to  the  FuU 
Bench  mling  in  12  Gale.  L.  R.,  257,  Hafiz  v,  Abdul  Onny. 
English  au-  Messrs.  Darby  and  Bosanquet,  in  their  treatise  on  the  Statutes  of 
thorities  oil  Limitation,  make  the  following  remarks  on  the  subject  of  proWng  the 
of  onut.  "  commencement  of  wrongful  possession  :  "  In  consequence  of  the  statute 
not  operating  unless  there  is  an  actual  wrongful  possession,  as  well  as 
disoontinuance  of  possession  by  the  rightful  owner,  a  question  of  great 
practical  importance  arises  in  ejectment  where  the  plaintiff  proves  title 
and  possession  under  it,  but  not  within  the  statutory  period  daUng  back 
from  the  commencement  of  the  action ;  namely,  whether  the  onus  of 
proving  when  the  wrongful  possestum  began  is  on  the  plaintiff  or  defend- 
ant. As  the  general  rule  in  ejectment  is,  that  the  plaintiff  must  recover 
by  the  strength  of  his  own  title,  and  not  by  the  weakness  of  that  of  the 
defendant,  and  must  prove  not  merely  a  right  of  property,  but  a  posses- 
sory title  unbarred  by  the  Statute  of  Limitations  (Taylor  and  Horde, 
1  Burr.,  60.  119  ;  Nepean  v.  Doe  d.  Knight,  2  M.  &  W.,  894  ;  Cole  on  Eject- 
ment, 6),  it  would  seem  on  principle  that  the  onus  should  be  on  the  plain- 
tiff, and  this  was  the  opinion  of  Pigot,  G.B.,  in  a  case  in  the  Exchequer 
Chamber  in  Ireland,  and  of  two  of  the  Judges  in  the  same  case  in  the 
Court  below,  but  all  the  other  Judges,  seven  in  number,  seem  to  have 
thought  the  onus  lay  on  the  defendant.  (Poole  v.  Griffith,  15  Ir.,  C.  L.  R.i 
239;  S.  C.  in  error,  ibidf  277.)  The  majority  of  the  Judges  seem, 
indeed,  partly  to  have  grounded  their  decision  on  the  opinion,  that  the 
execution  of  a  lease  by  one  through  whom  the  plaintiff  claimed  and 
continuous  payment  of  rent  under  the  lease  afforded  some  presomptiTe 
evidence  against  the  defendants,  both  that  the  lessee  at  the  time  the 
lease  was  granted  was  put  into  actual  possession,  and  that  he  continaed 
in  such  possession.  The  other  three  Judges  dissented  from  this.' -  Darby 
and  Bosanquet,  pp.  22 1^  222. 
Mr.  Brown,  in'  his  work  on  the  Law  of  Limitation  as  to  real    pro- 
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another  part  of  the  same  judgment  Sir  Richard  Garth  lectubb 
Bays :  "  It  is  surely  enough  for  the  plaintiff  to  — '- 
prove  primd  facie  his  title  in  possession,  and  that 
the  defendant  has  been  in  wrongful  possession  within 
twelve  years  before  suit,  leaving  the  defendant  to 
prove,  if  he  can,  a  statutory  title  by  twelve  years' 
adverse  possession/' 

In  a  later  case  (Hafiz  Mahomed  v.  Abdoolj  12  C. 
L.  R.,  257),  the  learned  Chief  Justice  restricts  the 
application  of  the  rule  of  presumption  to  cases  where 
there  is  no  direct  evidence  of  possession,  and  where 
such  evidence  is,  from  the  nature  of  the  case,  either 
difficult  or  impossible  to  obtain. 

In  Monmohun  Ghosh  v.  Mathura  Mohun  Roy^  The  opin- 
Justices  Wilson  and  Field  considered  the  question  of  wiuon  and 
onus  in  cases  of  gradually  diluviated  and  gradually  ontheque*- 
refonned  land  both  from  the  point  of  view  of  principle  ^'^"^  *^"** 
and  from  that  of  authority.  Justice  Wilson  said  : 
"Certain  propositions  of  law  upon  the  subject  are 
undoubted.     It  is  not  disputed  that,  as  a  general  rule, 

perty,  p.  80,  observes:  "In  Poole  v,  Griffith  (16  Ir.,  C.  L.  R..  239) 
the  Court  said,  that  as  chap.  27  (3rd  and  4th  WilL  IV)  bars  not 
only  ^e  remedy  but  also  the  right,  the  claimant  must  show,  within 
that  time,  not  only  a  right,  sach  as  may  exist  on  paper  or  parchment,  but 
a  title  to  the  possession  unbarred  by  the  statute  (Nepean  v.  Doe  d, 
Knight,  2  M.  &  W.,  894)  ;  and  that  when  such  a  title  is  shown,  the 
defendant,  to  displace  it,  must  on  his  part  show  a  title  sufficient  for 
that  purpose,  and  cannot  rest  on  simple  possession.  An  adverse  posses- 
sioii  for  twenty  years  would  sustain  such  a  title,  but  must  be  proved. 
But  in  the  same  case  in  error  (15  Ir.,  C.  L.  B.,  288),  Pigot,  C.  B.,  said,  he 
saw  nothing  in  the  second  and  third  sections  of  the  Statute,  or  in  the 
anthorities  by  which  they  have  been  expounded,  to  abridge  the  protection 
gi^eu  to  possession,  or  to  shift  from  a  plaintiff  the  burden  of  proving  a 
poneseory  title  unbarred  by  the  Statute  of  Limitations  ;  or  in  other  words, 
to  enable  him  to  recover  upon  the  weakness  of  the  title  of  his  adversary 
instead  of  upon  the  strength  of  his  own.'* 
'  8  0.  L  B.,  126. 
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LECTunE  where  a  plaintiff  claims  land  from  which  he  alleges 

—1     he  has  been  dispossessed,  the  burden  is  upon  him  to 

show    possession   and    dispossession  within    twelve 

years — Koowar  Sing  v.    Nwida    Lai  Sing.  8  Moo. 

I.  A.,  199,  200. 

"  Proof  of  possession  within  twelve  years  does  not 
necessarily  mean  proof  of  acts  of  ownership  within 
that  time.  The  nature  of  the  proof  of  possession  must 
depend  on  the  nature  of  the  case.  In  the  case  of  a 
house  actually  occupied,  or  land  under  cultivation  or 
yielding  a  rent,  proof  of  possession  is  easy.  In 
many  cases,  as  of  lands  incapable  of  cultivation, 
jungle  or  waste  lands,  uninclosed  plots  of  various 
kinds,  all  the  proof  that  can  commonly  be  given  is 
to  show  possession  taken,  or  acts  of  ownership  done, 
at  some  time,  which  possession  will  in  law  continue 
until  the  possessor  by  his  conduct  shows  that  he 
means  to  relinquish  his  possession  or  he  is  excluded 
by  some  one  else.  These  considerations,  however, 
affect  the  mode  of  proof  not  the  burden  of  proof. 
The  general  rule  still  is,  that  the  plaintiff  must  prove 
that  he  has  been  dispossessed  within  twelve  years' — 
see  Pandurang  v.  Bcdkrishna,  6  Bom.  H.  C.  R.,  125. 

*'  But  there  are  many  cases  in  which  the  party  on 
whom  the  burden  of  proof  in  the  first  instance  hes 
may  shift  the  burden  to  the  other  side  by  proving 
facts  giving  rise  to  a  presumption  in  his  favor. 

*'  As  to  such  cases  (cases  of  lands  gradually  dilu- 
viated  and  gradually  reformed)  a  second  proposi- 
tion is,  I  think,  beyond  question,  that  when  the 
diluviation  has  been  more  than  twelve  years  before 

*  See  on  this  point,  Sunnud  All  r.  Karritnoou-Dissa,  t)  VV.  R^  124. 
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snit,  the  claimant,  unless  he  can  show  possession  I-kctum 
since  the  reformation,  must  at  least  show  that  he  was     — ^ 
in  possession  down  to  the  date  of  the  diluviation.* 

*'  A  third  proposition  is  now,  I  think,  beyond  dis- 
pute, that  where  the  true  owner   is  in  possession  at 

the  time  of  diluviation,  his  possession  is  presumed 
to  continue  as  long  as  the  land  continues  submerged 
probably  also  afterwards  imtil  he  is  dispossessed. 
This  proposition,  however,  would  not  be  suflScient  to 
shift  the  burden  of  proof.  It  would  leave  it  upon 
the  plaintiff,  but  would  enable  him  to  prove  his  case 
either  by  showing  the  dispossession  to  have  been 
in  fact  within  twelve  years,  or  that  the  submergence 
has  continued  down  to  within  twelve  years  ;  so  that 
his  possession  cannot  have  been  interfered  with  more 
than  twelve  years  ago."  Justice  Wilson  goes  on  to 
show  that  where  plaintiff  proves  his  possession  down 
to  the  period  of  diluviation,  the  Court  may  further,  if  it 
thinks  proper  under  the  circumstances  of  the  case,  pre- 
sume the  submergence,"  and  with  it  the  plaintiff's 
possession,  to  have  continued  until  the  contrary  is 
shown.  It  is  only  when  this  presumption  is  made 
that  the  burden  is  shifted  to  the  defendant,  of  proving 
adverse  possession  for  twelve  years,  including  the  fact 
that  the  land  has  been  reformed  for  more  than  twelve 
years.    The  learned  Judge  also  points  out  that  in  the 


*  The  fact  of  an  intermediate  diluviation  of  the  land  cannot  remove  the 
bar  of  limitation,  unless  the  plaintiff  proves  his  possession  before  and  at 
the  time  of  the  commencement  of  the  diluviation — Gokool  r.  David, 
23  W.  U.,  443. 

'  The  well-known  presumption  in  favor  of  the  continuance  of  a  physi- 
cal condition,  which  in  the  ordinary  course  of  things  is  likely  to  continue, 
w  embodied  in  sec.  114,  Illus.  (r/)  of  the  Evidence  Act. 
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Lecture  case  of  new  alluvial  lands  gained  from  the  river  or  sea, 
—     tliis  presumption,  which  presupposes  jmor  possession, 
does  not  arise/ 

Justice  Field  in  the  same  case  observes  that  "  al- 
though, according  to  general  rule,  it  lies  upon  the 
plaintiff  who  is  met  with  the  plea  of  limitation  to 
show  his  own  possession  within  twelve  years  before 
the  institution  of  the  suit,  when  the  property  in  dis- 
pute is  capable  of  actual  and  visible  possession,  yet 
that,  from  the  nature  of  the  thing,  an  exception  must 
be  made  to  this  general  rule  in  the  case  of  property 
which  is  not  susceptible  of  actual  and  visible  posses- 
sion.    In  respect   of  this   latter  class   of  cases,  it 
appears  to  be  only  reasonable  to  say  that  when  the 
title  and  possession  have  been  proved  to  be  in  a 
certain  person  up  to  a  certain  point  of  time,^  when 
there  has  been  no  transfer  of  the  title  to  any  third 
person,   and  there  is  no  evidence  that   possession 
was  exercised  by  a  person  other  than  the  person 
having  the  title,    so    long   as    actual  and   visible 
possession  was  possible,  the  possession  of  the  per- 
son having  the  title  will  be  presumed  to  continue 
until  the  property  has  again  become  susceptible  of 
actual  visible  possession.     A  presumption  dispenses 
with  or  supplies  the  place  of  evidence.     If  the  above 
be  a  reasonable  presumption,  it  takes  the  place  of 
evidence  to  show  the  plaintiflTs  possession  within 


*  But  where  alluyial  land  is  olaimed  as  an  aocretion  to  a  riparian  estate, 
the  presnmption  referred  to  in  Sonnnd  AH  v,  MoBst.  Korrimoon-nitsa, 
9  W.  B.,  124,  may  ariae. 

'  Justice  Field  does  not  say  that  it  is  necessary  for  the  plaintiff  to 
prove  (by  direct  evidence)  that  he  was  in  possession  down  to  the  date 
of  the  dilaviation. 
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twelve  years  before  suit  in  a  property  in  which,  from  lecture 
the  nature  of  the  thing,  evidence  of  actual  possession     — 
is  impossible." 

The  possession  of  land  under  a  claim  of  right,  by  ^J^"}, 
a  person  having  really  no    title  to  it,  will  also  be  9}  i*"^;'*."- 

*  o  */  '  ^         ^  der  a  ciaim 

presumed  to    continue    when  the    land    diluviates  ?^'••8*»^, 

^  ...  before  ailu- 

and  is  covered  with  water.  The  diluviation  does  ^ioo- 
not  put  an  end  to  his  wrongful  possession,  and  restore 
the  true  owner  to  possession  during  the  time  that 
the  submersion  continues.®  Time  begins  to  run 
agamst  the  true  owner  when  the  wrong-doer  first 
takes  possession  of  the  land,  and  it  continues  to  run, 
irrespective  of  whether  the  land  is  or  is  not  capable 
of  occupation  by  reason  of  its  submersion.  The 
possession  of  a  wrong-doer  who  might  have  held  the 
land  for  only  a  year  before  it  was  washed  away 
might  thus  ripen,  as  it  were,  under  the  water  into  a 
title,  if  the  true  owner  neglected  to  bring  his  suit 
for  ejectment  for  twelve  years  from  the  actual  date  of 
the  wrongful  possession  of  such  land.  To  preserve 
his  right,  the  owner  should  bring  his  suit  within  the 
limited  period,  whether  at  the  time  of  suit  the  land 
is  capable  of  occupation,  or  is  lying  under  water  in 
consequence  of  a  diluviation.* 

The  question  of  the  burden  of  proof  was  recently  The  Cai- 
eonsidered  by  a  Full  Bench  of  the  Calcutta  High  ranm?  on 

rt  t        •  •  •  ^he  ques* 

Court,  and  the  following  propositions  have  been  laid  t^n  oi 
down  by  the  majority  of  the  Judges  :^ 


.10  ^'^• 


*  Per  Garth,  0.  J.,  Kalioharn  v.  The  Secretary  of  State,  8  C.  L.  B., 
W,98. 

•  Per  White,  J.,  ibid,  102, 103. 

**  Hafiz  Mahomed  v.  Abdul  Gannj,  12  G.  L.  B.,  257  (F.B.)  The  rolee 
lAid  down  here  are  sabstantially  the  same  as  those  enunciated  by  Justice 
Wilson  in  8  C.  L.  B.,  126. 
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lbcturb  The  ordinary  rule  is,  that,  under  Act  XIV  of 
—  1859,  the  cause  of  action,  and  under  the  present 
law,  the  event  from  which  limitation  is  declared 
to  run,  must  have  occurred  within  the  prescribed 
period,  and  that  it  lies  on  the  plaintiff  to  show 
this.  Accordingly,  where  the  suit  is  for  posses- 
sion, and  the  cause  of  action  is  dispossession^  the 
plaintiff  is  bound  to  prove  possession  and  disposses- 
sion within  twelve  years. 

As  a  general  rule,  the  plaintiff  cannot,  merely  by 
proving  possession,  at  any  period  prior  to  twelve  years 
before  suit,  shift  the  onus  to  the  defendant. 

But  possession  is  not  necessarily  the  same  thing 
as  actual  user  or  enjoyment-  Where  the  land  is  in- 
uld7n  in!  <^apable  of  any  beneficial  use,  or  where  it  yields  some 
acma/en-  trifling  profit,  ouly  uow  and  then, — where  it  is  per- 
inv"^r^  *"  manently  or  temporarily  incapable  of  actual  enjoy- 
modca!!*^  ment  in  any  of  the  usual  modes  as  by  residence, 
tillage  or  receipts  of  a  settled  rent,  it  would,  be 
unreasonable  to  look  for  the  same  evidence  of  posses- 
sion as  in  the  case  of  a  house  or  a  cultivated  field. 
All  that  can  be  required  is,  that  the  plaintiff  should . 
show  such  acts  of  ownership  as  are  natural  under 
the  existing  condition  of  the  land,  and  in  such  cases, 
when  he  has  done  this,  his  possession  is  presumed  to 
continue  as  long  as  the  state  of  the  land  remains  un- 
changed, unless  he  is  shown  to  have  been  dispossessed. 
Where  lands  are,  by  natural  causes  (such  as  diluvion), 
placed  wholly  out  of  the  reach  of  their  owner,  if  the 
plaintiff  shows  his  possession  down  to  the  time 
when  they  were  so  placed  out  of  his  reach,  his 
possession  is  presumed  to  continue  as  long  as  the 
lands  continue  to  be  in  that  condition. 
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The  true  rule  as  to  the  burden  of  proof  of  the  date  Lectubb 
of  a  change  in  the  condition  of  such  land  {e.g.^  the  date     — ^ 
of  jungle  land  being  reclaimed,  or  of  diluviated  land  the^a"  oi 
being  reformed  and  rendered  capable  of  beneficial  fn^th^con- 
use)  is  this : — That  where  land  has  been  shown  to  have  8uch°iand. 
been  in  a  condition  unfitting  it  for  actual  enjoyment 
in  the  usual  modes  at  such  a  time,  and  imder  such 
circumstances,  that  that  state  naturally  would,  and 
probably  did,  continue  till  within  twelve  years  before 
suit,  it  may  properly  be  presumed  that  it  did  so  con- 
tinue, and  that  the  plaintiff's  possession  continued 
also,  until  the  contrary  is  shown} 

But  in  suits  for  possession  of  immoveable  property  Posaession 
or  any  interest  therein,  for  which  there  is  no  specific  yeari°need 
provision  in  Acts  IX*  and  XV, — that  is,  suits  falling  proved  in 
under  art,    145   of  Act  IX,   and  art,    144   of  Act  Srt.  u",  ^ 
XV, — ^it  is  not  necessary  for  the  plaintiff  to  prove 
that  he  was  in  possession  within  the  period  of  twelve 
years.    Even  wheii  the  plaintiff  was  not  in  possession 
within  the  twelve  years,  he  would  be  in  time  if  the 
possession  of  the  defendant  or  of  some  one  through 
whom  he  claims  was  not  adverse  to  the  plaintiff.     If 
the  property  was  in  the  actual  possession  of  a  stake- 


■  Hafis  r.  Abdool,  12  C.  L.  R.,  257  (F.  B.)  This  preanrnption  holds  good 
eren  if  the  land  is  cnltiyated  at  the  date  of  snit.  So  far  the  Full  Bench  has 
oremiled  the  case  reported  in  I.  L.  R..  5  Calc,  36,  Mohammed  r.  Morrison. 
The  case  of  Mohini  Mohan  Dass  v,  Kristo  Kishore  Dutt,  12  0.  L.  R.,  337, 
shows,  that  when  suhmerged  land  rises  above  the  water,  the  presumption 
o(  poMession  may  be  made,  if  it  is  in  such  a  state  that  it  is  difficult  to 
prove  any  positive  acts  of  ownership  over  it.  This  case  (as  well  as  the 
Full  Bench  case)  shows  that,  for  the  application  of  the  rule,  it  is  not 
neoesBaiy  that  land  should  continue  to  be  waste  at  the  time  of  the  suit. 

If.  B. — ^I  may  here  mention  that  as  these  Lectures  were  not  published 
till  sometime  after  their  delivery,  I  have  freely  referred  to  some  of  the 
^Ater  decisions. 
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leotubb  holder,  and  he  delivered  it  to  the  defendant  within 

L     twelve  years,  the  plaintiff,   although  out  of  actual 

possession  for  more  than  twelve  years,  is  not  barred 
by  the  articles  mentioned  above.^  So  if  the  property 
was  in  the  actual  possession  of  the  defendant's  prede- 
cesser  in  interest  under  an  arrangement  with  the 
plaintiff,  and  the  arrangement  was  not  finally  put 
an  end  to  until  within  twelve  years  of  suit,  the  plain- 
tiff is  not  barred  by  the  said  articles,  even  where  the 
defendant  is  not  bound  by  the  arrangement.* 

Proof  of         In  suits  by  remaindermen  or  reversioners,  the  date 

determina-  •'  ,  , 

lion  of  of  the  death  of  the  life-tenant,  or  other  determination 
esutes.  of  the  particular  estate,  must  be  proved  by  the 
plaintiffs,  in  order  that  they  may  show  that  they 
have  commenced  their  suits  within  the  prescribed 
period  from  the  time  when  the  estate  falls  into  pos- 
session.* 
Of  posses-      When  the  plaintiff  wants  to  show  that  the  defend- 

sion  having  ^ 

*  Karan  Sing  v,  Bakar  All,  I.  L.  B.,  6  All.,  1,  P.  0.  It  might  hare  been 
otherwise  under  Act  XIV  of  1859,  sec.  1,  cL  12,  which  required  the  suit 
to  be  brooght  within  twelve  years  of  the  cause  of  action. 

'  Dewan  Man  war  Ali  v.  Unnoda  Persad,  I.  L.  B.,  5  Calc,  644.  In  this 
case  the  plaintiff  sued,  in  September  1878,  to  establish  his  right  to  a 
share  in  the  disputed  property.  The  property  had  been  in  the  excloiiTe 
possession  of  plaintifTB  brother  for  more  than  twelve  years  under  a  family 
arrangement  or  partition.  In  a  previous  suit  brought  against  the  plain- 
tiff and  his  brother  by  the  defendant,  who  had  purchased,  in  execntioDf 
the  rights  and  interests  of  plaintiffs  brother,  the  partition  was  noi 
proved  against  the  defendant,  and  on  appeal  by  plaintifTs  brother,  the 
partition  was  finally  set  aside  in  June  1863.  Defendant  took  ooDstroo- 
tive  possession  of  his  purchased  share  in  the  whole  estate  in  July  18^* 
It  was  held,  that  the  possession  of  the  property  previous  to  June  1863 
(if  not  to  July  1864)  was  not  adverse  to  the  plaintiff,  and  that  the  mere 
fact  of  plaintiff's  not  appealing  with  his  brother  did  not  affect  the 
question. 

*  See  Lord  Denman*s  judgment  in  2  Smith's  Leading  Cases,  p.  ^/ 
Nepean  v.  Doe  ;  see  also  art.  140,  Act  XV  of  1877. 
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ant's  possession  was  not  adverse  but  permissive,  he  lbctubb 
must  prove  the  character  of  the  possession/  — 1 

When  the  plaintiff  asks  the  Court  to  extend  the  ii!Si?l'" 
period  of  limitation  on  the  ground  of  defendant's  J^*  ^»«abi- 
firaud,  his  own  minority,  &c.,  &c,  he  must  prove  fraud- 
the  ground  of  exemption  from  the  ordinary  rule.* 

In  a  suit  to  enforce  the  right  of  pre-emption,  the  When  tmm 
plaintiff  must  give  primd  facie  evidence  that  theinpre- 
defendant  took  possession  of  his  pijrchase  within  the  l^uL^^ 
period  of  limitation/     It  will  be  then  for  the  defend- 
ant to  prove  that  he  has  been  in  possession  for  more 
than  the  period  of  limitation. 

Where  the  law  makes  a  special  provision  in  favor  Onus 
of  certain  persons,  those  persons,  even  when  they  are  iss  t  \u 
defendants,  must  prove  that  they  are  the  persons  in-  ^ 
tended  to  be  specially  protected.     Thus  a  defendant 
claiming  the  benefit  of  sec.   5,  Act  XIV  of   1859 
(corresponding  with  arts.  133  and  134  of  Acts  IX 
of  1871  and  XV  of  1877)  must  prove  that  he  is  a 
purchaser  for  valuable  consideration  from  a  trustee 
or  mortgagee,  unless  indeed  where  the  plaintiff  admits 
the  character  of  the  purchase.' 


8 


*  6  W.  R.,  P.  C,  26,  Meer  Usod-ooUah  v,  Beeby  Imaman ;  10  Moore's  I.  A.» 
151,  Sewaji  v.  Ghinna.  Bnt  in  the  case  of  co-sharers  it  may  be  otherwise, 
see  Shnrfxmiiissa  v,  Eylas,  25  W.  B.,  53 ;  Sheikh  Asud  v.  Sheikh  Akber, 
1  C.  Ik  R.,  364.    The  onus  in  this  case  may  be  sliifted  to  the  defendant. 

*  See  sea  14,  Reg.  Ill  of  179.3  ;  Reg.  II  of  1805  ;  Maharajah  Rajendro 
Kiahore  v.  Rajah  Saheb  Pershad,  22  W.  R.,  165,  P.  0. ;  see  sees.  102  and 
103  of  Act  I  of  1872  ;  Joy  Tara  v,  Roy  Ohunder,  1  W.  R.,  137  ;  W.  R.,  Sp., 
304,  366  (minority)  ;  Sheikh  Imdad  t?.  Musst.  Kootby,  6  W.  R.,  P.  C,  24 
(defendant's  fraud). 

'  See  8  W.  R.,  383,  Ajmnt  Ali  v.  Knrar  Ali ;  and  compare  W.  R.  Gap 
Na,  p.  117,  Lallam  v.  Hossemen.  Act  XV  of  1877  makes  a  slight  altera- 
tioQ  as  to  the  starting  point  in  some  oases  of  pre-emption. 

*  15  W.  R.,  P.  0.,  24,  Radhanath  v.  Gisbome ;  23  W.  R.^d9,  P.  C,  Jug- 
Semath  V.  Syed  Shah  Mahomed. 
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LECTnKE      When  the  plaintiff  relies  on  extinctive  prescription 
— ^     (under  sec.  34,  c.  27,  3  and  4  William  IV,  or  sec.  28, 
M^Jiten.!  Act  IX  of  1871,  or  sec.  29  of  Act  XV  of  1877) 
suuces.     he  mnst  prove  that  he  has  been  m  possession  for  the 
prescribed  period  ;  but  if  the  defendant  contend  that 
his  right  is  saved  by  reason  of  the  plaintiffs  fraud 
or  by  some  other  exceptional  circumstance,  it  is  for 
the  defendant  to  prove  the  fraud  or  the  other  cir- 
cumstance on  which  he  relies.*     If  the  position  of 
the  parties  be  reversed  and  the  party  out  of  posses- 
sion be  the  plaintiff,  he  shall,  of  course,  have  to  prove 
that  his  suit  is  not  barred  by  limitation^  by  reason  of 
the  exceptional  circumstance  on  which  he  relies. 

Under  the  wording  of  the  proviso  in  art.  130,  sched. 
ii,  Act  IX  of  1871,  corresponding  with  the  proviso  in 
cl.  14,  sec.  1,  Act  XIV  of  1859,  if  a  suit  for  resump- 
tion was  brought  within  twelve  years  from  the  time 
when  the  plaintiff's  right  to  sue  accrued,  it  was  for 
the  defendant  to  prove  his  rent-free  possession  from 
the  time  of  the  permanent  settlement.  ^° 

*  See  the  judgment  of  Fry,  J.,  in  Rains  v.  Buxton.  14  Ch.  Div.,  537, 
•640.  In  this  case  the  plaintiff  sued  for  an  injunction  in  respect  of  a  cel- 
lar of  '^hich  he  was  in. possesHon :  see  p.  142,  i^fra.  The  same  rule  will 
hold  good  if  the  plaintiff  sues  to  recover  possession  on  a  prescHptire  title. 

*«  8  W.  B.,  69,  Mr.  Forbes  v.  Sheikh  Meah  Jan  ;  ibid.,  182,  Sham  Lall  f. 
Sekunder;  6  W.  K.,  19,  Nbbo  Lai  r.  Maharanee  Narain  Koowaree.  This 
proviso  has  been  omitted  in  Act  XV  of  1877. 

In  ejectment  suits,  where  the  plaintiff  proves  that  he  has  been  illeg^y 
dispossessed  by  the  defendant,  the  latter  should  be  called  upon  to  prora 
his  own  title.  If  he  fails  to  do  it,  the  plaintiff  is  entitled  to  a  decree ; 
if,  on  the  other  hand,  he  succeeds,  the  plaintiff  should  then,  and  not  till 
then,  be  called  upon  to  prove  a  better  title.  7  W.  R.,  174,  as  explained  in  8 
W.  R.,  p.  389. 
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The  physical  and  mental  elements  in  the  notionof » possession  *  —  Possession  hoir 
«**in«i— Possession  how  lost —Trespass  distinguished  from  possession — 
Symbolical  or  constractive  possession  —  Possession  throuf^h  representative  — 
The  detention  of  a  representatiTr  distinguished  from  the  possession  of  a  mort- 
gagee or  a  tenant  —  The  possession  of  zemindars  and  ryots,  mortgagors  and 
mortgagees  —  Land  how  possessed  —  Possession  of  part  is  possession  of  tiie 
whole  —  Possession  of  Uluks  and  oflfces  —  Dispossession  and  discontinuance 
of  possession  —  Adverse  possession  as  defined  by  Mr.  Angell  —  As  defined  by 
Mr.  Markby  —  As  defined  by  Sir  J.  Colvile  —  Knavish  possession  —  Posses- 
sion primd  facie  adverse  —  Possession* of  derivative  holders /yfotonto  adverse 
—  Possession  by  a  thit^  party's  tenant  is  wholly  adverse  to  the  owner  — 
Tenant's  encroachments — ^  Change  of  permissive  into  adverse  possession  — 
Non-payment  of  rent  by  tenant »  Repadiation  by  tenant  —  Possession  by 
tenant's  grantee  —  Trespasser's  possession  of  demised  premises  —  Prosunno 

Moyi  Dasi  v,  Kalidna  Roy  discussed  —  Possession  by  trustee's  grantee 

Repodiation  by  trustee  —  Possession  of  the  trust-estate   by  a  trespasser 

Possession  by  mortgagor's  or  mortgagee's  grantee — Repudiation  by  mortgagor 
or  mortgagee  —  Case  of  a  co-mortgagor  redeeming  the  mortgage— Adverse 
possession  of  right  to  redeem  and  right  to  foreclose — Adverse  possession 
against  both  mortgagor  and  mortgagee  —  Possession  of  a  trespasser  on  mort- 
gaged premises  —  Possession  of  a  bond  Jide  purchaser  in  cases  of  concealed 
fraud  —  Poesession  of  Hindu  widows  and  their  grantees  —  Repudiation  of 
reversioner's  title  —  Possession  of  a  trespasser  on  the  widow's  estate  —  Pos- 
session of  members  of  joint  family  —  Possession  of  co-sharers  —  Possession 
how  far  evidence  of  title  —  The  interest  of  disseizors  transmissible  —  Succes- 
sive trespassers  under  art.  144,  Act  XV  —  Effect  of  attachments  — ^  Reinstate- 
ment after  temporary  dispossession. 

In  suits  concerning  specific  property,  specially 
immoveable  property,  the  plea  of  limitation  is  very 
often  dependent  on  questions  relating  to  the  posses- 
sion of  the  property  at  and  before  the  date  of  the 
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Lecture  suit/    It  is  therefore  necessary  to  consider  what 

IL    possession  means  and  aigniae..  ^ 
The  physi-     Mr.  Markby,  in  his  Elements  of  Law,*  following 
mental  eie-  the  great  JuHst  Savigny,  observes   that  there  are 
thrnotiin  two  elements  in  the  legal  conception  of  possession, 
8ion?^"^"  a  physical  element,  and  a  mental  .element.     In  order 
to  constitute  possession  in  a  legal  sense,  there  must 
exist  not  only  the  physical  powei'^  (or  rather  the  pos- 
sibility) to  deal  with  the  thing  as  we  like,  and  to 
exclude  others,  but  also  the  detennination  to  exercise 
that  physical  power  or  control  on  our  own  behalf. 
Possession  When  posscssion  has  been  once  received,  it  is  not 
re^Sined.    ncccssary  that  the  physical  power  should  be  retained 
at  every  moment  of  time ;  the  possession  will  continue 
if  we  can  re-produce  that  physical  power  at  any 
moment  we  wish  it ;  and  it  will  cease  when  we 
cannot  do  so.*    It  is  also  not  necessary  that  the 

>  The  terms  'possession/  'physical  possession/  'dispossession/  ind 
*  adverse  possession'  oocor  in  the  third  oolnmn  of  Sohed.  II  of  Act  XV 
of  1877,  which  fixes  the  time  from  which  limitation  begins  to  run. 

'  See  l^arkby^s  Elements  of  Law,  Chapter  VIII. 

'  The  physical  element  is  not  necessarily  connected  with  any  bodily 
contact  with  the  whole  or  any  part  of  the  subject,  but  it  implies  the 
physical  i>ower  of  dealing  with  the  subject  immediately,  and  of  exdud- 
ing  any  foreign  agency  over  it.  See  Perry*s  Savigny  on  Possession,  73, 
cited  in  Collett  on  Torts,  para.  162. 

A  zemindar,  or  an  intermediate  tenure-holder  who  receives  rents  from 
permanent  tenants  occupying  the  entire  land,  may  have  no  physical 
power  to  deal  with  any  part  of  the  land  in  any  way  he  likes,  but  he  has 
power  to  deal  with  his  zemindari  or  tenure  in  any  manner  he  likes. 
Where  the  subject  of  possession  is  incorporeal,  the  possession  is  oallad 
'  qiuui  possession,*  as  opposed  to  '  possession  *  properly  so  called.  Qnati 
possession  is  the  exercise  of  a  right  in  rem,    (Brown,  71.) 

In  suits  for  the  recovery  of  {possession  of)  a  wife  (art.  34,  Act  XV  of 

1877),  the  wife,  considered  as  the  subject  or  object  of  rights,  is  a  '  thing.* 

^  It  is  not  necessary,  in  order  to  prove  possession,  to  prove  an  actual 

bodily  continuous  possession.^P^r  Sir  Barnes  Peacock,  quoting  Domat 

in  Watson  r.  Government,  3  W.  R.,  73,  80. 
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determination  or  intention  to  possess  should  be  con-  Lbctur* 
stantly  present  to  our  minds  ;  it  will  be  sufficient     — 
for  the   purpose  of  retaining  possession,   that  we 
should,  if  we  adverted  to  it,  keep  to  that  determina- 
tion.   According  to  this  notion  of  possession,  it  follows  posseMion 
that  when  either  of  the  two  elements  is  wanting,  ^^^  ^^^ 
there  is  no  possession. 

When  we  have  lost  the  physical  control  over  the 
thing,  we  have  lost  possession,*  whether  we  know  it 
or  not.*     But  as  one  of   the   legal  consequences  of 
possession   is  the   right   to   use  force  in  defending 
possession,  a  trespasser  cannot,  by   the  very  act  of 
trespass  immediately  and  without  acquiescence  on  the 
part  of  the  owner,  become  possessed  of  the  land  or  Trespass 
house  upon  which  he  has  trespassed.    K,  however,  he  ^'Sed 
determines  to  hold  the  property  on  his   own  behalf,  l^oS!*" 
and  is  allowed  to  continue  on  the  land  or  house,  and 
the  owner  makes  no  effort  to  remove  him,  he  gains 
possession,'  the  law  no   longer  allowing  the  owner 


*  Bat  land,  of  which  A  is  in  possession  at  the  time  of  its  dilnyion,  oon- 
tiniies  to  be  in  A*s  possession,  although  it  is  wholly  out  of  hit  reach  until 
it  ia  reformed  on  the  same  site.  (Hafiz  v.  Abdool,  12  C.  L.  B.,  267,  267, 
and  Kalichum  v.  The  Seoretary  of  State,  8  0.  L.  R.,  90, 102.)  This  is 
an  instance  of  oonstruotive  possession.  It  is  posiMHonf  because  under  the 
circumstances  it  is  deemed  to  be  such  in  law. 

*  Actual  knowledge  of  the  fact  is  not  necessary.  See  Bains  v.  Buxton, 
14  Ch.  Div.,  537.  Knowledge  may  be  presumed  from  an  open  and  notori- 
OQB  act  of  taking  possession.    See  Angell,  §  392. 

'  A  trespass  by  a  party  struggling  for  possession  must  be  acquiesced  in 
by  the  party  in  possession  before  the  former  can  be  said  to  be  *  in  posses- 
Bion,'  and  the  latter  to  be  *  out  of  possession.*  In  re  Mohesh  Chandra 
Khan,  I.  L.  B.,  4  Gale,  417.  See  the  remarks  of  Sir  Barnes  Peacock  in 
3  B.  0.  0.  8.  O.,  5,  quoted  by  Mr.  MayUe  under  sec.  441  of  his  Indian 
Penal  Cede.  As  to  acquiescence  see  Angell,  §  898.  A  casual  act  of  tres- 
pass would  not  have  the  effect  of  disturbing  i>os8e8sion.  {Per  Gkurth,  G.  J., 
in  Kalichum  v.  The  Secretary  of  State,  8  0.  L.  B.,  98.)    The  mere  phyai- 
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Lbotubb  to   (reproduce  his  physical  control,  and)  eject  the 
— 1    trespasser  by  force. 

When  our  intention  or  determination  to  possess  is 
expressly  abandoned  or  presumed  to  have  been  aban- 
doned, our  possession  is  equally  lost.    Whether  the 
thing  so  abandoned  is  possessed  by  another  person  or 
not,  depends  on  the  existence  or  otherwise  of  both 
the  physical  control  and  the  intention  to  possess  in 
Symbolical  that  Other  person.    But  where  positive  law,  in  cases 
structive    of  Certain  transfers,  prescribes  a  particular  form  or 
possession.  ^^^  ^£  delivering  possession  (as  in  sec.  29,  Act  XI 

of  1859  ;  sees.  224,  264  of  Act  VIII  of  1859 ;  sees. 
264,  319  of  Act  X  of  1877,  and  of  Act  XIV  of 
1882),  such  formal  delivery,  as  between  the  parties 
concerned,  must  be  deemed  equivalent  to  actual 
possession,  even  when  the  former  possessor  retains  his 
control  over  the  property.*  Such  possession  is  some- 
times described  as  "  symbolical  possession." 
Possession  The  posscssiou  of  a  thing  through  our  servant, 
reprmnt-  bailiff,  or  Other  representative  is  our  possession,  not 
fictitiouslv  or  constructively  but  really  and  directly  ; 
for  we  Jy  at  any  MO,nen(  aapposing  the  reprej.- 


cal  ooonpation  of  land  by  a  trespasser  is  not  juridical  possession. —Dada- 
bhoi  V.  The  Sub-CoUeotor,  7  Bomb.,  82. 

'  Notwithstanding  the  continuance  of  both  the  physioal  and  mental 
elements,  the  former  possessor  loses  his  possession,  and  the  purchaser 
or  the  decree-holder  obtains  possession.  This,  however,  is  constrnetive 
possession.  It  is  possession  because  the  law  looks  ui>on  it  as  such.  See 
Juggobandhu  v.  Ram  Chandra,  I.  L.  R.,  5  Calc,  584  ;  (S.  G.)  6  C.  L.  R.» 
648,  F.  B. ;  MozufPer  r.  Abdool,  6  G.  L.  R.,  539  ;  and  Ounga  Govind  Hon- 
dul  V.  Bhoopal  Chunder,  19  W.  R.,  101.  P.  0. 

If  the  former  possessor  continues  to  hold  actual  possession,  the  pur- 
chaser or  the  decree-holder  will  have  a  fresh  start  from  the  date  of  formal 
delivery  of  possession.  Strangers^  however,  are  not  affected  by  fooh 
formal  deUvery.    (Doyanidhi  v,  EaliU  Panda,  11  0.  L.  R.,  395.) 
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ative  is  obedient  to  our  coraraands,    resume    our  lbctukb 

VI. 

physical    control    over    the  thing.     The   so-called     — 1 
possession  of  the  representative  is  *  detention '  not 
'  possession,'  in  a  legal  or  juridical  sense. 

The  conditions  necessary  to  constitute  possession 
through  a  representative  are,  (a)  that  the  representa- 
tive must  have  the  physical  control  over  the  thing ; 
{b)  that  the  representative  must  determine  that  this 
physical  control  shall  be  exercised  on  behalf  of  the 
principal ;  and  (c)  that  the  principal  must  assent  to  its 
being  so  exercised.  If  the  representative  changes  his 
mind  and  determines  to  hold  the  property  on  behalf 
of  himself,  strictly  speaking,  the  possession  of  the 
principal  is  gone.  But  here  the  law  interferes  in 
favor  of  the  principal,  and  holds  that  his  possession 
continues,  at  least,  until  the  denial  of  his  right  is 
brought  to  his  knowledge. 

The  apparent  possession  of  the  guardian  of  an 
infant,  and  the  committee  of  a  lunatic,  is  legally  the 
possession  of  the  infant  and  the  lunatic;  the  authority 
(auctoritas)  of  the  representative  in  these  cases  supplies 
the  mental  deficiency  of  the  infant  and  the  lunatic. 

The  bare  detention  of  a  representative  on  behalf  of  rue  deien- 
the  principal  should,  however,  be  distinguished  from  [^r^St- 
the possession  of  a  mortgagee,  a  pawnee,  and  a  tenant.  ?/ngui?i*ed 
The  possession  by  these  persons  of  the  property  o^p^^e!^ 
another,  although  derivative^  is,  strictly  speaking,  their  li^^or^ 
own  possession,  though  generally,  as  against  third  ^^^^^^' 
persons,  the  possession  of  the  derivative  holder  may 
be  deemed  to  be  the  possession  of  the  original  owner .^ 

<^ 

*  This  is  conBtmotive  pomeesion  on  the  part  of  the  owner.  As  regards 
thepoeeesslon  of  tenants,  see  Bosby  v,  Dixon,  3  B.  &  C,  298,  cited  in  CoUett 
<mTortB,Beo.  164. 
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Lbcturb  Tbe  proprietor  is  also  actually  in  possession  (that  is^ 

— -     in  quasi  possession)  of  the  interest  which  he  still  has 

in  the  property .^^     The  derivative  holder,   as  such, 

does   not  intend  to  hold  the  property  as  absoliUe 

owner  or  proprietor. 

Theposws-     The  zemindar,  intermediate  tenants  and  occupying 

semindare  ryots  are  all,  in  their  degree,  respectively  in  posses- 

mor^i5?JU  sion  of  the  interests  which  they  severally  enjoy  ;  * 

gagew!'    and  so  long  as  the  original  relation  between  the  lessor 

and  the  person  immediately  holding  fix)m  him  subsists, 

the    (actual)  possession   of   the  latter  is  also,  for 

many  purposes,  the  (constructive)  possession  of  the 

former.*    Where  a  cultivator  of  the  soil  gets  a  share 

If  the  mortgagee  or  leesee  is  dupotsessed  by  a  third  person,  the  question, 
whether  the  onmer  also  is  constrnotivelj  dispossessed,  is  more  difficult. 
There  are  conflicting  rulings  on  the  point :  see  Ammu  v.  Bam  Krishna, 
L  L.  B.,  2  Mad.,  226,  and  Vithoba  v.  Qungaram,  12  Bomb.,  180  ; 
Prosonnomoyi  v,  Ealidas,  9  C.  L.  B.,  347,  and  Krishna  o.  Hore,  12  O. 
L.  B.,  19.  It  may  be  remarked  that  constructive  possession  is  (generally 
speaking)  an  incident  of  ownership^  that  what  applies  to  possession  does 
not  necessarily  apply  to  dispossession,  and  that  although  the  possession  of 
a  leaseholder  may  be  deemed  to  be  the  possession  of  the  lessor,  the  dis- 
possession of  a  leaseholder  may  not,  for  purposes  of  limitation,  be  deemed 
to  be  the  dispossession  of  the  lessor. 

The  word  *  possession*  in  sec.  318  of  the  Criminal  Procedure  Code,  Act 
XXV  of  1861  (corresponding  with  sec.  530  of  Act  X  of  1872  and  sec  145 
of  Act  X  of  1882)  has  been  interpreted  to  include  possession  by  or  through 
an  immediate  tenant  or  an  usufructuary.— Sutherland  v.  Growdy,  18  W. 
B.,  11, 13,Cr.  BuL 

so  Jogeshwar  v.  Jawahir,  I.  L.  B.,  1  All.,  311. 

'  See  the  remarks  of  Justice  Jackson  in  Harak  Narain  Singh  «. 
Luchmi  Bnx  Boy,  8  Shome's  Law  Beporter,  Vol.  Ill,  Cr.,  8,  9.  According 
to  English  law,  the  grantee  of  land  for  a  term  of  years,  however  long, 
has  no  estate  in  the  land,  and  can  therefore  have  no  poisesHon  of  the 
land. — Ifarkby's  Elements  of  Law,  sec.  366. 

*  But  if  the  interest  of  the  tenant  is  heritable,  transferable,  and  per- 
petual, if  the  owner  of  the  estate  reserves  no  rights  except  that  of 
receiving  a  rent,  the  possession  of  the  tenant  is  not  (even  according  ta 
the  principles  of  English  law)  the  possession  of  his  landlord,  but  poesessioii 
on  his  own  behalf —Bejoy  v,  Kally,  I.  L.  B.,  4  Gale,  327,  328.    As  against 
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of  the  crops  in  lieu  of  wages,  or  where  his  tenure  is  lbcturb 
in  the  nature  of  a  partnership  in  which  the  landlord  — - 
participates  in  the  crops  with  him,  the  landlord  may 
be  said  to  be  in  possession  of  the  soil ; '  but  where 
the  tenant  has  an  interest  in  rem  in  the  land  which 
enables  him  to  exclude  others,  including  the  zemin- 
dar or  talukdar,  from  the  land,  he  (and  not  the 
zemindar  or  talukdar)  is  in  possession  of  the  soil.^ 
Nevertheless  the  zemindar  or  talukdar  may  be  in 
possession  of  his  zemindari  or  taluhi  interest  by  receipt 
of  rent  from  the  tenants  and  ryots.  So  again,  the 
mortgagor,  or  the  purchaser  of  his  equity  of  redemp- 
tion (or  right  to  redeem),  may  be  in  possession  of 
his  interest,  although  the  land  itself  is  in  the  posses- 
sion of  the  mortgagee."  But  such  rights  and  interests 
being  incorporeal,  are,  strictly  speaking,  incapable  of 
coi'poreal  or  physical  possession. 

So  long  as  the  relation  of  landlord  and  tenant,  or 
mortgagor  and  mortgagee,  continues,  the  owner  is  in 
possession  of  his  interest  in  the  land,  and  the  tenant 
or  mortgagee's  possession  of  the  land  is  subject  to  the 
ricrhts  of  the  owner.  The  derivative  holder  claims 
one  sort  of  possession,  and  the  owner  a  different  sort 
of  possession,'  or  using  the  word  '  thing '  as  includ- 


third  penons,  howerer,  for  purposes  of  limitation,  the  owner  is  deemed  to 
be  in  possession  of  the  estate  by  his  tenant. 

*  See  Venkatachalam  v.  Andiappa,  I.  L.  R.,  2  Mad.,  232. 

« See  Thakoee  Sarap  r.  Smonlt,  Fulton's  Reports,  VoL  I,  p.  136,  where  it 
was  held  by  Sir  L.  Peel,  that  a  talukdar  cannot  bring  trespass  in  respect 
of  land  in  the  occupation  of  his  ryots. 

*  Jageshwar  Sing  v,  Jwahir  Sing,  I.  L.  R.,  1  All.,  311,  F.  B. 

*  See  XJmr-un-nissa  r.  Mahammed  Yarkhan,  I.  L.  R.,  3  AIL,  241,  F.  B. 
The  sawu  sort  of  possession  (full,  proprietary,  or  otherwise)  must  be 
claimed  by  the  contendiog  parties  before  the  possession  of  one  becomes 
adTerse  to  the  other. 
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Lectur?  ing  a  right,  the  derivative  hoMer  claims  possession 
— 1     of  one  thing,  and  the  owner  claims  possession  of 
another  thing. 
Land  how       For  purposes  of  limitation  and  prescription  Hand* 
may,  generally  speaking,  be  said  to  have   been  pos- 
sessed and  occupied^ —  * 

(a.)  Where  it  has  been  usually  cultivated  or 

improved  ; 
(b.)  Where  it  has  been  protected  by  a  substantial 

enclosure  ; 

(c.)  Where  buildings  have  been  erected  upon  it ; 

{d.)  Where  it  has  been  used  for  the  supply  of 

fuel,  timber,  minerals,  wax,  honey,  lac, 

juice  of  trees,  and  the  like,  or  for  the 

purposes  of  husbandry,  or  otherwise 

for  the  benefit  of  the  occupants. 

Such  other  acts  of  ownership  exercised  over  land, 

as  are  natural  under  the  existing  condition  of  the 

land,  are  evidence  of  possession  of  the  land,  if  it  is 

not  susceptible  of  a  more  strict  or  definite  possession.* 

Thus  in  the  case  of  a  boor  or  water  channel  lying 

between  two  estates,  rights  of  fishing  exercised  in 

and  over  the  water,  or  working  minerals  below  the 

surface  of  the  soil,  would  be  primd  facie  evidence  of 

possession  and  ownership,  unless  it  could  be  shown 

that  such  acts  were  referrable  to  a  right  of  easement 

or  some  other  right  or  title.* 

Possession      Where  lands  which  are  not  capable  of  actual  occu- 

po8^8<»8ion  pation  or  enjoyment  in  the  usual  modes   (such  as  a 

whole. 

'  See.  23  of  Sir  J.  F.  J.  Stephen's  Limitation  Bill,  No.  S  of  1870.    Cf. 
New  York  Revised  Statutes.  Vol  II,  Part  3,  Chap.  4,  Tit  2,  sees.  10—12. 

•  See  UrU  r.  Abdul,  12  0.  L.  B.,  260,  ante,  p.  126 ;  and  Angell.  §  398. 

•  Mohini  Mohun  Dtm  r.  Kristo  Kiflhore  DuU,  12  C.  L.  B.,  337,  339. 
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newly-formed  accretion,  or  a  khal)  appertain  to  lands  Lecturb 
which  are  so  occupied  or  enjoyed,  the  possession  of  the     — 1 
former  follows  that  of  the  latter,   imless   and  until 
another    person  takes    adverse    possession  of   the 
former.** 

Grenerally  speaking,  possession  of  part  is,  in  law, 
possession  of  the  whole,  if  the  whole  is  otherwise 
vacant.  This  constructive  possession  results  from 
title.  In  the  case  of  wrongful  possession  of  a  part 
by  a  stranger,  his  possession  does  not  extend  to  the 
vhole,  unless  it  is  accompanied  by  a  definite  claim 
of  title  to  the  whole.  It  has  been-  held  in  America 
that  the  doctrine  of  constructive  adverse  possession 
does  not  apply  to  very  large  tracts  of  lands.  ( See 
AngeU,  §§  394,  395,  401  (note),  402,  &  403.) 

A  taluk  or  an  intermediate  tenure  is  said  to  have  PoMewion 
been  possessed  when  the  rents  payable  by  the  under-  «ud  officer 
tenants    have  been  usually  received.     Lands   and 
houses  in  the  possession  of   tenants  are  (as  regards 
third  persons)  deemed  to  be  in  the  possession  of  the 
landlord. 

An  hereditary  office  is  possessed  when  the  profits 
thereof  are  usually  received,  or  (if  there  are  no  profits) 
when  the  duties  thereof  are  usually  performed.* 

Before  Act  IX  of  1871  came  into  operation,  in 
claims  to  the  possession  of  land,  the  accruing  of  the 
cause  of  action  was  the  point  from  which  limitation^ 
generally,  commenced  to  run,  and  to  ascertain 
when  the  cause  of  action  arose,  it  was  often  neces- 


**  See  Sonnnd  Ali  v.  Mnast.  Earimon-nises,  9  W.  B.,  124  ;  Hafiz  v, 
AMnl,  12  C.  L.  B.,  267,  266. 
'  Schedule  II,  art  124,  Act  XV  of  1877,  and  art.  123,  Aot  IX  of  1871. 
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Lectubb  gjj^jy   ^Q  consider  when    the  defendant's  possession 
—     became  adverse  to  the  plaintiff.     Now,  the  law  has 
to  a  large  extent  definitely  fixed  the  point  firom 
which  the  period  of  lunitation  is  to  run.* 

The  term  *  adverse  possession,'  however,  occurred 
in  arts.  123  and  145  of  Act  IX  of  1871,  and  still 
occurs  in  arts.  124  and  144  of  Act  XV  of  1877. 
And  the  words  *  dispossession'  and  *  discontinuance  of 
possession'  which  are  used  in  some  other  articles,  do 
not  include  cases  where  the  defendant's  possession  is 
'  permissive'  and  on  behalf  of  the  plaintiff.* 
]?o??r^"  ^^^  words  *  dispossession'  and  *  discontinuance 
nZ'^'ot  ot  possession'  (in  art.  143,  Act  IX  of  1871,  and 
vo^^o^  art.  142  of  Act  XV  of  1877)  are  borrowed  from 
sec.  3  of  the  3rd  and  4th  Will.  IV,  c.  27.^*  In 
a  recent  English  case*  Fry,  J.,  said :  "  In  my  view  the 
difference  between  dispossession  and  the  discontinu- 
ance of  possession  might  be  expressed  in  this  way, — 
The  one  is  where  a  person  comes  in  and  drives  out 
the  others  from  possession,  the  other  case  is  when 
the  person  in  possession  goes  out  and  is  followed 
into  possession  by  others."  It  was  held  in  that 
case  that  where  A  was  in  constructive  possession  of 
a  cellar  under  his  ground,  and  B  subsequently  took 
actual  possession  of  it,  A  must  be  deemed  to  have 
beeen  dispossessed  or  to  have  discontinued  the  posses- 
sion, though  he  was  ignorant  of  the  existence  of  the 

*  GoYinda  Lai  Seal  v,  Debendra  Nath  Mallik,  I.  L.  B.,  6  Galo.,  679 ;  (S.  0.) 
6  C.  L.  B.,  527,  631. 

See  Oovinda  Lai  Seal  v.  Debendra  Nath  Mallik  (on  appeal),  I.  L.  B  f 
6  Calc,  811 ;  (S.  C.)  7  C.  L.  B.,  181. 
«  I.  L.  B.,  6  Calc,  811 ;  (S.  C.)  7  C.  L.  0.,  181. 

*  Bains  v,  Bnxton,  14  Ch.  Div.,  687. 
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cellar  or  of  its  adverse  occupation  by  B.     An  actual  Lbctcbb 
driving  out  of  possession,  or  an  actual  going  out  of    — 1 
possession,   is   not  necessary  where  another  person 
takes  actual  possession  of  the  property. 

In  Kali  Charan  Sahu  v.  The  Secretary  of  Stated 
Justice  White  held  that  dispossession  occurs  where  the 
property  is  taken  actual  possession  of,  or  is  capable  of 
being  taken  such  possession  of  by  another,  and  does 
Bot  apply  to  the  case  where  the  property  is  sub- 
meiged  by  the  act  of  God,  and  so  made  impossible 
of  occupation  and  actual  possession.  Possession 
under  a  claim  of  right,  whether  wrongful  or  not, 
if  existing  at  the  date  of  diluvion,  continues  so  long 
as  the  property  is  under  water.^  Mere  abandonment 
of  possession  does  not  amount  to  discontinuance 
within  the  meaning  of  the  Act,  unless  it  is  followed 
by  the  possession  of  another  person  in  whose  favor 
time  would  run.*  The  term  is  not  applicable  where 
the  possession  of  this  other  person  is  only  permissive 
and  not  adverse  to  the  owner.*  A  person  is  not 
dispossessed  unless  ejectment  will  lie  at  his  suit 
against  another  person.*® 

~  ■!  I       II  ■  I  > 

•  8  C.  L.  B.,  90, 101 ;  (S.  0.)  I.  L.  B.,  6  Calo.,  725. 

'  See  8  0.  L.  B.,  90,  98.  A  mere  trespass  witJuntt  a  olaim  of  right  does 
nofe  amount  to  an  cutter  of  the  party  rightfully  in  possession.  But  it  is 
not  neoessary  that  the  claim  should  be  believed  to  be  a  juit  olaim.  A 
dishonest  or  knavish  possession  does  not  prevent  the  possessor  from 
availing  himself  of  the  provisions  of  the  Limitation  Aots,  provided  the 
caae  does  not  fall  under  the  exception  as  to  ''  concealed  fraud."  See 
Angell,  §  389,  note;  Eowar  Poreeh  v,  Watson  Sc  Co.,  6  W.  B.,  283  ;  and 
sec  18,  Act  XV  of  1877. 

'  Lord  St.  Leonard's  Handy  Book  of  Property  Law,  p.  214 ;  Banning,  98 ; 
Kalichum  v.  The  Secretary  of  State,  I.  L.  B.,  6  Calc,  725,  per  White,  J. ; 
Paodorang  v.  Balkrishna,  6  Bomb.,  125.  See  also  I.  L.  B.,  9  Calc.,  698, 702. 

'  Oovinda  v.  Debendia,  7  0.  L.  B.,  181. 

**  Darby  and  Bosanquet,  p.  218. 
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Lecture      An  adverse  holding,  according  to  Mr.  Angell,  is 
— 1     an  actual  and  exclusive  appropriation  of  land  com- 
posle^ron  menced  and  continued  under  a  claim  of  rights  either 
by  Mr."      under  an  openly  avowed  claim,  or  under  a  construc- 
Angeii.      ^j^^  claim  (arising  from  the  acts  and  circumstances 
attending  the  appropriation),  to  hold  the  land  against 
him  who  was  in  possession/     It  is  the  intention  to 
claim  adversely  accompanied  by  such  an  invasion 
of  the  rights  of  the  opposite  party  as  gives  him  a 
cause  of  action,  which  constitutes   adverse  posses- 
sion.*   A  mere  squatter  who  does  not  set  up  any 
claim  of  right  cannot  plead    adverse    possession.* 
But  a  person  who  obtains  possession  even  by  dis- 
honesUy  setting  up  -an  unjust  title,  is  protected  by 
the  Indian  Limitation  Acts.* 

Speaking  of  the  present  English  law  of  limitation, 
Mr.  Markby  observes,  that  the  statute  assumes  that 
there  has  been  a  complete  dispossession  by  a  person 
who  does  not  acknowledge  the  other's  right,  but 
denies  them  ;  and  not  only  denies  them,  but  interferes 
with  them  in  such  a  way  as  to  amount  to  a  breach  of 


*  See  Ant^ell,  §  390,  and  Dote  (7),  p.  143,  tupra, 

*  Jbid. 

»  See  the  judgment  of  Norman,  J.,  in  Watson  v.  Goyernment  (3  W.  B., 
73,  81)  and  the  remarks  of  Steer  and  Levinge,  JJ.,  in  Nytyannnd  Ghosh 
t?.  Kissen  Kishore  (Gap  No.  W.  R.  (Act  X),  82) ;  Mnssamut  LaU  Bibee  r. 
Kalinatii,  2  Haj,  487  ;  Vane  p.  Vane,  2  L.  R.,  8  Ch.  Div.,  897,  cited  in 
Shephard  on  Limitation,  p.  62. 

*  Under  the  CItU  Law  (as  well  as  nnder  certain  provisions  of  Beng. 
Reg.  II  of  1805,  and  Bomb.  Reg.  V  of  1827)  it  was  neoessarjr  that 
the  possessor  must  hare  been  persuaded  that  he  had  a  jost  cause 
of  possession,  and  must  have  been  ignorant  that  what  he  poseeesed  did 
belong  to  another  person.  This  role  of  the  Civil  Law  did  not  hold  good 
when  there  was  an  expre$s  law  of  limitation  applicable  to  the 
See  Kowar  Poresh  r.  Watson  k  Co.,  5  W.  R.,  283. 
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tlie  law  for  which  an  action  would  lie  *  And  in  Bijoy  lectubb 
Chundra  Banerji  v.  KaUy  Prosannah  Mukherji^  (a  case     — 1 
governed  by  Act  IX  of  1871),  Mr.  Justice  Markby  as  defined 
says  : — "  By  adverse  possession,  I  understand  to  be  /arkby. 
meant  possession  by  a  person  holding  the  land  on  his 
own  behalf  or  on  behalf  of  some  person  other  than 
the  true  owner,  the  true  owner  having  a  right  to 
immediate  possession/" 

*  Adverse  possession '  is  a  relative  term.  Possession 
adverse  to  A  may  not  be  adverse  to  -B,  and  posses- 
sion, which  is  now  permissive,  may  become  adverse  on 
the  occurrence  of  a  future  event.  The  following 
general  rule,  showing  when  possession  becomes 
adverse,  and  to  what  persons,  was  considered 
sufficiently  comprehensive  by  Sir  James  Colvile,  jj^  ^^^''f- 
Sir  Arthur  BuUer,  and  other  members  of  the^^^^''«- 
Select  Committee  on  the  Limitation  Bill  of  1855 — 
1859  : — "  The  possession  of  any  property  by  any 
person  shall  be  deemed  adverse  to  every  other 
person,  having  or  claiming  to  have  a  right  to  the 
possession  of  such  property  by  virtue  of  a  diffei^- 
^t  title.  If  the  person  claiming  such  right,  or 
any  person  under  whom  he  claims,  has  been  ac- 
tually dispossessed,  the  period  of  adverse  posses- 
sion shall  be  calculated  from  the  date  of  such  dis- 
possession. In  all  other  cases,  it  shall  be  calculated 
from  the  time  at  which  the  person  claiming  such 
right  or  some  person  under  whom  he  claims  might 
first  have  asserted  his    right  to  the  possession  of 

*  Markby^a  Elements  of  Law,  Chap.  X,  para.  396. 

•  I.  L.  R..  4  Calc,  327,  329  ;  (S.C.)  2  Shome's  Rep.,  106,  107. 

'  See  also  the  judgment  of   Markby,  J.,  in  Kheerodamoney  v.  Door* 
««iKm^,  I.  L.  B.,  4  Calc,  456 ;  (S.C.)  3  C.  L.  R.,  315,  326. 

K 
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lbotubb  the  property."®    In  so  fer  as  positive  enactments  * 
—     do  not  interfere  with  this  rule,  it  may  be  accepted 
as  a  safe  and  sound  one. 

The  extent  of  the  adverseness  of  possession  de* 
pends  on  the  extent  of  the  claim  of  right  under 
which  possession  is  obtained  and  kept.  Where  such 
claim  is  restricted  to  a  limited  interest  in  the  pro- 
perty, the  possession  is  adverse  to  that  extent  only. 
Knavish         Siucc  the  repeal  of  Benffal   Reg.  II  of  1805  and 

possession.  x  cj  c? 

Bombay  Reg.  V  of  1827,  the  law  of  limitation  in 
India  does  not  make  any  distinction  between  cases 
where  the  possession  begins  by  conscious  wrong, 
and  cases  where  the  possession  commences  in  a  cause 
believed  to  be  just  although  it  may  be  under  a  tide 
which  is  really  defective.^**  Dishonesty  in  obtaming 
possesBion  (not  amounting  to  fraud  under  sec.  18  of 


'  Section  7  of  the  Amended  Limitation  Bill.  When  a  tenant-for4ife 
is  diflposseesed,  the  rereraioner  or  remainderman,  not  having  a  rig^ht 
to  immediate  posseseion,  cannot  assert  his  right  to  the  possession.  The 
possession  of  the  trespasser  daring  the  continnance  of  the  life-estate 
is,  therefore,  not  adverse  to  the  reversioner  or  remainderman. 

*  Bombay  Beg.  V  of  1827  expressly  enacted  that  the  party  in  possessum 
must  have  held  the  (immoveable)  property  as  proprietffr  in  order  that 
he  might  avail  himself  of  the  thirty  years'  or  even  the  sixty  yean' 
limitation  and  prescription.  (These  words  would  seem  to  exclude  the  case 
of  a  person,  who  dispossessed  the  true  owner,  as  a  tenant  of  a  third  par^* 
The  language  of  the  Begtdation  was,  therefore,  objectionable,)  The 
doctrine  of  estoppel  also  may  affect  the  application  of  the  rule  given  in 
the  text.  Thus  it  has  been  held  in  England  that  a  party  in  wrongful 
possession  under  an  invalid  will,  which  purports  to  give  him  a  limitei 
interest  in  the  property,  is  estopped  from  setting  up  an  adverse  title,  and 
an  adverse  possession,  against  a  remainderman  under  the  same  will. 
Board  v.  Board,  L.  B.,  9  Q.  B.,  48,  cited  in  Banning  on  Limitation,  p.  107 ; 
and  Hawksbee  v.  Hawksbee,  11  Hare,  230,  cited  in  Darby  and  Bosaa- 
quet's  Statutes  of  Limitation,  p.  394.    See  Lecture  XI. 

**  It  is  the  same  under  the  English  law ;  see  Markby's  Elements  of  Law, 
pp.  206  and  267. 
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Act  XV  of  1877,  sec.  19  of  Act  IX  of  1871,  or  sec.  9  lbctubb 

.  VI. 

of  Act  XIV  of  1859)  will  not  prevent  the  possessor     — ~ 
from  availing  himself  of  the  law  of  limitation.^ 

Possession  is  primd  facie  adverse  and  exclusive.*  P<*«TJ<"*. 
It  is  presumed  to  be  of  right,  until  such  presump-  •Averse, 
tion  is  rebutted  by  evidence.* 

The  possession   of   derivative    holders,   such    as 
tenants  and  mortgagees,  is  not  adverse  to  the  owner, 
in  so  far  as  they  do  not  claim  to  hold  under  a  differ- 
ent   title.      A    mourasidar  or    mirasdar  holding  a 
permanent  tenure  under  the  zemindar,  holds  under  a 
title  which  is  protanto  adverse  to  that  of  the  zemindar.  Possessioa 
A  person  claiming  such  a  title   to  the  knowledge  of  uve*"^** 
die  zemindar  may  therefore  successfully  plead  limita-  f^Z^ 
tion,  if  the  zemindar  sues  him  as  an  ordinary  tenant,  ^^^^^'^ 


'  See  Koowar  Poresh  Narain  r.  Watson,  6  W«  B.,  283,  where  Sir 
BarneB  Peacock,  G.  J.,  quotes  Domat's  Ciyil  Law,  2208,  2209,  to  show 
tbat,  eren  according  to  the  Civilians,  the  fact  of  obtaining  possession 
dishonesUj  or  knavishly  will  not  prevent  a  man  from  availing  himself 
of  an  express  law  of  limitation. 

*  Per  West,  J.,  in  Mohanlall  v.  Amratlal,  I.  L.  E.,  3  Bomb.,  174, 177. 
for  (apparent)  exceptions  to  this  rule,  see  pp.  130,  150,  151.  A  party  is 
always  presumed  to  possess  for  himself,  unless  it  is  proved  that  he 
commenced  his  possession  for  another.  (Code  Napoleon,  article  2230.) 
Bot  poBBession  is  never  considered  adverse  if  it  may  possibly  be  consisten 
with  the  lawful  title.— Banning,  p.  277.  "  While  there  subsists  any 
contract,  express  or  implied,  between  the  parties  in  and  out  of  possession 
to  which  the  possession  may  be  referred  as  legal  and  proper,  it  can  not 
^  pronounced  adverse."  Per  West,  J.,  in  Dadoba  t?.  Krishna,  I.  L.  R., 
I  Bomb.,  34,  39. 

*  Code  Napoleon,  2230.  See  also  Bireswar  r.  Onooda,  3  W.  R.,  12, 
where  the  possession  of  a  sister  of  a  deceased  Hindu  proprietor  of  Bengal 
"^u presumed  to  be  adverse  to  his  legal  heirs  ;  and  Rajah  Pedda  v,  Aro- 
▼wla,  2  Moo.  I.  A.,  604  ;  (S.O.)  6  W.  R.,  P.  C,  13,  where  the  possession  of 
^lu>Q8e  within  the  zemindari  by  the  zemindar's  agent,  was  presumed 
to  be  of  right,  ai^d  the  zemindar's  suit  for  ejectment  was  dismissed  on  his 
failure  to  prove  that  the  defendant  held  the  house  on  his  behalf. 
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lectubb  for  ejectment.*  For  a  similar  reason,  it  is  appre- 
— 1  hended  that  a  person  claiming  as  a  lessee  for  a  defi- 
nite term  (say  for  99  years)  to  the  knowledge  of 
the  landlord  may,  after  twelve  years'  occupation,  be 
allowed  to  plead  limitation  in  a  suit  for  ejectment 
during  such  term. 

It  has  been  laid  down  generally,  that  the  possession 
of  a  tenant  for  a  term  of  years  is  not  adverse  to 
the  landlord,  who  has  in  such  a  case  a  reversionary 
interest  in  the  land.*  But  during  the  currency  of  the 
term,  the  tenant  holds  under  a  title  which  is  protanto 
diflferent  from,  and  inconsistent  with,  the  title  which 
the  landlord,  sets  up  when  he  sues  for  khas  possession, 
and  the  former's  possession  is  so  far  adverse  to  the 
latter.  The  doctrine  of  the  English  law  is  that  a 
grant  of  land  for  a  term  of  years,  however  long,  does 
not  confer  on  the  grantee  any  estate  in  the  land, 
and  that  the  grantee,  taking  no  estate  in  the  landy 
can  only  have  detention  of  it,  and  not  possession  imder 
the  grant.*     But  the  law  of  British  India  does  recog- 

«  Shaik  Nojomoddin  v,  Mr.  Llojd,  15  W.  B.,  232 ;  Rajah  Sahib 
Perhlad  v.  Doorgapersad,  12  W.  B.,  P.  0.,  G,  14 ;  Tekaetnee  Ooura  9« 
Mnsst.  Saroo,  19  W.  B.,  252,  P.  C;  Petamber  Baboa  v,  Nilmoney  Sing, 
I.  L.  B.,  3  Calc,  793. 

But  a  plaintiff  who  merely  sues  to  establish  his  prt^prietary  right  is 
against  a  mohrttrreedar  is  not  bound  to  prore  that  he  has  been  in  aettUl 
possession  of  the  land  within  tweWe  years  before  action  brought,  since  if 
the  defendant  has  held  as  moltrurreedar^  under  the  plaintiff,  the  defend- 
ant's possession  cannot  be  adverse  to  the  plaintiff,  and  limitation  can  not 
be  pleaded  against  him.  See  Protab  Narain  Mukherjee  v.  Kartio  (Siunder 
Mukherji,  10  W.  B.,  192. 

*  See Bijoy  V.  Kali  Prasanna,  I.  L.  B,  4  Calc,  827;  (S.  C.)  2  Shome'f 
Bep.,  106  ;  and  compare  Messrs.  Watson  k  Co.  v.  Bani  Shurut  Sundri,  7  W. 
B.,  394;  and  Shaik  Normoddeen  v.  Mr.  Lloyd,  15  W.  B.,  232. 

It  has  also  been  held  that  a  person  holding  under  A^$  tenant  does  not 
hold  adversely  to  it.— Bungsrar  v,  Mohnnt,  20  W.  B.,  398. 

*  Markby*B  Elements  of  Law,  para.  356. 
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nize  the  interest  of  a  lessee  for  a  term  as  an  interest  Lbsctubb 

VI. 

in  land.     The  lessee's  possession  of  this  interest  is     — 1. 
therefore  his  own  possession  ;  and  during   the  con- 
tinuance of   the  lease  is  protanto  adverse  to  the  land- 
lord. 

After  the  determination  of  a  lease  (say  for  twelve 
years),  when  the  landlord  becomes  entitled  to  khas 
possession,  the  lessee  cannot,  of  course,  plead  that 
his  former  possession  was  adverse  to  his  lessor,  and 
that  the  lessor's  suit  for  khas  possession  is  barred  by 
limitation. 

The  doctrine  that  a  tenant's  possession  is  not  legal  Possemion 
possession,  and  that  his  possession  is  really  the  land-  party's* 
lord's  possession,'  was  carried  to  such  an  extent  that  whoUy 
it  was  held  that  a  tenant  of  A^  in  possession  of   an-  the  owner, 
other's  land  as  such  tenant,  can  not  plead  limitation 
if  A  does  not  join  him  in  raising  the  question.®     But 
the  correct  doctrine  appears  to  be  that  if  the   defend- 
ant denies   the   plaintiff's   title  and  holds  the  land 
against   the  plaintiff,   he  may,  although  himself  a 
tenant  of  another  person,  plead  limitation  against  the 
plamtiff.^ 

Where  a  tenant  during  his  tenancv  encroaches  on  Tenant's 

o  •'  ^        encroach- 

the  adjoining  lands  of  his  landlord^  the  presumption  m^nts. 
is  that  the  lands  so  encroached  upon  are  added  to  the 

'  So  long  as  nothing  ooonrs  to  determine  the  tenanoy,  the  possesaion 
of  the  lessee  is  the  possession  of  the  lessor. — Parbntti  v.  Bam  Chand, 
3  C.  L.  R.,  676. 

'  Sristidhar  v  Gopalchnnder,  1  W.  R.,  172.  See  also  Justice  Trevor's 
judgment  in  3  W.  R.,  73,  77  ;  and  Jardine  Skinner  «.  Ranee  Shama,  3 
W.  R.,  144. 

*  See  the  judgment  of  Loch  and  Pandit,  JJ.,  concurred  in  by  Peacock, 
in  Watson  v,  Govemmeat.  3  W.  R.,  73,  76,  76  and  78.  See  also  Junglu  r. 
Bama  Sundnri,  1  W.  R.,  202,  and  Thomson's  Law  of  Limitation,  2nd 
Edition,    .  159. 
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Lecture  tenure,  and  form  part  thereof,  for  the  benefit  of  the 
— 1  tenant  so  long  as  the  original  holding  continues,  and 
afterwards  for  the  benefit  of  the  landlord,  unless  it 
clearly  appeared  by  some  act  done  at  the  time  that 
the  tenant  made  the  encroachment  for  his  own  bene- 
fit. The  act  of  the  tenant  in  taking  possession  of 
more  land  than  was  let  to  him,  though  it  may  pos- 
sibly have  been  a  trespass  and  wrongful,  may,  in 
most  cases,  equally  well  have  been  done  with  the 
assent,  express  or  implied,  of  the  landlord,  and  so 
have  been  rightful;  and  in  the  absence  of  any  proof 
to  the  contrary,  it  is  treated  as  the  latter.  When  the 
landlord  sues  to  assert  his  proprietary  rights  over 
the  excess  land,  the  possession  of  the  tenant  can  not, 
primd  fadej  be  treated  as  adverse.*^ 

Where  A^s  tenant,  during  his  tenancy,  encroaches  on 
the  land  of  -B,  a  neighbouring  proprietor,  and  holds 
possession  thereof  for  the  prescribed  period,  as 
against  the  tenant,  A  is  presumably  entitled  to  the 
land  so  encroached  upon.  This  presumption  against 
the  tenant  may  be  rebutted  by  clear  evidence  that  he 
intended  the  encroachment  for  his  own  benefit  and 
not  for  the  aggrandisement  of  his  original  holding. 
As  against  j8,  it  is  by  no  means  clear  that  such  a 
presumption  will  be  made  in  favor  of  the  landlord.* 
Where  the  tenant  has  taken  possession  of  the  land,  as 
a  part  of  his  holding  under  A,  the  tenant,  as  well  as 


^  Gooroodass  Roy  v.  Issnrcliander  Rose,  22  W.  R.,  246 ;  tee  nlto 
Andrew  v,  FranoiB,  2  Haj,  560  ;  and  Erskine  v.  The  GoTernment,  8  W.  B., 
232,  233  ;  bnt  cf.  Indro  t?.  GoUuck,  12  W.  R.,  350. 

1  See  Lord  Campbell*8  judgment  in  Doe  o.  Moflsej,  17  Q.R.,  376,  xef erred 
to  by  Justice  Norman  in  3  W.  R.,  73,  81. 
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A,  may  plead  limitation  against  -B,  and  shew  that  Ijeot^m 
B's  right  has  been  extinguished.*  — * 

As  possession  is  primd  facie  adverse,  it  is  for  the  change 
party  who  contends  that  his  opponent's  possession  is  «»ve  into 
ojAj  permissive  to  prove  that  it  is  so.     If  the  defend-  posaeseiop. 
ant  has  been  in  possession  for  more  than  twelve  years, 
to  remove  the  bar  of  limitation,  the  plaintiff  must  prove 
that  such  possession  was   not   adverse,  but  in  the 
character  of  an  agent,^  or  of  an  usufructuary  mort- 
gagee,* or  that  it  was   otherwise  permissive.*    But 
where  occupation  was  originally  permissive^  its  con- 
version into  an  occupation  of  a  wholly  adverse  nature 
is  not  to  be  presumed  in  the  absence  of   affirmative 
evidence  to  establish  the  change.^    A  person  who 

'  Messrs.  Darby  and  Bosanquet  (at  pp.  395,  396  of  their  work  on 
Limitation)  say : — '*  If  a  tenant  during  the  continuance  of  his  tenancy 
enoroaohes  on  land,  and  holds  it  as  part  of  the  demised  premises  for  the 
period  of  limitation  prescribed  by  the  statute,  his  landlord  will,  at  the  end 
of  the  term  generally,  have  the  benefit  of  the  encroachment."  See  also 
ilte  cases  referred  to  in  note  9,  p.  149. 

*  Heer  IJseedoollah  v,  Beeby  Imaman,  1  Moo.  I.  A.,  19  ;  (S.  C.)  6  W.  B., 
P.  C,  23. 

*  10  Hoore^s  I.  A.,  151,  Sewaji  Vijoya  v.  Ghinna  Nayana. 

*  But  many  acts  which  would  be  clearly  adverse  and  might  amount  to 
dispossession  as  between  a  stranger  and  the  true  owner  of  land, 
would  between  joint  owners  naturally  bear  a  different  oonstruction — 
Bafis  V,  Abdool,  F.  B.,  12  0.  L.  B.,  257,269.  Thus  if  the  subject  of 
•nit  is  a  portion  of  joint  family  property,  the  possession  of  it  by  one 
coparcener  may  be  referred  to  the  continuing  content  of  his  co-sharers, 
and  may  not  therefore  be  adverse.  See  Sheo  Pershad  v.  Lulah,  20  W. 
B.,  160 ;  and  Yusuf  Ali  Khan  v.  Chubbee  Singh,  5  N.  W.  P.,  122. 

*  See  Harkby's  Elements  of  Law,  sec.  347  ;  VVaheeoodden  v.  Jhinguree, 
2  N.  W.  P.,  16  ;  Brown,  77, 

Acoording  to  the  Code  Napoleon,  art.  2231 ,  "  When  a  person  has  com- 
menced his  possession  in  right  of  others,  he  is  always  presumed  to 
possess  by  the  same  title  if  there  be  no  contrary  proof." 

When  a  person  enters  on  possession  and  is  left  in  possession  in  the  first 
nitance,  in  accordance  with  a  contract,  he  cannot  *' change  the  character 
of  tiiat  possession  by  his  own  mere  will." — Dadoba  r.  Krishna,  I.  L.  BI, 
7  Bomb.,  34,  33. 
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Lbctueb  holds  possession  on  behalf  of  another  does  not,  by 
— 1     a  mere  denial  of  that  other's  title,   make  his  posses- 
sion adverse,  so  as  to  give  himself  the  benefit  of  the 
statute  of  limitation/ 

No  act  or  default  of  a  tenant,  a  trustee  or  a  bailee 
can  by  itself  change  the  character  of  the  possession 
which  he  originally  acquired.  If  such  person  re- 
pudiate the  title  of  the  owner,  there  must  be  such 
acquiescence  on  th^  part  of  the  latter  as  would  put 
an  end  to  the  original  relation  of  the  parties,  before 
the  former  can  be  said  to  be  in  *  adverse  possession/* 

Non-pay-       The  mcrc  non-payment  of  rent  for  twelve  years,  by 

went  of  i»ii  t     • 

lent  by      a  pcrsou  who  IS  proved  to  have  entered  mto  posses- 

tenant.  ,  -  ^       ,  •    , 

sion  as  a  tenant,  does  not  convert  the  tenancy  mto 
adverse  possession.*  Even  if  the  tenant  during  his 
tenancy  pays  the  rent  to  a  third  person  and  attempts 
to  substitute  him  in  the  place  of  his  landlord,  with- 
out openly  renouncing  or  putting  an  end  to  the 
tenancy,  the  possession  of  the  tenant  shall  still  be 
looked  upon  as  the  possession  of  the  landlord.** 
Kepndi-  The  tenant's  attornment  to  a  third  person  will  not 
J^ant^^  affect  the  title  of  the  lessor  so  long  as  the  tenant 
does  not  directly  repudiate  the  tenancy,  and  the  land- 


»  Bijoy  Cbander  r,  KaUy  Prasana,  I.  L.  B^  4  Calc.,  327 ;  Hadhtib  ». 
Sham,  I.  L.  H^  a  Calo.,  243. 

This  would  be  bo,  at  leasfc,  until  the  denial  of  the  principal's  right, 
or  Bome  unequivocal  act  inconsistent  with  that  right,  bad  been  brought 
to  the  knowledge  of  the  principal. — Markby's  Elements,  sec.  347. 

■  AngeU,  §§  444,  445. 

•  Prem  Sukh  v.  Bhupla,  I.  L,  R.,  2  All.,  617,  F.  B. ;  Troylukho  r- 
Mohima,  7  W.  B.,  400  ;  Watson  r.  Government,  F.  B.,  3  W.  R.,  73, 82 ; 
Eungolall  v.  Abdool,  3  0.  L.  B.,  119  ;  6  Bom.  A.  C,  85  ;  and  I.  L.  B^ 
7  Bomb.,  34.    See  Lecture  XI. 

>*  Parbutti  Dosi  r.  Bamchand,  3  C.  L.  B.,  57&. 
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lord  knowing  this  does  not  acquiesce  in  the  act.*  Lectubb 
The  tenancy  must  actually  or  constructively  be  de-  — 
termined  before  the  possession  of  the  tenant  can 
become  adverse  to  the  landlord.*  Eviction  from  the 
demised  premises  by  the  lessor,  by  those  who  claim 
under  him,  or  by  persons  who  have  paramount  right 
to  him,  may  have  the  effect  of  determining  the 
tenancy  and  relieving  the  tenant  from  the  liability  to 
pay  rent.  But  an  ouster  by  the  acts  of  a  trespasser 
without  title  has  no  such  effect.' 

The  Transfer  of  Property  Act  (No.  IV  of  1882), 
see.  Ill,  expressly  enacts  that  the  tenant  must 
renounce  his  character  as  such  by  setting  up  a  title 
in  a  third  person  or  by  claiming  title  in  himself, 
and  the  landlord  or  his  transferee  must  do  some 
act  showing  his  intention  to  determine  the  tenancy. 
In  cases  governed  by  the  Act,  both  these  conditions 
must  be  fulfilled  before  the  tenancy  can  be  deter- 
mined and  converted  into  adverse  possession. 

Under  art.  3479  of  the  Lousiana  Code,  and  art. 
2239  of  the  Code  Napoleon,  a  purchase  of  the 
property  from  the  tenant,  the  depositary  or  any 
other  derivative  holder,  operates  as  the  basis  of  an 
adverse  possession  in  favor  of  the  purchaser ;  but 
according  to   Lord   Mansfield   (in   Atkyns  ex.   dem. 

*  See  Banning^  145,  and  Hovenden  v.  Lord  Anneslej,  2  Sch.  and  Lef.,  624, 
cited  in  Shephard  on  Limitation,  p.  65. 

'  3  C.  L.  R.,  576.  In  England  before  the  enactment  of  3  and  4  Will. 
IV,  c  27,  sec.  9,  payment  of  rent  during  the  tenn  of  the  lease  to  a 
wrong  person  did  not,  subject  to  the  question  of  acquiescence,  amount 
to  an  ouster.— Smith's  Leading  Cases,  Vol.  II,  pp.  732, 741,  8th  Edition  ; 
Banning,  145. 

*  Mrs.  B.  DonzeUe  v.  Girdharee.  23  W.  R.,  121 ;  Rung  Lall  r.  Lalla, 
17  W.  R.,  .386  ;  Gopanund  r.  LaUa,  12  W.  R.,  109  ;  Khajah  Abdool  Gunny 
r.  Poomo  Chunder,  2  Hay,  524. 
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Leotube  Taylor  v.  Horde)  in  the  case  of  a  purchase  from  the 
— \  tenant,  the  landlord  is  not  bound,  but  may  choose^ 
by  tenant's  to  considcr  himsclf  as  dispossessed  by  the  purchaser.* 
gran  ee.  ^^^^  Indian  Limitation  Acts  (sec.  5,  Act  XIV  of 
1859,  and  arts.  133  and  134  of  sched.  ii.  Acts  IX 
of  1871  and  XV  of  1877)  expressly  provide  for  the 
protection  of  purchasers  from  trustees,  mortgagees, 
pawnees  and  depositaries,  but  omit  to  mention  the 
case  of  purchasers  from  tenants.  However,  as  the 
landlord,  before  he  puts  an  end  to  the  tenancy,  is  not 
entitled  to  immediate  and  direct  possession  of  the 
property,  it  has  been  held  (by  Peacock,  C.  J.,  and 
Jackson,  J.)  that  the  possession  of  the  grantee  claim- 
ing under  the  tenant  does  not  become  adverse  to 
the  landlord,  so  as  to  oblige  him  to  sue  the  grantee 
before  the  determination  of  the  tenancy.* 

If  the  landlord  is  apprized  of  the  fact  that  the 
tenant  disavows  the  tenure  and  sets  up  a  title  in 
himself  or  in  a  third  person,  the  safer  course  is  to  de- 
termine the  tenancy.*  But  the  law  nowhere  obliges 
the  lessor  to  put  an  end  to  the  lease  on  the  ground 
of  forfeiture.^ 
Trespas-  '  The  majority  of  the  Judgcs  in  jPoofev.  Griffith^  were 
session  of    of  opiuiou  that  where  a  stranger  enters  as  a  trespasser 

demised 

premiics.    upou  a  part  of  the  land  held   under   a  lease,   and 

«  See  also  AngeU,  §  443. 

»  C.  T.  Davis  v.  Kazee  Abdool,  8  W.  R.,  66,  68,  69. 

'  Aocording  to  Lord  Redesdale  (in  Hovenden  v.  Lord  Annesley,  2  Sch. 
and  Lef..  624),  if  the  lessee  attorns  to  another,  and  the  lessor  neglects 
to  proceed  for  the  forf eitnre,  he  has  no  right  to  affect  the  rights  of  third 
persons  on  the  ground  that  the  possession  was  betrayed ;  and  there 
must  be  a  limitation  to  that  as  to  every  other  demand.— See  Brown  oa 
Limitation,  p.  313,  and  Shephard,  p.  66. 

'  See  sec.  Ill,  Act  IV  of  1882,  and  Banning  on  Limitation,  p.  147. 

*  See  15  Jr.  G.  L.  B.,  270,  and  Brown  on  Limitation,  p.  487. 
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continues  in  possession  for  the  prescribed  period,  lectubb 
the  right  of  the  lessor,  on  the  expiration  of  the  lease,  — '- 
would  be  unaffected  although  the  right  of  the  lessee 
would  be  barred.  It  has  also  been  held  in  this 
country  by  Norman  and  Seton-Karr,  JJ.,  on  review, 
that  during  the  continuance  of  a  lease,  the  eviction  of 
the  lessee  from  the  demised  premises  does  not  give 
the  lessor  any  cause  of  action  against  the  trespasser, 
if  the  lessor  is  not  deprived  of  his  rent,  or  rent  is 
not  received  adversely  to  him  by  a  stranger.*  There 
are  also  several  dicta  of  Sir  Barnes  Peacock,  C.  J., 
and  other  Judges  to  the  effect  that  a  landlord  can- 
not maintain  an  action  of  ejectment,  either  against 
a  tenant  or  against  a  trespasser,  before  the  tenancy 
is  determined.*^  Sir  James  Colvile  in  his  Pres- 
cription and  Limitation  Bill  provided  for  the  pro- 
tection of  landlords  against  such  trespasses.  This 
provision,^   however,  along  with  all  the  provisions 

'  Horronath  v.  Bajah  Indoo  Bhasan,  8  W.  B.,  135.  The  non-receipt 
of  rent  under  Bach  oiroomstances  may  give  the  landlord  a  cause  of  action 
if  it  amounts  to  a  dupossenion  of  his  intereit  in  the  demised  premises. 

^  See  Mr.  Daris  v.  Kazee  Abdool,  8  W.  B.,  65,  58 ;  and  Woomesh 
Chunder  r.  Bajnarain,  10  W.B.,  15, 18. 

'  See  sec  7,  cL  3,  of  the  Bill.  In  the  statement  of  Objects  and  Beasons, 
Sir  James  says :  "  In  s.  7, 1  have  thought  it  right  to  introduce  2  clauses 
to  meet  the  case,  which  often  occurs,  of  the  loss  of  land,  part  of  an 
estate  subject  to  an  undertenure,  during  the  subsistence  of  that  tenure, 
by  tlie  encroachments  of  conterminous  proprietors.  It  seemed  hard  that 
a  title  by  prescription  should  be  acquired  against  the  superior  landlord 
(a«uming  him  to  retain  a  reversionary  interest  in  the  soil)  by  such 
encroaohments,  whilst,  for  want  of  the  actual  right  of  possession,  he  was 
nnable  to  resist  them.  His  rights  are  protected  by  cl.  3.  In  like  cases, 
wlteie  the  sub-tenure  is  of  that  nature  that  the  superior  landlord 
retains  no  right  in  the  soil  but  can  only  enforce  the  right  to  rent  by  the 
nle  of  the  putnee  or  other  undertenure,  the  rights  of  the  auction- 
porchaser  are  protected  by  cL  4.**  The  second  class  of  cases  was  prac- 
tically provided  for  by  sea  7,  Act  XIV  of  1859,  corresponding  to  art. 
121,  Act  XV  of  1877, 
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Lectube  relating  to  prescription,  was  omitted  from  the  Act  as 

— ^     passed  in  1859.     It  is  true  that  the  case  of  a  land- 

Prosunno   lord  is  cxccptcd  from  the  rule  (laid  down  in  art. 

Movi  Djisi 

V.  HaMm  141  of  Act  IX  of  1871  and  art.  140  of  Act  XV  of 

Koy  dis- 
cussed.      1877),  that  the  period  of  limitation  for  a  reversioner 

begins  to  run  from  the  time  when  his  estate  falls 
into  possession.  This  might  lend  some  support  to 
the  contention  that  a  landlord  (unlike  other  rever- 
sioners) is  not  entitled  to  count  the  period  of  limit- 
ation from  the  time  when  the  estate  falls  into 
possession,  that  is,  when  he  becomes  entitled  to  khas 
possession.  And  it  has  been  so  held  in  some  cases 
by  the  Calcutta  High  Court.*  But  considering  the 
hardship'  to  which  landlords  would  be  subjected  by 
the  adoption  of  this  rule,  it  is  not  unlikely  that  a 
different  construction  will  be  put  upon  the  law.  If 
possession  does  not  become  '  adverse  '  to  the  claim- 
ant until  he  himself  is  entitled  to  immediate  posses- 
sion,* it  is  clear  that,  under  art.  144  of  sched.  ii, 
Act  XV  of  1877,  a  landlord,  suing  to  eject  the  tres- 
passer within  twelve  years  after  the  determination  of 
the  lease,  cannot  be  met  by  any  plea  of  limitation. 
The  only  article  applicable  to  the  case  is  art.  144, 
and  the  inference  drawn  from  the  langui^e  of  art. 
140,  not  being  a  necessary  one,  may  be  disregarded 
in  the  strict  construction  of  a  law  of  limitation. 
The  lessor  is  a  reversioner  whose  suit  as  against  the 


'  See  ProeaQnomoyi  r.  Ealidas,  9  C.  L.  XL,  347,  following  Leknj  r. 
Court  of  Wards,  U  W.  B.,  395;  and  Brindabun  v,  Bhoopal,  17  W.  B.,377. 

'  They  are  nnable  to  resist  such  encroachments. — See  10  W.  B.t  l^t 
F.  B.  A  suit  for  damages  against  a  poor  ryot  would  scarcely  afford  any 
relief. 

*  See  the  definitions  of  adverse  possession,  p.  145,  supra. 
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tenant  is  provided  for  by  art.  139.     And  the  words  Lecture 
"  other  than  a  landlord"  in  the  next  article  (No.  140)     — ^ 
were  introduced  probably  with  the  object  that  the 
two  articles  might  not  overlap  each  other.     A  land- 
lord or  zemindar  in  this  country  has  very  often  no 
reversionary  right  in  the  soil,  and  the  Legislature  has 
thought  fit  to  deal  separately  with  suits  by  '  a  land- 
lord '  (who  may  or  may  not  be  a  reversioner),  and 
suits  by  a  reversioner  '*  other  than  a  landlord."     All 
that   necessarily  follows    fi'om  the  language  of  art. 
140  is,  that  a  landlord  cannot  take  advantage  of  that 
article  when  he  brings  an  ejectment  against  a  person 
who  has  evicted  his  tenant.     But  as  the  possession 
of  a  trespasser  does  not  become  adverse  to  the  lessor 
until  he  acquires  a  right  to  the  possession  of  the  de- 
mised premises  (by  the  determination  of  the  tenancy), 
his  rights  are  saved  by  the  general  provision  of  art. 
144.    To  hold  that   twelve  years'  possession  by  a 
trespasser  of  a  part  of  the  demised  premises  would 
bar  the  right  of  the  lessor,  although  the  lessee  does 
not  renounce  his  character  as  such,  and  the  lease  is 
still  subsisting,  is  to  violate  the  maxim  that "  prescrip- 
tion does  not  run  against  a  party  who  is  unable  to 
act."     ( Contra  non  valentam  agere  non  currit  pres- 
criptio.)     The  general  principle  of  the  law  is  to  bar  a 
person  who  has  a  right  to  enter  if  he  does  not  exercise 
that  right  in  a  certain  time,  not  to  bar  those  who  can 
not  exercise  that  right.* 

*  In  a  later  case  decided  on  the  18tb  of  Augrnst  1882  (Erisna  €k)bind  v. 
Hun  Churn,  12  C.  L.  R.,  19),  this  question  of  limitation  to  a  suit  for 
ejectment  against  a  person  who  had  dispossessed  the  plaintiff's  lessee 
during  the  currency  of  the  lease,  was  again  discussed  before  a  division 
bench  of  the  Calcutta  High  Court,  consisting  of  two  Judges,  of  whom 
one  was  a  party  to  the  decision  reported  in  9  C.  L.  R.,  p.  347.    The  Judges 
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liECTUKE      The  possession  of  trust-property  by  the  trustee 
— \.    is  deemed  to  be  the  possession  of  the  cestui  que 
by  trustee's  trust  OT  the  beneficiary.     But  if  the  trustee  alienates 
grantee.     ^^^  property  to  an   assign   for  valuable   considera- 
tion, the   possession  of  the  assign  becomes  adverse  to 
the  beneficiary/     It  has  been  held  in  America,  that 
Repmiia-    a  trustcc  who  distinctly  and  openly  repudiates  his 
trustee,      trustecship   and   assumes   absolute  ownership  of  the 
trust-property,  may  commence  to  acquire  an  adverse 
possession  against  his  cestui  que  tnustJ    But   under 
the  Indian  Trust's  Act  (No.  II  of  1882)  if  a  trustee 
renounces  his  character  as  such,  he  does  not  thereby 

say :— '*  By  what  rtile  in  the  Limitation  Act  is  the  plaintiff's  right  to 
sne  governed  ?  It  may  fall  either  nnder  art.  140  of  the  second  sche- 
dule, or  nnder  art.  144.  It  will  be  convenient  first  to  refer  to 
art.  139.  This  deals  with  a  case  where  the  snit  is  by  a  landlord  to 
recover  possession  from  a  tenant,  and  the  time  runs  from  the  determini* 
tion  of  the  tenancy.  That  is  the  only  section  dealing  expressly  with 
the  case  of  a  landlord  as  »uoh.  The  next  article  says  that  in  a  snit '  by 
a  remainderman,  a  reyersioner  (other  than  a  landlord)  or  a  devisee,  for 
possession  of  immoveable  property,'  the  point  from  which  time  mns  it 
*  when  his  estate  falls  into  possession.'  Probably  in  this  article,  the 
expression  *  other  than  a  landlord '  means  other  than  a  landlord  a*  stffh 
suing  his  tenant.  If  that  be  so,  then  that  article  would  apparently  go- 
vern this  case,  and  the  time  would  run  from  the  termination  of  the 
ijara.  If  the  case  does  not  fall  within  the  article,  then  it  must  fall 
within  art.  144,  as  being  a  suit '  for  possession  of  immoveable  property 
or  any  interest  therein  not  hereby  otherwise  specifically  provided  for.' 
Then  the  period  of  limitation  begins  to  run  from  the  time  when  the 
possession  of  the  defendant  becomes  adverse  to  the  plaintiff.  *  Plain- 
tiff,' by  the  interpretation-clause,  includes  any  person  through  whom 
the  plaintiff  claims.  But  the  plaintiff  does  not  claim  through  the 
ijardar.  Therefore  possession  adverse  to  the  ijardar  is  not  possession 
adverse  to  the  present  plaintiff.  This  conclusion  is  entirely  in  aoooid- 
ance  with  the  oonstruction  put  upon  an  earlier  Limitation  Act,  in  the 
case  to  which  we  have  been  referred,  reported  in  10  W.  B.,  15." 

•  Section  10,  Act  XV  of  1877,  and  No.  134  of  sched.  iL  Darby  and 
Bosanquet,  p.  335. 

'  Angell,  §  174 ;  Banning,  p.  188.    For  Indian  cases,  see  Virasaini  r. 
Subba,  I.  L.  B.,  6  Mad.,  54,  59. 
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extinguish  the  trust,  and  he  is  not  thereby  discharg-  Lecturb 
ed  fix)m  his  office  (sees.  71  &  77).     And   a  trustee     — '- 
who  has   accepted  the  trust  can  not  afterwards  re- 
nounce it  except  with  the  permission  of  a  competent 
Court  or  mth  the  consent  of  the  beneficiary^  or  by  vir-   • 
tue  of  a  special  power  in  the  instrument  of  trust. 
(Sec.  46.)     Nor  is  a  trustee  allowed  either  for  him- 
self or  another  to   set  up  or  aid  any  title  to  the 
trust-property  adverse  to  the  interest  of  the  benefi- 
ciary. (Sec.  14.)    A  proposed  trustee  may,   before 
accepting  the  trust,  disclaim  it  (sec.  10),  and  a  pro- 
posed beneficiary  may  renounce  his  interest  under 
the  trust  by  disclaimer  or  by  setting  up  a  claim  in- 
consistent therewith.    (Sec.  9.) 

Whilst  the  trustee  is  in  possession  of  the  estate, 
the  right  of  the  beneficiary  is  safe,  so  that  if  the 
trustee  mistakes  his  beneficiary  and  makes  over  the 
profits  of  the  estate  to  a  wrong  person,  such  wrong- 
ful recipient  of  the  profits,  it  has  been  held  in  Eng- 
land, does  not  acquire  a  title  by  adverse  possession 
against  the  rightful  cestui  que  trusts  It  being  the 
duty  of  the  trustee  to  pay  over  the  profits  to  the 
beneficiary,  payment  to  a  wrong  person  will  not  give 
that  person  a  title.*  But  if  one  of  two  beneficia- 
ries is  excluded  by  the  other  who  received  the  rents 
to  the  exclusion  of  the  trustee  as  well,  limitation  will 
commence  to  run  against  the  excluded  beneficiary.^^ 

*  See  Lester  v,  Piokford,  84  Beay.,  576,  cited  in  Lewin  on  Trusts, 
P*  7(2,  7th  edition  ;  and  Brown  on  Limitation,  p.  276.  Bnt  if  a  stranger 
ttkes  actual  possession  of  the  property,  see.  10  of  Aot  XY  of  1877  will 
not  protect  the  cestui  que  tmst, 

*  See  the  latter  part  of  the  judgment  of  the  Priyy  Council  in  Earan 
Sing  9.  Bakar  AU,  I.  L.  B.,  6  AU.,  1. 

*  Lewin,  p.  761. 
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Lecture      If  a  trustee  suffers  adverse  possession  for  the  pres- 
^  —     cribed  period,  the  right  of  the  cestui  que  trust  will 

Possession    t,tt/»i  i  • 

of  the  be  barred.  If  the  trustee  does  not  eject  the  tres- 
by  a  tres-  passer,  and  the  beneficiary  does  not  compel  him  to 
do  so  within  the  prescribed  time,  the  trespasser 
acquires  a  title  by  adverse  possession.^  The  posses- 
sion of  trust-property  by  a  purchaser  from  the 
trustee  is  adverse  to  the  beneficiary.*  In  these  res- 
pects, the  relation  of  lessor  and  lessee  is  more  favor- 
able to  the  lessor  than  the  relation  of  beneficiary 
and  trustee  to  the  beneficiary. 

So  long  as  the  mortgagor,   his  representative  or 
his  assign,  asserts  a  title  to  redeem,  and  advances  no 
other  title  inconsistent  with  it,  his  possession  of  the 
mortgaged  property  does  not  become  adverse  to  the 
Possewion  mortgagee.'    Such  possession  becomes  adverse  from 
g^g™**!      the  date  of  foreclosure.*    The  possession  of  a  pur- 
gaff^'s '    chaser  of  the  property  from  the  mortgagor  without 
grantee,     j^^^.^^^  q£  ^j^^  mortgage,  bccomcs  adverse  to  the  mort- 
gagee, if  the  right  of  the  mortgagee  to   enter  into 
possession   has   accrued.*      Even   the    payment    of 


*  Lewin^r  pp.'JTST,  738.  The  beneficiary  may  require  the  trustee  to 
transfer  the  trust-property  to  him  (sec.  56,  Act  II  of  1882),  or  to  compel 
him  to  perform  any  particular  act  of  bis  duty  (sec.  61,  Act  II  of  1882). 

*  See  sec.  10,  Act  XV  of  1877,  and  arts.  133  and  134,  sched.  ii. 

*  Pran  Nath  Roy  r.  Rookea,  7  Moo.  I.  A.,  323 ;  (S.  0.)  4  W.  R.,  P.  C,  37. 
The  present  Limitation  Act,  art.  147,  sched.  ii,  however,  expressly 
prescribes  a  limit  of  sixty  years  to  a  suit  for  foreclosure  or  sale,  from  the 
date  when  the  mortgage  debt  falls  due.  In  such  suits,  therefore,  the 
question  whether  the  mortgagor's  possession  was  adverse  or  not  can 

hardly  arise. 

*  Qhinarain  t?.  Ram  Monarulh,  7  0.  L.  R.,  680,  and  Brohmomoyee  f. 

Jugobandhur,  7  C.  L.  R.,  583. 

»  Angell,  §  449,  note ;  Anundo  Moyee  t?.  Dhonendraw,  16  W.  R.,  P.  C,  l^f 
iO  ;  and  Brojonath^t?.  Khelat  Cbunder,  16  W.  R.,  P.  C,  38. 
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interest  by  the  mortgagor  to  the  mortgagee  will  not  Lectube 
render  the  possession  of  the  purchaser  other  than     — 1 
adverse.* 

The  possession  of  a  purchaser  of  the  property 
from  the  mortgagee  is  adverse  to  the  mortgagor  and 
his  representatives  from  the  date  of  purchase,  and  is 
expressly  protected  by  the  Limitation  Acts/ 

"  It  has  always  been  laid  down  "  (says  Lord  St. 
Leonards  in  his  Handy  Book  on  Property  Law, 
p.  117)  "  that  neither  the  mortgagor  nor  the  mort- 
gagee can  by  any  adverse  act  bar  the  right  of  the 
other."  ®  A  repudiation  of  the  mortgagor's  title,  or  the  Repudia- 
mere  assertion  of  an  adverse  title  by  a  mortgagee  mortgagor 

•  •-■  ,!!•  •!  or  mort- 

in  possession,  does  not  make  his  possession  adverse,  so  gagee. 
as.  to  enable  him  to  shorten  the  period  of  sixty  years 
within  which  the  mortgagor  may  bring  his  suit  for 
redemption.*     Similarly  the  mortgagor's  denial  of  the 
mortgage  will  not  by  itself  be  sufficient  for  abbreviat- 

•  Brojouath  r.  Khclat  Chunder,  16  W.  R.,  P.  C,  33,  35.  For  the  Eng- 
Hah  Law  on  the  subject,  see  Doe  d.  Palmer  t.  Eyre,  17  Q.  B.,  366  ;  Cbin- 
neiyv.  Erans,  11  H.  L.  C.  115  ;  and  Brown  on  Limitation,  p.  309. 

'  See  Rodhanath  Dass  r.  Gisborne  &  Co.,  15  W.  B.,  P.  C,  247  ;  and 
ari  m,  flcbed.  ii,  Act  XV  of  1877.  This  aHicle  applies  when  the  pur- 
chase parports  to  be  a  purchase  of  the  property  as  an  absolute  property. 
It  can  not,  of  course,  apply  where  the  purchaser  takes  an  assignment  of 
the  property  subject  to  the  mortgage,  and  is  admittedly  a  representative 
of  the  mortgagor. 

'  See  Dechoo  Sahoo  v,  Syud  Museeoollah,  21  W.  R.,  13.  A  mortgagee 
is  not  bound  by  a  decision  passed  against  the  mortgagor  in  a  case  insti- 
tuted against  him  by  a  third  person,  if  the  mortgage-bond  was  executed 
prior  to  the  institution.  See  Karon  Sing  v.  Bakar  Ali,  I.  L.  R.,  5  AIL, 
1,  P.  C. ;  Dooma  Sahoo  r.  Joonarain,    12  W.  R..  363. 

Also  Bonomali  v.  Koylas  Chunder,  I.  L.  R.,  4  Calc,  692. 

As  long  as  the  relation  of  mortgagor  and  mortgagee  subsists,  the  posses- 
>km  of  the  mortgagor  can  not  be  adverse  to  the  mortgagee— Ghinarain 
t.  Rtmmonovutto,  T'  0.  L.  R.,  680. 

*  10  W.  R.,  219,  Ajoodhya  Pershad  r.  Enharee  Dyal ;  and  I.  L.  R., 
1  AIL,  God,  AU  Mohammed  r.  Lalta  Bukeh,  F.  B. 
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Lecture  ing  the  sixty  years'  period  prescribed  by  Act  XV  of 
—     1877  for  foreclosure  or  sale. 

But  the  acquiescence  of  the  party  whose  title  ia 
repudiated  may  change  the  character  of  the  posses- 
sion and  estop  him  from  taking  advantage  of  these 
provisions  of  the  law. 
Owe  of  a        The  mortgagee's  possession  before  the  mortgage  is 
gip?r '    redeemed  is  possession  for  all  the  heirs  of  the  mort- 
tfie  mwt-^  gagor ;  and  it  is  only  after  redemption  that  the  pos- 
^"^®*        session  of  one  of  the  heirs  of  the  mortgagor  who  has 
redeemed  the  entire  mortgage  can  become  adverse  to 
the  others,  even  where  the  mortgagee  had  all  along 
recognized  that  one  alone  as  entitled  to  the  equity  of 
redemption.'^ 
Adverne         A  pcrsoD,  claiming  the  equity  of  redemption,  pay- 
poMCMion  jj^g  interest  on  the  mortgage,  and  in  actual  posses- 
r^ht  u)*°^  sion  of  the  mortgaged  property  to  the  exclusion  of 
the  lawful  representative   of  the    mortgagor,  majr 
acquire  a  title  by  adverse  possession   against  such 
representative.^     So  a  person  claiming  the  equity  of 
foreclosure  (or  the  right  of  the  mortgagee)  may,  as 


foreclose. 


1*  Umrunniasa  r.  Muhammad,  I.  L.  B.^  3  All.,  24,  F.  B.  See  also 
Chatha  r.  Aka,  I.  L.  R.,  7  Mad,,  26.  In  Nundo  Coomar  v.  Broojo  Bhokis 
(4  Wym.,  36  ;  Thompson,  p.  212),  the  possession  of  a  person  who  was  n^ 
a  legal  heir  of  the  mortgagor,  but  who  had  nevertheless  paid  off  the 
mortgage-debt  and  executed  a  fresh  mortgage,  was  held  to  be  adTene. 

It  has  been  held  by  Pontifex,  J.,  in  an  unreported  case  (second  Appeal 
No.  2035  of  1878,  decided  on  the  10th  March,  1880),  that  a  mortgagor  or 
his  representative  is  entitled  to  a  period  of  sixty  years  for  the  recovery  of 
property  redeemed  by  his  co-mortgagor,  inasmuch  as  the  co-mortgagor 
in  such  a  case  stands  in  the  shoes  of  the  mortgagee.  See  I.  L.  B^ 
2  Mad.,  223,  Asansab  r.  Yamona. 

*  Cholonondeley  r.  Clinton,  cited  in  Angell  on  Limitation,  aeo.  467, 
and  reported  in  2  Jac.  and  Walk.,  B.  1  ;  and  Nundo  Coomar  v.  Brojo 
Bhooknn,  4  Wym.,  36.  Beceipt  of  profits  of  land  from  the  mortgage 
in  posaession,  is  not  sofBciont— Chatha  v.  Aka«  L  L.  B.,  7  Mad.,  26, 
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against  the  lawful  representative  of  the  mortgagee,  '^^^^^ 
acquire  a  title  by  adverse  possession.*  — 

If    after    adverse   possession  has  been   acquired  Adverse 

•■•  "■■      ^         possession 

against  the  owner,  but  before  the  period  of  limita-  n^amst 

^^  ,  ^  both  raort- 

tion  has  expired,  he  mortgages  the  property,  limita-  f^»f^^  »"d 

^       .  '         ,      ,  r      r        J5  mortgagee. 

tion  runs  against  both  mortgagor  and  mortgagee 
from  the  date  of  dispossession.  Mr.  Hayes,  in  his 
Introduction  to  Conveyancing,  has  laid  it  down  that 
"  the  effect  of  the  statute  must  always  be  determined 
with  reference  to  the  actual  state  of  the  title  when 
time  begins  to  run,  and  that  when  the  time  has 
once  commenced  running  (against  the  absolute 
owner),  no  subsequent  alteration  in  the  title  will 
postpone  the  bar."'  If  the  mortgagor  makes  pay- 
ment of  interest  on  the  mortgage-debt,  the  Indian 
law,  in  this  respect  differing  from  the  English  law, 
does  not  give  the  mortgagee  a  fresh  start  as  against 
the  parly  who  dispossessed  the  mortgagor.* 

Where  a  mortgagor  in  possession  of  the  mortgaged  Poascssion 
property  is  dispossessed  by  a  third  party  who  does  v»^^^  ®"^ 

*•      *        -^  ^         ^  »'  r        ./  mortgaged 

not  claim  either  under  the  mortgagor  or  the  mort-  premiaea. 
gagee,  the  possession  of  such  third  party,  it  has  been 
held,  is  adverse  to  the  mortgagee,  and  he,  as  well  as  the 
mortgagor,  is  barred  by  the  twelve  years'  limitation.* 
And  where  a  mortgagee  in  possession  of  the  mort- 
gaged property  is  dispossessed  by  a  person  who  claims 
adversely  to  both  the  mortgagor  and  the  mortgagee, 

'  See  Arnmn  v,  Ramkrishna,  I.  L.  R.,  2  Mad.,  226, 228. 

'  Darby  and  Boeanqnet,  p.  237. 

«  Compare  7  Wm.  IV  and  1  Viot.,  o.  28,  and  seo.  6,  Act  XIV  of  1859  and 
Art  146,  Act  XV  of  1877;  see  Darby  and  Bosanqaet,  p.  356;  Brown, 
p.  450;  Banning,  167. 

*  See  Shemmbnr  r.  Bhowan^,  2  N.  W.  P.,  223,  and  Prosnnna  r. 
Bimkiimar,  W.  R.  Gap  No.,  1864,  p.  375.  See  also  I.  L.  B,,  5  AU.,  1,  P.  C. 
(A  caae  of  rehan,) 
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Lectum  it  has  been  held  that  the  possession  of  such  person 
—     is  adverse  to  the  mortgagor  as  weU  as  to  the  mort- 
gagee,  and  that  the  former  as  well  as  the  latter  will  be 
barred  by  the  twelve  years'  rule.* 

But  as,  during  the  currency  of  a  mortgage,  one  of 
the  parties  to  the  mortgage  is  not  entitled  to  the 
immediate  possession  of  the  property,  it  may  be 
doubted  if  the  possession  of  a  trespasser  could  be 
adverse  to  the  party  who  is  not  entitled  to  such  pos- 
session, and  who  can  not,  therefore,  bring  an  ejectment 
against  the  trespasser/  It  is  settled  law  in  this  coun- 
try that  a  decree  obtained  by  a  third  party  against  the 
mortgagor  in  possession,  after  the  date  of  the  mortgage, 
is  not  binding  against  the  mortgagee ;  ^  and  as  it  fol- 
lows that  a  decree  obtained  against  a  mortgagee  in 
possession  is  not  binding  against  the  mortgagor, 
adverse  possession  against  one  of  the  parties  to  the 
mortgage,  it  may  be  said,  cannot  affect  the  other, 
unless  the  latter  is  also  deprived  of  the  possession  of 
his  right  or  interest. 
Posiwsion  In  the  case  of  property  purchased  bond  fide  for 
fide  pur-  valuable  consideration  from  a  party  who  had  acquir- 
cases  of    ed  it  by  a  concealed  fraud,  adverse  possession  as 

concealed  ,  .  /•  t  • 

fraud.       against  such  purchaser  commences   from  the  time 


*  Amma  r.  Uamkrisbnr.  I.  L.  R..  2  Mad.,  226  ;  9ee  nlm  Messrs.  Gis- 
borne  &  Co.  v,  Badhanath,  6  W.  Tl.,  253-9  ;  and  Syed  Akbarr.  Toolse 
Bam,  23  W.  R.,  17. 

'  See  Vithoba  r.  Gangfaram,  12  Bomb.,  180,  where  it  was  beld,  that  a 
trespasser  on  the  possession  of  the  mortg^agee  ooold  only  succeed  to  such 
estate  as  the  mortgagee  possessed,  and  that  he  conld  not  in  any  way  affect 
the  equity  of  redemption. 

•  Bonomally  r.  Koylash  Chunder.  L  L.  R.,  4  Calc,  692  ;  (S.  C.)  1 
Shome's  Rep.,  14  ;  Dooma  Sahor  v.  Joonaram,  12  W.  R.,  362,  and  Ear«n 
Sing  r.  'Baker  All,  I.  L.  R.,  5  Aa,  1.  See  also  Krisnajee  r.  Gobind 
9  Bomb.,  275. 
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that  the  party  entitled  was  deprived  of  the  property  Lectueb 
by  means  of  such  fraud.  The  purchaser  from  a  — '- 
trustee  or  mortgagee  may  by  due  diligence  discover 
the  nature  of  the  interest  imder  which  the  seller 
has  occupied,  but  the  purchaser  of  property  from  a 
person  who  has  acquired  it  by  a  concealed  fraud  can 
have  no  reason  tos  uspect  any  defect  in  the  title  of 
the  seller.  Tliis  is  why  the  Indian  Limitation  Acts 
do  not  place  such  a  purchaser  in  the  same  category 
with  purchasers  from  trustees,,  mortgagees  and 
depositaries.* 

The  possession  of  a  Hindu  widow  or  other  female  posmssioii 
heir,  taking;  a  limited  interest  under  the  Hindu  law,  widows 
cannot  of  course  be  adverse  to  the  reversionary  neir.  graotees. 
The  possession  of  a  grantee  of  the  widow,  also,  is 
not  adverse  to  the  reversionary  heir  until  she  dies, 
for  the  grant  is  good  at  least  for  the  lifetime  of 
the  widow.*^     A  widow  or  a  grantee  of  the  widow 
cannot  destroy  the  title  oi  the  heir  by   allowing  a 
friend  or  relative  to  have  twelve  years'  possession 
of  the  estate.     Such  possession  shall  be  presumed  to 
be  possession  with  her  or  his  consent,   and  cannot  be 
adverse  to  the  heir.^     The  possession  of  a  son  adopted 
by  the  widow,  like  the  possession  of  a  purchaser  from 
the  widow,  does  not  become  adverse  to  the  heir  until 
his    right   of   entry  accrues  by  the  death    of   the 


'  See  the  special  report  of  the  Indian  Law  CommissionerB,  dated  26th 
February  1842.  Sir  James  Colvile  in  his  amended  Bill  proposed  that  the 
poeaes^ion  of  the  purchaser  should  be  deemed  adverse  from  the  date  of 
the  porofaasef  bat  he  withdrew  the  proposition  afterwards. 

**  Sontokhee  r.  Mosst  Relasee,  10  W.  B.,  276  ;  Porsnt  v.  Palat,  I.  U  R», 
8  Gale,  442. 

'  Shirooooomaree  r.  Eeshabi  18  W.  B.,  Pi  C,  1,  3. 


166  POSSESSION,   ADVERSE   POSSESSION,   &C. 

Lecture  widow.*      A   Hindu  widow,  it  has  been  held  by  the 
VI,  ,  ,        '  •' 

— 1     Chief  Court  of  the  Panjab,  cannot,  by  merely  assert- 
Repudia-    ing  an  absolute  proprietary  title,  make  her  possession 
versioner's  adverse  to  the  heir   so  as   to  bar  his  right  after  her 
death.*     But  where  the  widow   is  dispossessed,  the 
Posaesnion  possession  of  the  trespasser  is   adverse,  not  only  to 
pnfse/^n  the  widow,  but  also  to  the  reversionary  heir  after  her. 
wuiTe'.'^'^^As   the  widow  represents   tlie  whole  estate  of  her 
husband,  and  as  a  decision  against   her  with  regard 
to  such   estate  is    binding  upon   the    reversionary 
heir,*  adverse   occupation  against  her  is  adverse  to 
the  heir  in  the  same  way  as  adverse  possession  against 
the   father  is  adverse  to  the   son,  or  that   against 
a  deceased  executor  is  adverse  to  the  person  who 
next  represents  the  estate.*     But  under  the  exprm 
provisions  of  art.  142,  Act  IX   of  1871,  and   art. 
141,  Act  XV  of  1877,  the  reversionary  heir  is  en- 
titled to  coimt   the   twelve  years  from  the  death  of 
the  widow.*     It  is  apprehended  that  sec.  9  of  Acts 
IX  and  XV,  and  the  general  principles  of  law,  would 
^       prevent  the    application  of   these  articles  to  cases 
where  the  last  male  owner  was  dispossessed,  and  time 
commenced  to  run  before  the  widow  succeeded  him. 
The  subsequent  alteration  in  the   title  would  not 
postpone  the  bar  of  limitation.^ 

«  Srinath  v.  Mohesh  Chunder,  12  W.  R.,  P.  B.,  14  ;  and  Eajendrof. 
Jogendro,  16  W.  R.,  P.  C,  41. 

*  See  Rivaz,  p.  148. 

*  The  Shiva  Gunga  Case,  2  W.  R.,  P.  C,  31  ;  (S.  C.)  9  Moo.  I.  A.,  639. 

»  Nobin  .Chnnder  v.  Issur  Chunder,  9  W.  R.,  P.  B.,  506 ;  we  •!« 
Amrittolall  v.  Rojonikant,  23  W.  R.,  214,  P.  C. 

«  A  Full  Bench  of  the  Calcutta  High  Court,  on  the  17th  August,  1888, 
overruled  Saroda  v,  Doyamoyee,  1. 1.  R.,  6  Calc,  988,  which  was  to  a  con- 
trary effect  ;  see  also  Chundranath  Dass  r.  Asaram,  1  Shome's  Rep.,  l^?* 

*  See  Darby  and  Bosauquet.  p.  237. 
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The  general  rule,  that  the  possession  of  one  mem-  Lbctum 
ber  of  a  joint  Hindu  family  is   the  possession  of  all,     — \ 
does  not  apply  where   the  claimant  has  been  clearly  of  mem- 
excluded.     In  the  latter  case  the  possession  is  adverse,  loinUami- 
and  time  will  run  from   such   adverse  possession.®  ^* 
But  under  the  express  rule  laid  down  in  art.  127, 
Act  XV  of   1877,   limitation  runs   from  the  time 
when  the  exclusion  becomes  known  to  the  plaintiff. 
Where  the  bulk  of  the  estate  of  a  Hindu  family  is 
held  and  managed  by  a  single  member  of  the  fitmily, 
and  the  other    members  receive  and  enjoy  part  of 
the  lands  as  seer^  the  possession  of  the  bulk  of  the 
estate  by  the  manager  is  not  adverse  (even  under 
Act  XIV  of  1859)  imless  there  are  circumstances  to 
shew  that  they  accepted  the  seer  lands  in  lieu  of  the 
shares  they  would  have  been  entitled  to  on  partition.* 
Where  one  member  of  a  family  is  in  receipt  of  the 
rents  of  one  part  of  an  estate,  and  another  in  receipt 
of  the  rents  of  another  part  of  the  estate,  and  they 
have  afterwards  to  account  to  each  other  in  respect  of 
the  excess  of  receipts  over  their  respective  rights,  the 
possession  of  the  one  cannot  be  adverse  to  the  other.  *° 
K  the  rents   and  profits   of  the  estate   which  the 
members  respectively  hold  are  brought  into  the  com- 
mon fund,  and  they  participate  in  this  fund,  by  reason  ♦ 
of  their  living  in  commensality,  there  will  be  no  adverse  possegsion 
possession.^     The  mere  fact  that  plaintiff's  co-sharer  ^Jg^^""**"" 

"  Jowla  Box  17.  Dhanun  Sing)  10  Moo.  I.  A.,  511.  The  general  role 
does  not  also  apply  where  there  has  been  an  award  of  partition.  Bnnjeet 
r.Goberdhone,  20  W.  R.,  25,  P.  0.  ♦ 

*  Ennjit  Sing  v.  Eooer  Gajraj,  L.  R.,  1  L  A.,  9. 

*•  ChandHoree  v.  Rajah  Norendro,  19  W.  R.,  P.  C,  230. 

'  Per  Sir  Barnes  Peacock  in  Lachman  Sing  v.  Shnmshere,  14 
B.  L  R.,  373,  P.  C.  ;  also  see  3  Mad.,  99  ;  Govinda  Pillai,  Appellant ;  and 
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^^"^^*  was  in  possession  of  a  certain  plot  of  land,  and  tlie 
—  plaintiff  not  in  actual  possession  of  any  part  of  it, 
would  not  constitute  adverse  possession.  The  pos- 
session would  not  be  adverse  until  the  plaintiff 
claimed  or  asserted  some  right  in  the  land,  and  that 
right  was  denied  by  his  co-sharer.*  It  would  be 
adverse  if  the  exclusive  possession  could  not  be 
accounted  for  by  the  fact  of  some  arrangement  having 
been  come  to,  at  a  previous  time,  between  the  co- 
sharers.* 
hw'S?**^  Possession  (i.e.,  possession  with  a  claim  of  owner- 
evidence  of  ship)  though  held  for  a  term  less  than  the  period 
of  limitation  is  a  good  title  against  all  persons  except 
the  rightful  owner,  and  entitles  the  possessor  to 
maintain  ejectment  against  any  person  other  than 
such  owner.*  If  a  plaintiff  proves  that  he  had 
possession,  and  that  that  possession  has  been  forcibly 
or  fraudulently  disturbed  by  the  defendant,  he 
makes  out  a  primd  facie  title  which  it  is  for  the 
defendant  to  rebut.*  But  where  the  defendant's 
possession  is  not  shown  to  have  commenced  in 
wrong,  he  cannot  be  ejected  except  on  proof  of  a 
superior  title.*    And  if  there  is  a  possessory  award' 

in  favor  of  the  defendant,    or  if  the  plaintiff  has 

♦ 

7  C.  L.  R.,  320,  P.  0. ;  (S.  C.)  I.  L.  E.,  6  Bomb.,  48,  P.  C,  Lukshman  Dad» 
V,  Ramcbandra  Dada. 

'  Sharfannissa  v.  Kylas,  25  W.  R.,  63 ;  Jhoomack  r.  J.Barrell,21  W.B.,62. 

'  Sheikh  Asud  v.  Sheikh  Akbar,  1  C.  L.  R.,  364. 

*  Pemraj  v.  Narain,  I.  L.  E.,  6  Bomb.,  215  ;  Brown,  125, 136.  Seep.  173 
(note  9). 

»  Ayesha  t^Kanye,  13  W.  R.,  146  ;  Trilochun  v.  Koylas,  12  W.  R.,  175. 

*  Arumngam,  v.  Perriyanuan,  26  W.  R.,  81,  P.  C. 

*  Shibohunder  v.  Modhooaoodan,  1  W.  R ,  349  ;  see  also  24  W.  R.,  435 ; 
i^nd  I.  L.  R.,  4  Calc,  699.  But  an  order  nnder  seo.  62  (not  seo.  55)  of 
Beng.  Act  VII  of  1876,  is  not  conolasive  evidenoe  of  poesessiou.  L  Iw  E«f 
10  Cala,  350. 
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£dled  to  bring  a  summary  suit  for  possesBion'^within  lectubb 
six  months,  it  would  seem  that  in  British  India  proof    — ^ 
of  anterior  possession  on  the  part  of  the  plaintiff 
(for  a  time  less  than  the  period  of  limitation)  would 
not  be  sufficient.® 

A  person  who  has  taken  possession  of  land  without  iiie  inter- 
title  has,   while  he  continues  such  possession,  andMbors' 
even  before  the  statutory  period  has  elapsed,  a  trans-  sibieT"' 
missible,  devisable,   and  inheritable  interest  in  the 
property,  though  one  which  is  liable  at  any  moment 
to  be  defeated  by  the  entry  of  the  rightful  owner,  and 
if  such  person  be  succeeded  in  the  possession  by  one 
claming  through  him  who  holds  till  the  expiration  of 
that  period,  such  successor  has  then  as  good  a  right 
to  the  possession  as  if  he  had  himself  occupied  for 
the  whole  period.* 

In  1845,  W  buys  a  certain  property  in  execution 
of  a  decree  against  Z.  In  1849,  B  buys  the  rights 
and  interests  of  Z,  who  continued  in  possession  not- 
withstanding W^8  purchase,  and  obtains  possession 
of  the  property.  W  sues  B  for  possession  in  1861. 
Bj  doming  as  he  does  under  Z,  is  entitled  to  add 
the  period  of  Z^s  adverse  possession  to  his  own,  and 
their  united  possession,  which  is  adverse  to  W, 
reaches  back  to  1845,  when  W^s  right  to  sue 
accrued.**^ 


*  Justice  Prinsep's  jadgment  in  5  G.  L.  H.,  280  ;  Wise  v.  Ameeroonissa, 
^  0.  L.  R.,  249,  P.  G. ;  Erteza  v.  Barry,  11  G.  L.  R.,  393.  But  see  11  G. 
L.  K.,  399,  406,  and  8  W.  E.,  887. 

•  Per  Cookbom,  C.  J.,  in  Asher  r.  Whitelock,  L.  B^  1  Q.  B.,  1  ;  Darby 
md  Bosanqnet,  p.  390  ;  see  also  Brindabon  v,  Taraohand,  20  W.  E.,  114  ; 
»nd  Ooesain  Dass  v,  Issor  Ghnnder,  L  L.  B^  3  Gala,  224,  226 ;  Pemraj  r, 
Kviyao,  I.  L.  R.,  6  Bomb.,  216, 222. 

*^  Woomaohom  v.  Ranee  Mohamoja,  Gap  No.  W.  R.,  ISO  ;  see  alao 
^gell,  para.  440,  note. 
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iiBCTUBB  TjiQ  interest  of  the  disseizor  is  liable  to  be  de- 
—  feated  by  his  written  acknowledgment  of  the  title 
of  the  disseizee  at  any  time  before  the  expiry  of 
the  period  of  limitation,  and  before  the  disseizor  has 
transferred  his  possession  to  a  third  person  by  sale 
or  mortgage.  Before  the  prescribed  period  has 
expired,  the  disseizor  may  waive  his  own  interest 
in  the  property.^  But  he  cannot  do  so,  after  he  has 
transferred  the  property  to  a  bond  fide  purchaser, 
so  as  to  affect  the  latter. 

Even  in  the  case  of  independent  and  successive 
trespassers,  the  rightful  owner  would  be  barred  by 
limitation,  if  the  event  from  which  limitation  runs 
occurred  twelve  years  before  the  date  of  suit,  and  his 
case  did  not  come  under  any  of  the  exceptions  allowed 
by  the  law.* 

The  question  whether   the  right  extinguished  by 

limitation  is  transferred  to  the  first  or  the  last  of  the 

trespassers  will  be  noticed  elsewhere.' 

Successive      In    cascs   falling    under   art.    145    of   sched.  ii, 

under  aru  Act   IX   of    1871,  and  art.  144    of  sched.    ii.  Act 

xv!         XV  of  1877,  that   is,  in  cases  where  the  plaintiff 

sues   for  possession  of  immoveable  property,  or  any 

interest  therein,  not  being  cases  specially  provided  for 

by  the  other  articles,  the  plaintiff's  suit  may  not  be 

barred,   although  he,  or  the   person  under  whom  he 

claims,  has  not  been  in  possession  within  twelve  years 

of  the  institution  of  the  suit.     The  defendant  under 

that  article,  can  not  add  to  his   own  possession  the 

*  Brown,  580  ;  Angell,  §  384,  note. 
'  Banning,  p.  106  ;  Darby  and  Bosanqnet,  p.  391. 
'  See  Leotare  XI  and  lir.  Stokes's  speeoh  in  the  Legial«tiTe  Gooocilf 
lUthJiUy  1877. 
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possession  of  any  other  person  unless  he  claims  Lectuhb 
under  that  other  person.  If  (in  cases  coming  imder  — i^ 
that  article)  the  property  has  been  in  the  possession 
of  two  independent  trespassers,  not  claiming  one 
tinder  the  other,  the  possession  of  one  can  not  be 
tacked  to  the  possession  of  the  other,  so  that 
if  the  defendant  himself  has  not  held  possession  of 
the  property  for  twelve  years,  he  can  not  successfully 
plead  limitation.* 

Where  the  Collector  attaches  an  estate  for  the  pur-  EflFect  of 
pose  of  realizing  the  Government  revenue  due  from  it,  meats, 
and  after  some  time  makes  over  the  surplus  collec- 
tions to  one  of  the  contending  parties  claiming  the 
estate,  the  possession  of  the  Collector  during  the 
attachment  cannot  be  added  to  the  subsequent  pos- 
session of  that  party,  under  art.  145  of  Act  IX 
of  1871.* 

Mere  attachment,  in  execution  of  a  decree,  or  in 
accordance  with  the  provisions  of  Act  IV  of  1840, 
or  the  corresponding  provision  of  the  Criminal 
Procedure  Code,  does  not  in  any  way  change 
the  possession  of  the  property  so  as  to  bring  the 
owner's  case  within  the  law  of  limitation.*  When 
possession  of  attached  property  is  delivered  to  the 
defendant,  then  and  then  only  does  his  possession 
become  adverse  to  the  plaintiff.  If  plaintiff  was 
b  actual  possession  before  the   attachment,   and  the 

*  The  word  '  defendant  *  in  art.  144  of  Act  XV  inolades  a  person 
//vm  or  through  whom  a  defendant  derives  hia  liability  to  be  sued  (sec.  3). 
Article  145  of  Act  IX  expressly  mentioned  *  the  possession  of  the  defend- 
ant w  ^  sofne person  through  whom  he  claims.* 

»  See  Karan  Sing  v.  Bakar  Ali,  I.  L.  R.,  6  All.,  1,  P.  0. 

*  See  Malraja  v.  Narayansamy,  4  Mad.,  281 ;  Bhagnrnttee  a.  Greee 
Chunder,  2  Hay.,  541,  544  ;  Calc.  Sud.  Dwn.  Rep.,  1867,  p.  447. 


MOIL 


172  POSSESSION,   ADVERSE   POSSESSION,   &C. 

leoturb  property  is  subsequently  ordered  to  be  released  to 
—     him,  he  may  be  considered  to  have  been  in  comtruc- 
tive  possession  of  the  same  during  the  subsistence 
of  the  attachment/ 
men' after      The  temporary  possession  of  property  under  an 
dlspS^I^i^  erroneous  order  of  the  Magistrate,  when  such  order 
has  been  subsequently  reversed,   does   not  benefit 
khe  plaintiff  if  he  was  out  of  possession  at  the  date 
of   the  order/     When   the   plaintiff    forcibly   dis- 
possesses the  defendant,  and  the  defendant  recovers 
possession  under  sec.  9  of  the  Specijic  Relief  Act, 
euch  temporary  dispossession  does  not   amount  to  an 
interruption  of  the  defendant's  possession,  or  give 
the  plaintiff  a  fresh  start/ 


'  Bambhat  9.  The  Collector,  I.  L.  R.,  I  Bomb.,  407. 

'  Mooktokashee  r.  Ranee  Lokhee,  1  Hay.,  306. 

'  See  Sir  James  Colvile's  Amended  Bill,  sec.  6 ;  (}olam  v,  Bissonath, 
12  W.  R.,  9;  Premohand  v,  Harree  Dass,  22  W.  R.,  259;  Kanhi  «. 
Chaugarachan,  2  Mad.,  313.  Sec.  9  of  Aot  I  of  1877  corresponds  to  sec  Ifi 
of  Act  XIV  of  1859. 

Irrespectiye  of  the  provisions  of  sec.  9  of  the  Specific  Relief  Act, 
mere  prior  possession  is  not  sufficient  to  sustain  an  ejectment  eren 
against  a  wrong-doer,  if  the  eyidence  shews  that  the  title  is  not  in  the 
plointifF.  See  Doe  v,  Knppn,  1  Mad.,  65  ;  Nagle  r.  Shea,  8  Ir.  R.  C  Ih 
2-^4,  0.  P. 


LECTURE  VIT. 

ON  THE  CONSTRUCTION  OF  STATUTES  OF  LI^IITATION. 

BemedUI  and  penal  rtatntes  —  Statutes  o!  limitationf  remedial  or  penal?  —  Statntea 
of  limitatioDf  construed  with  reasonable  strictness  —  Difference  between  strict 
and  liberal  cons^uction,  narrowed  in  modern  times  —  Equitable  construction, 
not  allowed  — Statutes  of  limitation,  generally  construed  according  to  their 
plain  meaning—  Interpretation,  strict  and  liberal,  grammatical  and  logical  — 
Modern  rule  of  interpretation  —  Exceptions  —  *  Other  cause*  in  sec.  14,  Act 
XIV  of  1869  —  Technical  words  —  *  May '  —  *  And  *  —  Context  —  The  title  and 
preamble  —  Schedules  —  Interpretation  clauses  —  Illustrations  —  How  when 
the  language  is  ambiguous  —  How  when  the  language  leads  to  absurdity  or 
palpable  injustice  —  Applied  with  stringency  when  the  words  are  clear  and 
precise  —  The  reason  of  the  law  considered  only  when  the  words  are  ambi- 
gaoos— Construed  in  favor  of  the  suitor,  if  ambiguous — Instances,  art.  166, 
Act  IX  of  1871  —  Sec.  247,  Act  VIII  of  1859  —  Art,  176,  Act  XV  of  1877  — 
Art  171  —  Art.  127  —  Sec.  1,  cl.  7,  Act  XIV  of  18ri9  —  Art  1 1,  Act  XV  of 
1877  — See.  29,  Act  VIII  of  1869,  B.C.  —  Statutory  exeeptiaru  construed 
Uberatty  in/avor  of  the  nuitor,  when  the  words  are  not  clear  and  precise  — 
The  rule  as  well  as  the  exception  applied  with  stringency  when  the  words  are 
clear  and  precise  —  Sec.  1,  cl.  15,  Act  XIV  of  1859 — The  plain  meaning  of 
words  departed  from  in  very  exceptional  cases —  Instances,  sees.  20  and  21  of 
Act  XIV  of  1850  — Sec.  92,  Act  X  of  1859  and  sec.  58,  Act  VIII  of  1869,  B.  C. 

-  Art.  176  of  Act  XV  of  1877  — Sec  1,  cl.  16,  Act  XIV  of  1859  — Sec.  19, 
Act  XIV  of  1859  —  Ordinary  rules  of  interpretation  —  The  true  intention  to 
be  ascertained  by  legitimate  means  —  What  are  or  are  not  legitimate  means 
—A statute  is  to  be  taken  and  interpreted  as  a  whole:  to  be  read  in  its 
natural  and  ordinary  sense ;  to  be  taken  together  with  laws  m  pari  materia 

—  The  force  of  affirmative  words — Construction  of  a  term  which  occurs* 
in  several  parts  of  the  same  Act  —  Construction  put  by  contemporary  law- 
yers— Uow  intention  is  ascertained  when  language  is  equivocal  —  Imperative 
and  directory  enactments — What  statutes  do  not  embrace  the  Sovereign — 
Exceptions  and  separate  provisoes  —  Repealing  a  repealing  Act  —  Time  when 
a  statute  comes  into  force  —  Statutes  are  not  presumed  to  be  retrospective  — 
They  do  not  primA  facie  affect  past  transactions  or  pending  proceedings  —  The 
General  Clauses  Act,  1868  —  The  word  *  from  *  —  Construction  of  a  general 
^tnte  must  be  general  —  Customs  do  not  override  the  law  of  limitation  — 
Retrospective  operation  of  laws  —  As  affecting  vested  rights,  or  mere  proce- 
dure —  Postponement  of  the  operation  of  a  law  —  How  far  a  law  of  limitation 
nay  be  presumed  to  be  retrospective  —  Abolition  or  introduction  of  exceptiom 
how  hi  retrospective  —  The  retrospective  operation  of  Act  XIV  of  Xt*b9 ; 
of  Act  IX  of  1871  —  Mobes  Lall  »,  Sumput  Koweri  discussed  —  Generaiia 
fpedalibm  non  derogatU  —  Sec.  6,  Act  IX  of  1871  —  Sec  6,  Act  XV  of  1877. 

For  purposes   of  construction,  remedial  statutes  Remedial 
and  those  which  concern  the  public  good,  are  often  statutes. 
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Lecture  distinguished  from  penal  statutes    and  statutes  en* 
— .'     croaching  on  rights  or  imposing  burdens.     The  latter, 
it  is   said,    should   be  construed   strictly  ;^^  and  the 
former  liberally,^  tliat  is,  vltra  but   not  contra^  the 
strict  letter.     According  to  this  distinction,  exceptions 
in  remedial  statutes  are  construed  strictly;*  andea?cg>- 
tions  in  restrictive  statutes  are  construed  liberally, 
stntates         lu  this  rcspect  statutes  of  limitation  have  given  rise 
tion.  reme-  to  somc  couflict  of  opiniou.'     Somc  authorities  would 
penal  ?      treat  these  statutes  as  belonging  to  the  class  of  penal 
or  restrictive  statutes,  and  construe  them  strictly, 
that  is,  restrain  them  by  exposition  in  favor  of  the 
suitor ;     while    others   would   look   upon   them  as 
statutes  of  repose  on  which  the  security  of  all  men 
depend,  and  construe  them  liberally  and  beneficially 
so  as  to  promote  as  completely  as  possible  the  sup- 
pression of  the  mischief  intended  to  be   remedied.* 
fimimtioir/  The  policy  of  the  statutes  of  limitation  is  certainly 
vltif  r^?  good,  and  should   be  encouraged,   but  as  they  are 
Acts  which  restrict  or  take    away  existing  rights, 


sonable 
strictness. 


**  A  penal  law  and  specially  one  of  so  pecnliar  a  character  as  that  con- 
tained in  sec.  9  of  Bengal  Reg.  XV  of  1793  (the  law  against  usury)  is  not 
one  to  be  extenAed  by  construction.  (Shah  Mukhan  Lall  r.  Babn  Srikis- 
sen,  12  Moo.  I.  A.,  167  ;  11  W.  R.,  P.  C,  19.)  A  penal  statute  must  be 
construed  strictly.  (The  Empress  v.  Kola  Lalung,  I.  L.  B.,  8  Calc,  2U, 
216.) 

'  A  remedial  act  is  construed  liberally,    (in  re  Gordon,  28  Bear.,  6.) 

«  Per  Blackburn,  M.  R.,  see  Brown,  677. 

'  See  the  opinions  of  Heath,  J.,  and  Mr.  Sedgwicke  on  the  one  hand,  and 
those  of  Dallas,  C.  J.,  and  Story,  J.,  on  the  other.  Wilberforoe  on  Statntei 
(1881),  p.  232,  refers  to  these  opinions. 

*  Reasons  of  public  policy  having  led  to  the  enactment  of  the 
statute,  a  court  of  law  should  not  view  it  in  an  nnfayorable  light  as  an 
unjust  and  discreditable  defence,  but  should  give  it  such  support  as  would 
make  it  what  it  is  intended  emphatically  to  be,  a  statute  of  repoee.  (Per 
Justice  Story  in  Bell  v.  Morrison.) 
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they  should  be  construed  with  reasonable  strictness,  lecturb 

•^  VII. 

80  that   they  may    not   operate    with  unnecessary     — 1 
^stringency.' 
The  tendency  of  modem  decisions,  upon  the  whole,  P'fference 

•'  '      r  '  between 

is  to  narrow  materially  the  difference  between  a  strict  f^^l^^  *"^ 
and  a  liberal   construction.     Remedial   statutes   are  ^pn^^'^uc- 

tion,  iiar- 

now  construed  with  a  more  strict  regard  to   the  Ian-  'o'^ed  »n 

^  ^  modem 

g^age^  and  penal  statutes  with  a  more  rational  regard  times, 
to  the  manifest  aim  and  intention  of  the  Legislature, 
than  formerly.*  Justice  Hollo  way  goes  even  further: 
"  I  wholly  repudiate,"  says  the  learned  Judge,  "  in- 
terpretations strict  or  liberal  according  to  the  object^ 
matter  of  the  law.  A  barbarous  code  of  penal  laws 
was  the  parent  of  those  doctrines,  and  the  reason  dis- 
appearing, we  see  by  no  doubtful  symptoms  that  the 
doctrine  is  disappearing  too."^     The  spurious  princi- 


*  See  the  judgment  of  Eindersley,  V.  C,  in  Edmnnds  v,  Wangh,  L.  H., 
1  Eq.,  421  f  referred  to  in  Banning  on  Limitation,  p.  6. 

*  Maxwell  on  the  Interpretation  of  Statutes,  p.  256.    Remedial  statutes  inferpreta- 

•re  to  be  construed  more  liberally  than  penal  statutes,  and  penal  statutes  tioii,  strict 

tre  to  be  construed  »wr<f  strictly  than  remedial  stotutes.  (See  Wharton*8  f"? 'llj!'"*'» 

•^  ^  foramina- 

Law  Lexicon.)    A  strict  interpretation  includes  fewer  particulars  than  a  ti&il  and 
freer  construction.    (Kent's  Commentaries,  Lecture  20,  p.  615.)  logicaU 

A  statute  is  construed  strictly  when  it  is  not  regarded  as  including  any- 
thing which  is  not  within  its  letter  as  well  as  its  spirit^  which  is  not  clearly 
•nd  intelligibly  described  in  the  very  words  of  the  statute,  as  well  as  mani- 
festly intended  by  the  Legislature.  When  the  words  are  ambiguous^  they 
are  construed  in  fayor  of  the  person  who  is  to  be  affected  by  them. — Wil- 
berforce,  pp.  246—9  ;  see  also  I.  L.  R.,  8  Calc,  214,  216. 

A  statute  is  interpreted  liberally  when  the  fneaninp  of  the  lawgiver  is 
carried  into  more  complete  effect  than  a  stricter  interpretation  would 
Allow.  (Kent's  Commentaries.  8th  Ed.,  Lecture  20,  p.  515,  note.)  Inter- 
pretation resting  upon  a  mere  study  of  the  words  used  has  been  called 
gramwtatieal  interpretation,  and  that  resting  upon  any  other  method, 
^^al  or  rational    (See  Amos  on  the  Science  of  Law,  p.  67.) 

*  Syed  Aii  Saheb  r.  Zemindar  of  Salur,  3  Mad.  H.  C,  6.  Nevertheless 
"  it  is  unquestionably  right,"  says  Pollock,  C.  B.,  "  that  the  distinction 
ihould  not  be  altogeihcr  erased  from  the  judicial  mind."*-Maxwell,  p.  266, 
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Lecture  pie  of  equitable  construction  (by  which  an  unequivocal 
—     law  was  sometimes  extended,  ex  ratione  legis^  to  cases 
construct  uot  covcrcd  bv  the  express  terms  thereof)  is  now 
^Z.     altogether  disregarded'  ^  regards  the  construction  of 
modern*  statutes,  except  those  which  are  strictly  in 
pari  materia  with  one  which  has  already  received  an 
equitable  construction, 
sutntes  of      It  is  now  Settled  law^^  that  statutes  of  limitation, 
ReneraUy '  like  all  others,  ought  to  receive  such  a  construction  as 
according   the  lauguagc  in  its  plain^  meaning  imports,  that  in 
plain        construing  these  statutes  the  ordinary  rules  of  inter- 
pretation must  prevail  ;  and  that  no  equitable  con- 
struction should  be  put  upon  them. 


meaning; 


*  Maxwell,  p.  233.    lu  Moliummad  r.  The  Collector,  21  W.  R.,  318,  the 

Privy  Council  refused  to  put  an  equitable  construction  on  Act  IX  of  I859i 

sec.  20,  which  is  a  special  law  of  limitation,  without  any  erpreu  saving  in 

favor  of  persons  under  disability.— See  also  Beckford  r.  Wade,  11  £xcb., 

437  ;  17Ve8ey,92. 

Modem  '  In  modem  statutes  it  is  often  more  difficult  to  find  out  the  reason  of 

rule  of         the  law  and  the  intention  of  the  Legislature.    **  In  the  case  of  modern 

iion!'^'*    '  P<>P'*1*''  legislation,*'  says  Professor  Amos,  *•  proceeding,  as  it  does,  throngh 

the  medium  of  prolonged  debate  and  of  innumerable  compromises  and 

amendments  on  the  original  proposition,  it  must  be  doubtful  from  the 

v^ry  first  whether  the  law  passed  could  be  said  to  contain  in  itself  any 

one  and  self -consistent  meaning  at  all."    (The  Science  of  Law,  p.  60.) 

And  the  modem  (general)  rule,  according  to  Bramwell,  B.,  is,  that  statutes 

must  be  construed  according  to  their  plain  meaning,  neither  adding  feo, 

nor  subtracting  from,  them.— See  4  £xch.,  N.  S.,  629,  cited  in  Brown  on 

Limit-ation,  p.  675. 

»•  Luohmeebuz  Roy  v.  Ranjit  Ram  Panday,  20  W.  R..  376,  P.  a 

Excep-  '  An  exception  to  this  general  rule  arises  when  a  word,  having  a  wide 

tiont.  signification,  is  used  in  company  with  other  words  of  less  extensive  import, 

and  which  are  in  fact  included  in  the  general  term.    In  such  a  case  tbe 

general  word  is  deemed  to  extend  only  to  such  matters  or  things  as  si* 

rJHidem  gentrU  with  those  denoted  by  the  other  words.    Thus  the  general 

^  Other        term  *  other  cause  *  in  sec.  14,  Act  XIV  of  1859,  has  been  interpreted  to 

c«u»e*  in      mean  a  cause  of  a  like  nature  as  *  defect  of  jurisdiction,*  which  expresaon 

XiV  of       precedes  that  term. — Chander  Madhub  v.  Bissessuree,  6  W.  R.,  184,  F.  B. 

1859.  The  words  '*  applications  for  which  no  period  of  limitation  is  provided 

elsewhere  in  this  schedule  or  by  the  Code  of  Civil  Procedure,  seo.  23U/*  in 
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In  a  case  free  from  all  reasonable  doubt  as  to  the  lectuke 
meaning  of  the  Legislature,  the  construction  of  an     — '• 


No.  178.  8ofaed.  ii  of  Act  XV  of  1877,  have,  on  a  similar  principle,  been 
coQstraed  to  refer  to  applications  ejiudem  generis  with  applications 
ipedfied  in  the  schedule.  (Oobind  v.  Rnngun,  6  0.  L.  R,,  345,  348  ; 
In  re  Isban  Ghnnder  Roy,  8  0.  L.  R.,  62.)  It  is  true  that,  in  the 
Government  of  Bengal  v.  Sharmffntoonissa  (3  W.  R.,  P.  C,  31,32), 
with  reference  to  the  words  *'  minority  or  other  good  and  sufficient 
cause''  which  occnr  in  Bengal  Reg.  Ill  of  1793,  sec.  14,  their  Lord- 
ships of  the  Privy  Conncil  say  that,  **  other  good  and  sufficient  cause " 
are  words  so  comprehensive  that  they  may  possibly  extend  to  anything 
that  constitutes  in  the  ordinary  meaning  of  those  words  a  good  and 
sufficient  cause.     But  this  was  only  an  obUer  dictum. 

Again,  where  a  particular  expression  has,  for  a  long  time  previously,  Technical 
aoqxdred  a  special  (technical)  signification,  that  special  sense  (in  the  itord. 
aheence  of  a  defining  clause  in  the  Act)  may  be  attached  to  the  expression 
without  violating  this  general  rule.  Thus  in  Ruckmabye  f .  Mottichand 
(5  Hoo.  I.  A.,  234)  the  expression  "  beyond  the  seas  "  in  21st  James  I, 
c.  16,  was  construed,  not  literally,  but  as  synonymous  in  legal  import 
and  effect  with  the  words  **  out  of  the  realm,"  or  *'  out  of  the  land,"  or 
"out  of  the  territories."  And  in  Moharana  Futtehsangji  v.  Dessai 
KnlUanraeji  (21  W.  R.,  178,  P.  C),  their  Lordships  of  the  Privy  Council 
approve  of  the  Bombay  High  Court  rulings,  which  lay  down  that  the 
term  *'  immoveable  property  "  in  Act  XIV  of  1859  includes  hereditary 
office  in  a  Hindu  community,  when  such  offices  are  incapable  of  being 
held  by  any  person  not  a  Hindu,  because  such  offices  under  Hindu  texts 
and  Bombay  Reg.  V  of  1827  had  been  previously  treated  as  immoveables. 
(See  the  Collector  v.  Krishnanath,  I.  L.  R.,  6  Bomb.,  322,  where  the  Bombay 
cases  and  the  Privy  Council  ruling  are  discussed.)  The  rule  laid  down 
hj  the  Bombay  High  Court  is  based  on  the  absence  of  a  definition  of  **  im* 
moveable  property  "  in  Act  XIV  of  1859.  This  definition  is  now  supplied 
by  Act  I  of  1S68.  The  correctness  of  the  ruling  in  Roghu  v.  Kasi,  13  0. 
L.  R.,  263  (which  professes  to  follow  the  P.  C.  case)  may,  therefore,  be 
questioned.    See  p.  202  (^note). 

To  give  effect  to  the  intention  of  the  Legislature,  the  word  *  may  *  *  Muv  * 
in  a  statute    is  sometimes  interpreted    as  equivalent   to    '  must '    or  *  And  * 
'shall,'  but  in  the  absence  of  proof  of  the  intention  of  the  Legislature,    ^^* 
it  is  construed  in  its  natural  and,  therefore,  in  a  permissive,  and  not  in 
in  obligatory,  sense.    (Delhi  and  London  Bank  v.  Orchard,  I.  L.  R., 
3  Gale,  47,  P.  C.)    If  a  public  officer  is  empowered  to  do  an  act  for  the 
benefit  of  persons  who  are  specifically   pointed  out,  and  the  conditions 
upon  which  they  can  call  for  its  exercise  are  given,  the  power  must 
he  exercised.    (Per  Lord  Cairns  in  Julius   r.    Lord  Bishop  of    Oxford, 
fi  Appeal  Cases,  214.    See  also  Anund  Chunder  r.  Punchoo  Lall,  14  W.  R., 
F.  B.,  33,  36 ;  Kent's  Commentaries,  Lecture  20,  p.  518,  note ;  and  Reg. 

M 
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Lecture  Act  must  be  taken  from  the  bare  words  of  the  Act. 

— •     It  is  not  for  Judges  to  invent  something  which  they 

do  not  meet  with  in  the  words  of  the  text  (aiding  their 

construction  of  the  text  always,  of  course,  by  the 

context).*   The  Judge's  duty  is  to  say  what  the  law  is, 

V.  Alloo,  3  Moo.  I.  A.|  488.)    As  to  the  snbstitntion  of  *  or '  for  *  and/  isd 
the  vertd,  see  I.  L.  R.,  7  Mad.,  115, 122. 
'  See  Crawford  v.  Spooner,  4  Moo.  I.  A.,  179. 
*  Context.*       The  '  context '  includes  anything  within  the  four  comers  of  the  Aet 
But  the  title,  the  preamble,  the  marginal  notes,  the  illustrations,  and  the 
punctuation  do  not  strictly  form  parts  of  the  Act.    According  to  Pariis- 
mentary  practice,  no  amendments  can  be  moTcd  to  marginal  notes,  stopi, 
or  title,  as  printed  in  the  Bill.    (See  Boscoe*s  Digest,  14th  Ed.,  p.  106 ; 
Maxwell,  pp.  84-35  ]|^  Kent's  Commentaries,  Lecture  20,  p.    609 ;  snd 
The  Collector  v,  Luckamont,  21  W.  R.,  358,  360,  P.  C.) 
Tlie  title         ^®  enacting  portion  of   a  statute  is  its  most  important  part.   Tbe 
aiiU  pream-  preamble  and  the  title  cannot  cut  down  the  clear  and  express  proTiaooi 
^'^'  of  the  Act.    (Kent's  Commentaries,   Lecture  20,  p.  609;  2Mad.,S£i; 

and  Sutton  v.  Sutton,  22  Ch.  Diy.,  611.)  The  preamble  may  (peiliaps) 
be  resorted  to  in  restraint  of  the  generality  of  the  enacting  clause  when 
it  would  be  inconyenient  if  not  restrained  (Kent,  610).  and  it  mij 
certainly  be  resorted  to,  in  explanation  of  the  enacting  clause,  if  it  be 
doubtful.  (Kent's  Commentaries,  Lecture  20,  p.  610 ;  and  Maxwell, p. 36) 
Accordingly,  the  preamble  of  Act  XV  of  1877,  short  as  it  is,  was  referred 
to  by  the  Calcutta  High  Court  in  construing  arts.  178  and  176^ 
sched.  ii,  Act  XV  of  1877.  (See  Ishan  Chunder  Roy's  case,  8  C.  L  B^ 
62;  and  Bobarts  r.  Harrison,  9  C.  L.  H.,  209,  212.)  But  when  the  woids 
of  the  enacting  clause  are  clear  and  positiye,  recourse  roust  not  be  bad 
to  the  preamble.  (Kent's  Commentaries,  Lecture  20,  p.  609.)  The  title, 
when  taken  in  connection  with  other  parts,  may  assist  in  remoying  ambh 
guities  where  the  intent  is  not  plain,  (Jbid,,  p.  609.)  The  title  and  tbe 
preamble  of  Act  XIV  of  1859  were  referred  to  by  Sir  B.  Peacock,  C.  J.,  in 
construing  the  ambiguous  word  *  suit '  in  that  Act.  (Hurrochum  v.  Sooro- 
Schedoles.  dhonee,  9  W.  R.,  403, 404, 406,  F.  B.)  If  a  schedule  appended  to  the  statute 
and  the  enacting  part  are  repugnant,  the  latter  preyails  oyer  the  former 
(Maxwell  on  the  Interpretotion  of  Statutes,  p.  48.)  It  must^  howerer,  be 
noted,  that  Sched.  II  of  Act  XV  of  1877  is  an  important  part  of  the  enact- 
ment. (See  I.  L.  B ,  3  Calc,  336, 339.)  For  the  purpose  of  ayoiding  the  neoee- 
sity  for  undisciplined  interpretation,  the  Indian  Legislatur  eyery  often  mike 
Interpre-  use  of  *  interpretation  clauses '  and '  illustrations.'  *  Interpretatioo  olaofleB,' 
tatiou  ^  howeyer,  are  not  always  strictly  followed ;  a  narrower  or  a  more  extended 
f  ausee.  meaning  is  sometimes  giyen  to  words  defined  by  the  Act.  (Wilberforoe, 
298.)  Sir  Bobert  Stuart,  C.  J.,  in  Uda  Begam  v.  Imamuddin  (L  L  ILt 
2  All.,  74,  86),  held,  that  definitions  or  interpretations  of  this  kind  being 
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not  to  make  or  give  a  new  law.     {Jtis  dicer e  non  dare. )  i«ectubb 
To  go  beyond  the  words,  where  they  are  unequivocal     — 
and  precise,  is  to  legislate^  not  to  interpret} 

Where  the  words  of  a  law  are  clear  and  positive, 
they  cannot  be  controlled  by  any  consideration  of  the 
motives  of  the  party  to  whom  it  is  to  be  applied,  nor 

Decenarily  of  a  yery  general  nature,  were  oontrolled  by  E^bseqnent  and 
express  proTisionfl  on  the  subject-matter  of  the  same  definitions,  that 
thej  most  yield  to  enactments  of  a  special  and  precise  nature,  and  that, 
like  words  in  sohednles,  they  shonld  be  received  rather  as  general 
examples  than  as  overmling  provisions.  The  principle  of  this  rule  is 
reeognized  by  the  Legislatare,  when  (as  in  sec.  3,  Act  XV  of  1877) 
they  introduce  their  interpretation  clauses  with  the  proviso,  *'  unless 
there  be  something  repugnant  in  the  subject  or  context/* 

*  Ulustrations '  aro  only  intended  to  assist  us  in  construing  the  Ian-  *  IHustra- 
gnageof  the  Act.  (P^r  Couch,  0.  J.,  in  Shaikh  Omed  v,  Nidhee  Ram,  22  W.  ^^®°*** 
R.,  367.)  Where  the  language  of  the  illustration  is  larger  than  the  enact- 
ing portion  of  the  section  itself,  the  Court  ought  to  construe  the  illus- 
trataon  strictly.  (Peerun  v.  Field,  22  W.  R.,  Gr.  R.,  66.)  Although  the 
illustrations  may  servo  to  exemplify  the  meaning  of  the  law,  they  ought 
never  to  be  allowed  to  control  the  plain  meaning  of  the  section  itself, 
and  certainly  they  ought  not  to  do  so,  when  the  effect  would  be  to 
ewiaU  a  right  which  the  section  in  its  ordinary  sense  would  confer. 
{Per  Garth,  C.  J.,  in  Koylas  ».  Puddo,  8  0.  L.  R.,  277,  283.)  "  These  illus- 
trations," says  Sir  R.  Stuart,  0.  J.,  "  although  attached  to,  do  not  in  legal 
vtrictness  form  part  of,  the  Acts,  and  are  not  absolutely  binding  on  the 
GiiQrts.  They  merely  g^  to  show  the  intention  of  the  f  ramers  of  the  Acts, 
and  in  that  and  in  other  respects  they  may  be  useful,  provided  they  are 
correct"  (Nanak  Rom  f.  Mehin  Lai,  I.  L.  R.,  1  All ,  487,  495  ;  see  also 
Dnbej  t.  Ganeshi,  I.  L.  R  ,  I  All.,  34, 36.)  *<  The  illustrations  to  the  Penal 
Code."  say  a  Full  Bench  of  the  Bombay  High  Court,  "  rank  as  cases 
decided  upon  its  provisions  by  the  highest  authority,  but  as  every 
aathority  may  sometimes  err,  we  are  justified  in  asking  whether  this 
may  have  happened  in  the  present  instances."  (Re^.  9.  Rahimat,  I.  L.  R., 
1  Bomb.,  147, 155.)  But  the  Indian  Legislature  appear  to  oouHider  these 
'  illnstrations  *  so  far  parts  of  the  enactments  themselves  as  to  deem  it 
necessary  to  expressly  repeal  them  when  required.  (See,  for  an  instance, 
^  schedule  of  Act  II  of  1882.  It  repeals  the  first  illustration  of  sec. 
12,  Act  I  of  1877.)  And  these  '  illustrations  '  have  been  described  as 
"  not  merely  examples  of  the  law  in  operation,  but  the  law  itself,  showing 
by  examples  what  it  is." 

•  Per  Tindal,  C.  J.,  in  Hyde  r.  Johnson.  2  Bing.,  N.  C,  776.    See  also 
Mohummud  Bahadur  i;.  The  Collector,  21  W.  B.,  318,  320,  P.  C. 
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lectubb  limited  by  what  the  Judges,  who  apply  it,  may  sup- 

— '-  pose  to  have  been  the  reasons  for  enacting  it/ 
Seln^*"  I^j  however,  the  terms  of  the  law  be  of  doubtful 
SJTbl^uoufl.  iD^port,  the  reason  of  the  law  {rations  legis)^  its  his- 
tory (including  the  state  of  things  at  the  time  of  its 
passing),  and  the  clear  enactments  of  other  laws  m 
pari  materia^  may  be  considered  for  the  purpose  of 
determining  the  true  import.* 

Professor  Amos,  in  his  Science  of  Law  (p.  67), 
observes,  that  the  process  of  investigating  the  inten- 
tion and  will  of  the  Legislature  must  always  com- 
mence, in  the  first  instance,  with  an  inquiry  into  the 
words  used,  and  the  meaning  they  were  intended  to 
bear.  It  is  only  (a)  when  the  words  are  ambi- 
guous, and  the  meaning,  therefore,  uncertain,  or 
{b)  when  it  is  held  undesirable,  for  some  reason  or 
other,  to  put  the  undoubted  meaning  upon  the  word, 
that  other  clues  to  the  probable  policy  of  the  Legisla- 
ture can  be  made  available.  Exception  (a)  has  been 
How  when  ^l^^^^y  referred  to.  Exception  (b)  applies  where 
Sw^eads  *^®  language  of  a  statute  in  its  plain  meaning  and 
ky*or  "'**"  grammatical  construction  leads  to  a  manifest  contra- 
SJ^Mtiil  diction  of  the  apparent  purpose  of  the  enactment,  or 
to  some  palpable  absurdity  or  inconsistency,  or  to 
injustice  and  inconvenience.  In  such  cases  Judges 
deviate  a  little  from  the  literal  meaning  of  the  words, 
and,  out  of  respect  to  the  Legislature,  put  a  reason- 
able construction  upon  them.  They  do  so  imder  the 
conviction  that  the  Legislature  could  not  possibly 
have  intended  what  its  words  signify,  and  that  a 

*  Moonshi  Buzlore  Rahim  v,  Shumshonissa,  S  W.  R.,  P.  C,  3. 

*  See  Austin's  Jurisprudence,  Vol.  II,  pp.  645,  649;  Broom  and  Hadlcy'* 
Commentaries,  VoL  I,  pp.  95,  et  teq. 
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modification  of  the  lammaffe  is  necessary  to  meet  its  lectueb 

o       o  J  Vll 

presumable  intention.*  This  (exceptional)  rule,  how-  — i 
ever,  does  not  give  any  scope  for  general  considera- 
tions of  policy  or  convenience.  The  grammatical 
sense  may  be  extended  or  abridged,  so  far  as  is  neces- 
sary to  avoid  the  inconsistency  and  inconvenience, 
but  no  further/ 

A  law  of  limitation  and  prescription  may  appear  Applied 
to  operate  harshly  or  unj  ustly  in  particular  cases,  but  Kency 
where  such  a  law  has  been  adopted  by  the  State,  for  words  are 
reasons  which  justify  the  rule   in   the  majority  of  precise, 
cases,    it    must,    if  unambiguous^   be   applied  with 
stringency;   and  no  individual  case  to  which  those 
reasons  are   inapplicable  can   be  excepted  from  its 
operation.      The    general  good   of  the   community 
requires  that  even  a  hard  case  should  not  be  allowed 
to  disturb  the  law.*     The  Judge  cannot,  on  equitable 
grounds,  enlarge*  the  time  allowed  by  the  law,  post- 


*  Mftxwell,  p.  209  ;  R&nohodas  v.  Ranohodas,  I.  L.  B.,  1  Bomb.,  581, 
585 ;  The  Delhi  and  London  Bank  v.  Orchard,  I.  L.  R.,  3  Gale,  47,  P.  G. ; 
Rbedoj  Krishna  Ghosh  v.  Kailash  Chandra  Bose,  13  W.  R.,  F.  B.,  3 ;  (S.  G.) 
4  B.  L  R.,  F.  B.,  82  ;  OareebuUa  Siroar  r.  Mohun  Lall  Saha,  8  G.  L.  R., 
409;  (8.  G.)  I.  L.  R.,  7  Gale,  127.  This  last  case  has  been  overrnled  by  a 
Fall  Bench  of  the  Galcntta  High  Gonrt,  but  the  general  principle 
remains  intact.    See  Mamtazul  v,  Nisbai,  12  G.  L.  R.,  318. 

'  Wilberforoe,  p.  115  ;  Warbnrton  v.  Loveland,  cited  at  p.  159, 1.  L.  R., 
1  Bomb. ;  and  in  Kent's  Gommentaries,  Lecture  20,  p.  512. 

'  E.  L  Ga  r.  Odit  Ghum  Paul,  5  Moo.  I.  A..  43.  Every  case  most  be 
detennined  according  to  law^  and  not  with  reference  to  hardnhip.  {Per 
Peacock,  G.  J.,  in  Hnrrochonder  v.  Soorodhonee,  9  W.  R.,  403,  410, 
F.  B.)  For  it  is  notorioos,  that  (supposed)  hard  cases  have  a  tendency 
io  make  bad  law,  or,  in  other  words,  to  produce  erroneous  deci- 
rioaa.  Per  Westropp,  G.  J.,  In  re  Rotausi,  I.  L.  R.,  2  Bomb.,  148, 
179. 

•  Kmto  Komul  Sing  9.  Hurree  Sirdar,  13  W.  R.,  F.  B.,  44  ;  (S.  G.) 
4  B.  L.  R.,  F.  B.,  105  ;  and  3  W.  R.,  S.  G.,  5  (F.  B.),  Rajkristo  Roy  v, 
Dinobondhu  Surma. 
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Lecture  pone  its  operation,^^    or  introduce  exceptions   not 
— '•     recognized  by  it/ 

The  maxim  cessante  ratione  legis  cessat  ipsa  lex 
applies  solely  to  precedents,  and  does  not  apply  to 
statute  law.  For  the  law,  as  a  positive  command  of 
the  Legislature,  may  continue  to  exist  although  its 
ratio  or  reason  has  ceased,  or  is  inapplicable  to  parti- 
cular cases.  The  rule  to  be  observed  is  not  the 
ratio  legis,  but  the  law  itself.* 
The^reMon  Whcrc  the  language  of  the  law  is  ambiguous,  the 
considered,  thcorv  of  the  law  may  be  taken  into  consideratioD, 

only  when *^ * 

*•  2  Mad.  H.C.,  268. 

■  Beckford  v.  Wade,  17  Yesey,  92  ;  11  Ezoh.,  437;  Baja  loyara  Dwr. 
Riobardson,  2  Mad.  H.  C,  84  ;  Mahummad  v.  The  Collector,  21  W.  B., 
818,  320,  P.  C. ;  Unnoda  v.  Kifisto,  19  W.  R.,  6,  P.  C.  InPrideauxf. 
Webber,  it  was  decided  that  a  plaintifF  was  barred  by  time,  although  dor* 
ing  the  latter  part  of  the  six  years  the  Courts  were  closed  in  oonseqaenoe 
of  the  rebellion,  and  it  was  then  impossible  for  the  plaintiff  to  bring 
his  action.  (Darby  and  Bosanquet,  p.  17.)  And  in  Rajkriisto  r.  Dino- 
bundhoo  (3  W.  B.,  S.  C.  Ct.  Bet,  6)  it  was  held  by  a  Full  Bench  of  the 
Calcutta  High  Court  that,  under  Act  XIY  of  1869,  limiUUon  barred 
a  suit  even  if  the  prescribed  period  expired  on  a  Sunday,  holiday,  or 
dies  non,  and  the  suit  was  brought  on  the  next  open  day.  But  in  certain 
cases  of  forfeiture  of  rights  arising  from  the  non-depodt  of  money 
within  the  time,  fixed  by  the  law,  or  by  the  Court  under  the  direction  ol 
the  law  (see  Beng.  Beg.  XVII  of  1806,  sec.  62  of  Act  VIII  of  1869,  B.  C 
and  sec.  214  of  the  Ciyil  Procedure  (yode),  Judges  have,  otkcquiMe 
grounds,  extended  the  time  and  given  relief  against  forfeiture  by  allow- 
ing  the  drpctit  to  be  made  on  the  next  open  day.  Bee  Dabee  Bawo<yt  f- 
Heeramun,  8  W.  B.,  223, 225;  Hnssan  Ali  v.  Donzelle,  I.  L.  B.,  5  Calc,  906 ; 
Dahi  Din  v.  Muhammad,  I.  L.  B.,  3  All.,  860.  In  the  first  of  these  caeeB 
the  Court  was  illegally  and  unexpectedly  closed,  and  this  was  considered 
an  additional  reason  for  giving  relief.  As  to  cases  where  the  law 
expressly  gives  the  Court  the  power  to  extend  the  time,  on  sufficioit 
cause  shown,  see  Karain  Mundul  v.  Banee  Madhub,  12  W.  IBL, 
F.  B.,  21.  For  the  present  law,  as  to  the  filing  of  suits,  appeals,  and  appli- 
cations on  the  next  open  day,  see  sec.  6,  Acts  IX  of  1871  and  XV  of  1877. 
The  words  "  the  applicant  shall  within  six  months  deposit  "  the  costs,  ^ 
in  sec.  602,  Civil  Procedure  Code,  have  been  held  to  be  merely  directory, 
and  not  imperative.    Bnrjore  r.  Bhagana,  I.  L.  B.,  10  Calc,  667,  P.  C. 

*  Austin,  Vol.  II,  p.  662. 
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in  order  to  avoid  a  result  which,   according  to  that  i*b^bb 
theory,  would  be  extremely  uniust.     As  a  law  of    — '- 

•^  ,  *'  *'  •  the  words 

Kmitation  may  in  general  be  assumed  to  be  based  on  are  ambi- 
the  theory  of  laches^  the  right  of  an  owner  who  has 
not  been  guilty  of  laches  may  not  be  barred  or  extm- 
guished  by  limitation,  if  the  language  of  the  law  be 
fairly  open  to  a  reasonable  construction  in  his  favor.' 
Thus  the  words  "  discontinuance  of  the  receipt  of 
rent"  in  the  3  and  4  Will.  IV,  c.  27,  were,  in  con- 
sideration of  this  theory,  held  to  apply  only  to  cases 
where  the  owner  neglected  to  enforce  his  remedies 
with  the  knowledge  that  the  rent  due  to  him  has  not 
been  paid,  and  not  to  a  case  where  the  original 
tenant  continued  to  pay  the  rent,  although  the  tenure 
had  been  transferred  to  a  stranger  (without  the 
knowledge  of  the  owner),  and  such  stranger  urged 
that  the  owner's  right  to  the  rent  was  extinguished 
by  reason  of  his  not  having  received  the  rent  from 
the  actual  tenant.'  But  the  words  *  dispossession  ' 
and  '  discontinuance  of  possession '  in  the  same  statute 
have  been  held  not  to  be  open  to  such  a  construc- 
tion, and  the  owner's  ignorance  of  the  fact  of  dispos- 
session is  no  bar  to  the  operation  of  the  statute.* 
It  has  been  said  that  (as  a  general  rule)  the  Ian-  Construed 

\  ,      ,       ,  '  in  favor  of 

guage  of  an  Act  (especially  if  it  is  a  modem  Act)  fi»«  •"jtof. 
should  be  strictly  construed.*    This  rule  is,  of  course,  guous. 
applicable  to  statutes  of  limitation,  which  being  res- 
trictive of  the  ordinary  right  to  take  legal    proceed- 
ings are  so  far  disabling  Acts.     Before  such   a  law 


*  Adnam  v.  The  Earl  of  Sandwich,  2  Q.  B.  Div.,  485. 

*  Rama  t.  Buxton,  14  Ch.  Div.,  637. 

*  Per  Garth,  0.  J.,  in  Mamtazul  Huq  r.  Nisbai,  12  C.  L.  R.,  318,  821. 
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Lecture  is  applied  to  any  individual  case,  it  must  be  clearly 
—  shown  to  come  within  some  specific  rule  enacted  by 
the  law.^  Where  the  law  specifies  the  particular 
cases  for  which  a  particular  period  of  limitation  is 
provided,  it  ought  not  to  be  interpreted  so  as  to 
include  cases  not  within  the  strict  meaning  of  the 
words  used.  Where  the  rule  does  not  unequivocally 
and  in  precise  language  bar  the  proceeding,  it  is 
construed  in  favour  of  the  right  to  proceed.  The 
language  of  the  rule  is  not  strained  in  order  to  take 
away  from  any  one  the  rights  which,  but  for  it,  he 
would  possess/ 

Instances,       Thus  the  words  "  a  decision  other  than  a  decree 

art,  I  Crt,  _  -     ,  1  • .  I »» 

Art  IX  of  or  order  passed  m  a  regular  suit  or  an  appeal 
in  art.  166,  Sched.  II  of  the  Indian  Limitation  Act 
of  1871,  which  prescribed,  for  the  execution  of 
certain  decisions,  a  shai^ter  period  of  limitation  than 
the  ordinary  period  of  three  years,  were  construed 
to  exclude  an  order  in  any  appeal,  whether  regular  or 
miscellaneous,  and  an  order  passed  in  a  miscellaneous 
appeal  was  allowed  to  be  executed  as  governed  by 
the  ordinary  rule.® 

Sec.  247,  Again,  an  order  refusing  to  release  from  attach- 
ment property  attached  in  execution,  if  passed  with- 
out investigation  of  the  claim  of  a  third  party  under 

•  See  Lindley*8  Thibaut,  p.  175. 

^  In  re  Ramsonker.  3  C.  L  R.,  440  ;  Robarts  r.  Harrison,  9  C.  L.  B.t 
209,  212  ;  Umiashankar  v.  Chota  Lai,  I.  L.  R.,  1  Bomb.,  19  ;  and  S/ed 
Mahomed  V.  Kanhya  Lai,  2  W.  R.,  263.  lathis  last  case  it  was  laid 
down  that  the  Court  would  not  gfo  bejond  the  words  even  if  there  wst 
reason  to  infer  that  the  case  was  within  the  $pirit  of  the  particular  role 
of  limitation. 

'  Umiashanker  Lakmiram  v.  Ghota  Vajiram,  I.  L.  R.,  1  Bomb.,  19. 
Under  Act  XV  of  1877,  there  is  no  distinction,  in  this  respect,  between 
summary  decisions  and  decrees  in  regular  suits. 
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sec.  247,  Act  VIII  of  1859,  was  not,  it  was  held,  lecture 

VII. 

governed  by  the   one  year's  rule  of  limitation  laid     — 1 
down  for  a  similar  order,  passed   after  investigation, 
under  sec.  246  of  the  Act.* 
An  application   (by   one   of  the    parties)   under  Art.  its, 

Act  ^LV  of 

sec.  516  or  525  of  the  Civil  Procedure  Code,  that  istt. 
an  award  be  filed  in  Court  must,  under  art.  176  of 
Act  XV  of  1877,  be  made  within  six  months ;  but  it 
has  been  held,  that  the  arbitrator  may  himself  hand 
the  award  to  the  proper  officer  to  be  filed,  even  after 
the  six  months,  the  act  of  the  arbitrator  not  being 
an  application  within  the  meaning  of  the  rule.^® 

The  word   *  plaintiff'  in  art.   171,   Sched.  II  ofArt.ni. 
the  Limitation   Act  of  1877,  has  been  construed  as 
not  including    an   *  appellant,'   and  an    application 
by  the  legal   representative   of  a  plaintiff  appellant 
was  held  to  be  not  governed  by  art.  171.V 

The  words  "  suits  to  enforce  the  right  to  a  share  in  ^Jt  127. 
any  property  on  the  ground  that  it  is  joint  family 
property"  in  sec.  1,  cl.  13,  of  Act  XIV  of  1859 
(corresponding  to  art.  127,  Sched.  II  of  Act  XV  of 
1877)  have  been  construed  to  refer  to  suits  by  one 
member  against  the  managing  and  other  members  of 
the  joint  family,  complaining  of  an  ouster  or  of  a  failure 
to  account  for  profits,  and  not  to  a  suit  for  redemp- 
tion by  such  a  member,  where  the  question  of  joint 
or  not  joint  property  has  to  be  decided   incidentally 


•  Syed  Mahomed  v,  Kanyha  Lall,  2  W.  R.,  263. 

'*  BobartB  e.  Harrison,  9  0.  L.  R.,  209. 

>  In  the  matter  of  Ram  Shunkur  Bhadoory,  3  C.  L.  R.,  4iO.  Act  XII 
of  1S79,  seo.  108,  now  extends  art.  171  to  appellants.  The  article  does 
apply  to  the  legal  representatives  of  decree-h^tlderg.  Gnlabdas  r:  Lak»h- 
man,  I.  L.  R.,  3  Bomb.,  221  ;  see  also  I.  L.  R.,  3  Mad.,  236. 
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Lecture  as   against   Strangers,   viz.y    the  mortgagees  of  the 
— i     family  property,    under  a  mortgage  executed  by  the 
managing  member.* 

The  words  "  any   party  bound  by  any  order  res- 
pecting the  possession  of  property  under  Act  IV  of 
soci,ci.7, 1840,"  in  cl.  7,  sec.  1  of  the  Limitation  Law  of  1859, 
of*'i»69.     were  held  not  to  include  a  person  bound  by  a  similar 
order  under  chap,  xxii,  Act  XXV  of  1861,  although 
the  former  Act  had  been  repealed  and  re-enacted  by 
the  latter.'     Section  3  of  Act  X  of  1882  and  sec.  3  of 
Act  XIV  of  1882  remove  the  difficulty  suggested  by 
these  rulings,  by  expressly  enacting  that  references 
in  former  Acts  to  the  old  codes  shall  be  read  as 
applying  to  the  corresponding  parts  of  the  new  codes. 
But  even   now,  references  to  repealing  laws  cannot 
Art.  11,     be  treated  as  applying  to  the  repealed  laws.    Accord- 
ttlm.     ingly  an  "  order  under  sec.  280,  281, 282  or  335  of  the 
Civil  Procedure  Code  of  1877  "  m  art.  11,  Act  XV 
of  1877,  has  been  held  not  to  include  a  similar  order 
under  the  repealed  Code  of  1869.* 
Sec  29,         The  words  "  the  year  in  which  the  arrear  claimed 
OM869,     shall  have  been  due "    in  sec.  32,  Act  X  of   1859 
^^        (corresponding  to  sec.  29,  Act  VIII  of  1869,  B.  C.) 

s  Badhanath  Dass  r.  Gisbome,  15  W.  B.,  P.  C,  24  ;  (S.  C.)  H  Koo. 
I.  A.,  1. 

*  Undhosh  Naraio  r.  Chatter  Dharee,  9  W.  R.,  480.  Bot  it  would  hare 
been  otherwise  if  it  had  been  provided  that  references  to  Act  IV  of  1^0 
should  in  f ntore  be  treated  as  references  to  chap,  xxii  of  Act  XXV  of 
1861.  See  Kangali  Chander  r.  Jomerndnnnessa,  8  C.  L.  B.,  154,  in  whioli 
case,  in  construing  art  46  of  Act  IX  of  1871,  orders  under  chap,  xxii, 
Act  XXY  of  1861,  were  treated  as  including  orders  under  chap.  xl<^ 
Act  X  of  1872,  because  the  Legislature  had  expressly  substituted  tbe 
latter  for  tbe  former. 

*  Bissessur  v,  Murali,  11  0.  L.  B.,  409;  Bashbeharj  r.  Baddon,  13 
C.  L.  B.,  550,  552.    But '  1877  '  in  art.  1 1  may  now  be  read  as  *  1882.' 
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have,  upon  a/aeV  construction  in  favor  of  the  right  to  lecture 
proceed,  been  held  to  mean  not  necessarily  the  year  in     — 1 
which  the  arrear  first  became  due,  but  the  year  in 
which  the  obligation  to  pay  the  arrear  was  revived 
by  reason  of  a  previous  satisfaction  of  the  claim  being 
nullified  by  a  decree  between  the  parties/ 

Statutory  exceptiom  to  the  rule  of  limitation  have  statutory 
sometimes  been  construed  rather  liberally  in    favor  construed 
of  the  right  to  sue.     Thus  the  words  "  that  the  com-  m/avor  of 
plainant  had  demanded   the  money,  and  that  the  when  the* 
defendant  had  admitted  the  truth  of  the  demand,''  not  clear 
in  sec.   14  of  Beng.  Reg.  Ill  of  1793,  and  cl.  14,  Siw.^'*" 
sec.  18,  Ma<l.   Reg.  II  of  1802,  were  "  on  a  liberal, 
but  yet  a  fair  and  just,  construction"  held  to  be 
satisfied  even  where  no  precise  sum  was  mentioned 
by  either  party,  or  where  the  admission  was  made 
to  a  third  party,  and  such  admission  did  not  aniount 
to  a  promise  to  pay.* 

So  again,  the  words  *  suit,'  *  cause  of  action,'  and 
'defendant'  in  sec.  14,  Act  XIV  of  1859  (corres- 
ponding to  sec.  14,  Act  XV  of  1877)  were  inter- 
preted liberaUyy  so  as  to  embrace  execution-proceed- 
ings against  judgment-debtors  and  other  cases  which 
were  clearly  intended  by  the  Legislature  to  be  pro- 
vided for.^ 

But  where  the  language  of  the  exception  is  precise 


*  Ranee  Somomojee  v.  Shoshi  Mnkhi  Bnnnonea,  12  Moo.  I.  A.,  244  ; 
2  B.  L.  R.,  10,  P.  C. ;  11  W.  R.,  P.  C,  6  ;  of.  Hurro  Prosad  Chowdhry  v. 
Gopal  Dass  Datt,  I.  L.  B.,  3  Gale,  817 ;  (S.  C.)  2  C.  L.  B.,  450  ;  2  Shome's 
Law  Report,  10  ;  on  appeal,  12  0.  L.  B.»  129,  P.  0. 

'  Gopee  Krishna  Goshamee  v.  Brindaban  Ohunder  Sircar,  12  W.  R., 
P.  C,  36  ;  (S.  0.)  13  Moo.  I.  A.,  37  ;  and  Rajah  Bommarauj  v.  Runga- 
may,  6  Moo.  I.  A.,  232. 

'  Hurroohnnder  r.  Soorodhoni,  9  W.  R.,  403,  406  (F.B.) 
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Leotubb  and  unambiguous  (as  in  sec*  4,  Act  XIV  of  1859, 
— ;     and  Lord   Tenterden's  Act,  sec.  1),  it  is  safer  to 
adhere  to  the  words  used.® 

The  words  "any  property  purchased  bond  fide 
from  a  mortgagee  "  in  the  exceptionally  restrictive  pro- 
vision of  sec.  5  of  the  Limitation  Act  of  1859, 
which  greatly  reduced  the  period  of  limitation  to 
which  a  plaintiff,  suing  for  redemption,  was  ordinarily 
entitled,  were  construed  with  strictness  against  the 
purchaser  and  in  favor  of  the  plaintiff  suing  to 
recover  the  property.  The  purchase,  it  was  held, 
must  purport  to  be  of  the  property  as  absolute  pro- 
perty, and  not  merely  of  tlie  existing  rights  of  the 
vendor;  and  although  the  words  "without  notice'* 
could  not  be  found  in  the  section,  the  expression 
bond  fide  was  held  to  imply  a  want  of  notice  of  the 
infirmity  of  the  title  of  the  vendor.*  The  same 
rule  of  construction  is  applicable  to  the  correspond- 
ing provision  of  Act  XV  of  1877,  namely,  to  arts.  133 
and  134  of  the  second  schedule. 

The  words  "  conveyed  in  trust "  in  the  correspond- 
ing provision  of  art.  134  of  Act  IX  of  1871  were, 
however,  interpreted  liberally^  so  as  to  include 
devises  or  bequests  in   trust,^^  and  this  interpretation 

*  Hjde  17.  Johnson,  2  Bing.,  N.  C,  776 ;  Beedoobhooshnn  iD,  Enaet, 
8  W.  R.,  1 ;  Laohman  v.  Rumzan,  8  W.  R.,  513.  For  a  siinilar  rnliog 
on  sec.  1,  ol.  15,  Act  XIV  of  1859,  see  Lnohmee  Bozsh  v.  Ronjeet  Bam, 
20  W.  R.,  375,  P.  C. 

•  Radhanath  Das  «.  Gisborne,  15  W.  R.,  P.  C,  24  (S.O.),  overruling 
the  decisions  of  the  High  Coart  in  5  W.  R.,  253.  The  expression  Icni 
fiile  has  been  since  omitted  in  the  corresponding  provision  of  Act  XV  of 

1877,  viz.,  art.  134,  sched.  iL  See  the  remarks  of  Green.  J.,  in  Haniklal  r. 
Manohorsbi,  I.  L.  R.,  1  Bomb.,  269,  280,  which  go  to  show  that  bonafida 
is  not  nccesiarily  inconsistent  with  notice  of  infirmity  of  title. 

»•  Maniklal  r.  Manchershi,  I.  L.  R..  1  Bomb.,  269.  The  correctness  of 
the  principle  of  this  constractiou  is  questionable.    The  general  clause 
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has  been  adopted  by  the  Legislature  in  Act  XV  of  i*ecturk 
1877.  — 

Where  the  language  of  the  statute  is  precise  and  ^^j«j  '^^^  «* 
unequivocal,  and  there  is  no  sufficient  reason  to  doubt  exception 

*  ^  applied 

that    the    Legislature    has    deliberately    used    such  ^''*'  "^V"- 
language,  the  Courts  give  effect  to  the  plain  meaning  ^^®^^'*^* 
of  the  words,  and  apply  the  law  with   stringency,  »pd  pre- 
even  against  the  suitor. 

Thus  the  words  "  to  suits  against  a  mortgagee  of  sec.  i, 
any  immoveable  property  for  the  recovery  of  the  Act  xiv 
same,  a  period  of  sixty  years  from  the  time  of  the  mort- 
gage ;  or,  if  in  the  meantime  an  acknowledgment  of 
the  title  of  the  mortgagor  or  of  his  right  of  redemp- 
tion shall  have  been  given  in  writing  signed  by  this 
mortgagee^  or  some  person  claiming  under  him,  from 
the  date  of  such  acknowledgment  in  writing,"  in 
sec.  1,  cl.  15,  Act  XIV  of  1859,  were  held  to  bar  a 
suit  even  against  a  usufructuary  mortgagee  (whose 
possession  could  not  be  adverse  to  the  mortgagor 
until  the  debt  was  paid  off),  and  although  an  acknow- 
ledgment signed  by  the  authorized  agent  of  the  mort- 
gagee had  been  given  within  the  time  required  by 
the  law.  Here  the  plain  words  of  the  law  embraced 
every  kind  of  mortgage,  and  excluded  any  signature 
other  than  that  of  the  party  himself.^ 

It  is  only  in  very  exceptional  cases  that  the  literal  The  plain 
construction  of  the  law  is  avoided,  and  a  reasonable  words  de- 

parted  frum 

(art  145,  Act  IX  of  1871)  might  have  been  applied  to  the  case  with 
the  same  result,  and  a  liberal  interpretation  of  art.  134  was  not  nfcesgary 
to  meet  the  presamable  intention  of  the  Legislature. 

'  Lnchmee  Bux  Roy  v.  Runjeet  Ram  Roj,  20  W.  R.,  375,  P.  C.  For  a 
limHar  construction  of  sec.  4,  Act  XIV  of  1859,  see  p.  273.  The  signature 
of  duly  authorized  agents  is  suiBcient  under  Acts  IX  of  1871  and  XV 
of  1877. 
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Lfcture  construction  put  upon  the  words  to  meet  the  pre- 

— 1     sumably  real  intention  of  the  Legislature.    "WTien 

ex^^pfionai  the  strfct  letter  of  the  law  leads  to  palpable  injustice, 

^^'        contradiction,  and  absurdity,  out  of  respect  to  the 

Legislator,  it  is  presumed  that  he  used  the  words 

in  a  modified  sense. 
Instances,-     Thus,   accordiug  to  the  literal  sense  of  sec.  20, 

sees.  20  *^ 

ahd'21  of  Act  XIV  of  1859,  no  process  of  execution  could  ever 
of  1869.  issue  to  enforce  a  judgment,  even  within  a  week 
from  the  date  of  it,  unless  some  proceeding  had  been 
taken  to  enforce  it  within  three  years  next  before  the 
application  for  execution,  and  it  was  held  that  such 
a  construction  was  obvumsly  insensible^  and  that  what 
the  Legislature  really  intended  was  that  no  process  of 
execution  should  be  issued  to  enforce  a  judgment  or 
order  after  the  expiration  of  three  years  from  the  date  of 
itj  unless  some  proceeding  to  enforce  it  should  have 
been  taken  within  three  years  next  before  the  appli- 
cation for  such  execution.* 

On  a  literal  construction  of  sec.  21  of  the  same  Act, 
a  judgment-creditor  could  not,  after  the  expiration  of 
three  years  from  the  date  of  the  passing  of  the  Act, 
apply  de  novo  to  enforce  a  judgment,  which  was  in  force 
on  that  date,  however  diligent  he  might  have  been 
in  endeavouring,  within  those  three  years,  to  enforce 
his  judgment,  and  however  unable,  with  the  use  of 
the  utmost  diligence,  to  get  at  the  property  of  his 
debtor.     As  such  a  construction  would  cause  great 


*  The  Delhi  and  London  Bank  r.  Orchard,  I.  L.  R.,  3  Calo.,  47,  P.  Cn 
ivhich  upholds  the  Full  Bench  ruling  of  the  Calcutta  High  Court  in 
Eangali  Churn  Ghosal  v,  Bonomali  Mullick,  7  W.  B.,  615,  and  diflapproref 
the  Bombay  decisions  in  8  Bomb.,  177,  and  5  Bomb.,  102. 
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inconvenience  and  injustice^  and  give  the  Act  an  oper-  lecture 
ation  wliich  would  retrospectively  deprive  the  creditor  — 1 
of  a  right  which  he  had  under  the  old  law,  it  was 
held  that  the  words  ^^  nothing  in  the  preceding  sec- 
tion shall  apply  to  a  judgment  in  force  at  the  time 
of  the  passing  of  the  Act "  really  meant  that  that 
part  of  the  preceding  section  which  prejudicially 
affected  such  a  judgment  should  not  apply  to  it,  and 
that  it  might  be  executed  according  to  the  enabling 
provision  of  that  section.' 

Again,  the  words  "no  process  of  execution  shall Sec  92, 
be  issued  on  a  judgment,  after  the  lapse  of  three  of  1859, and 
years  from  the  date  of  such  judgment,  unless  theAciviiiof 
judgment  be  for  a  sum  exceeding  Rs.  500,  &c.,"  in 
sec.  92,  Act  X  of  1859,  if  literally  construed,  might 
deprive  the  applicant,  without  any  fault  on  his  part, 
of  the  fruits  of  his  decree,  even  if  he  applied  for  exe- 
cution on  the  very  day  after  obtaining  the  judgment. 
But  the  decree-holder  should  not  suffer  any  loss  by 
reason  of  the  laches  of  the  Judge.  Actus  curice  neminem 
gravabit.  The  words  "  shall  be  issued  "  were,  there- 
fore, construed  to  mean  "  shall  be  applied  for  with 
success,"  so  that  if  the  application  for  execution  was 
made  within  the  time,  a  process  in  the  shape  of  an 
attachment  or  otherwise  might  be  issued  even  after 
the  three  years.* 

'  See  I.  L.  B.,  3  Gala,  47.  A  decree  in  force  on  the  4th  Maj  1859  could, 
under  boo.  21  of  Act  XIV  of  1859,  be  executed,  although  no  proceeding 
to  enforce  it  had  been  taken  within  three  years  before  the  application  for 
rach  execution,  and  if  a  bond  fide  proceeding  was  taken  within  the  time 
allowed  by  sec.  21,  Afresh  application  for  execution  of  the  decree  could, 
if  necessary,  be  made  under  sec.  20,  within  another  three  years  from  the 
date  when  the  last  proceeding  had  been  taken. 

*  Uhedoy  Krisna  Ghosh  r.  Eoilash  Chander  Bose,  13  W.  R.,  F.  B.,  S, 
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Lecture  The  words  "date  of  such  judgment"  in  sec.  92, 
— '-  Act  X,  as  re-enacted  in  sec.  58  of  Act  VIII  of 
1869,  B.  C,  were,  with  some  hesitation,  interpreted, 
so  far  as  a  judgment  for  rent  or  money  was  con- 
cerned, to  mean  "  the  date  when  the  rent  or  money 
is  adjudged  to  be  payabUy  A  literal  construction 
would  make  any  decree  by  which  the  amount  payable 
becomes  due  by  instalments  or  otherwise,  at  a  date  more 
than  three  years  subsequent  to  the  judgment,  although 
obtained  by  consent,  absolutely  useless  to  the  decree- 
holder,  and  would  at  the  same  time  curtail  the  power 
of  the  Court  to  make  a  valid  decree  for  a  sum  pay- 
able by  instalments  at  a  time  more  than  three  years 
from  the  making  of  it.*  In  a  later  case'  it  has  been 
held,  that  this  ruling  oversteps  the  limits  allowed  to 
Judges  to  modify  the  language  of  an  Act ;  that  the 
Legislature  in  sec.  58  of  the  Rent  Act  has  suffi- 
ciently expressed  its  intention  that  small  decrees 
should  not  in  any  event  be  kept  hanging  over  judgment- 
debtors  for  more  than  three  years,  and  that  although 
the  section  practically  curtails  the  power  of  the 
Court  as  to  making  decrees  ordering  the  payment 
of  money  by  instalments,  it  does  not  deprive  the 
Court  of  such  power  altogether. 

The  words  "unless  the  judgment  be  for  9^ sum 
exceeding  Rs.  500  "  in  the  same  section,  if  literally 
construed,  would  exclude  judgments  in  suits,  for  the 

A  similar  interpretation  has  been  put  npon  the  corresponding'  words  of 
sec.  58,  Act  VIII  of  1869,  B.  C.  bee  Deodhary  r.  Ennwar,  3  C.  L.  B., 
189. 

*  Gnreebnllah  Sircar  v,  Mohnn  Lall  Shaha,  8  C.  L.  B.,  409 ;  (S.  C.) 
I.  L.  R.,  7  Oalc,  127. 

*  See  the  judgment  of  the  majoritj  of  the  Judges  in    Mamtaxul  r. 
Kisbai,  12  0.  L.  B.,  318,  328. 
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possession    of  land,    valued  above  Rs.  500.     But  lkctubb 
there  cannot    be  any  doubt    that   the   Legislature     — '- 
intended  to  include  this  class  of  judgments  in  the 
exception,  because  there  is  no  reason  why  money- 
decrees   of   a  certain  value  should  have   a    longer 
period  of  limitation  than  decrees  for  land  of  the 
same  value.    Here  the  reason  and  intention   of  the 
law^ver  control  the  strict  letter  of  the  law.^ 
The  words  "  the  date  of  the  award  "  in  sec.  327,  ^^-^l^  ?' 

'  Act  XV  of 

Act  VIII  of  1859  (corresponding  to  art.  176,  iS' 7. 
Act  XV  of  1877),  have  (to  avoid  inconvenience 
and  injustice)  been  interpreted  to  mean  the  time  when 
it  is  given  to  the  parties,  so  that  they  may  be  able  to 
give  eflTect  to  it,  and  not  to  mean  the  day  written 
in  the  award  as  when  it  was  made.® 

The  words  "  to  all  suits  for  which  no  other  limit-  Seci,ci.i6, 
ation  is  hereby  expressly  provided,  the  period  of  six  ©nsse. 
years  from  the  time  the  cause  of  action  arose  "  id 
sec.  1,  cl.  16  of  Act  XIV  of  1859,  have  been  held 
to  be  no  bar  to  suits  for  divorce  a  vinculo j  which  at 
the  time  of  the  passing  of  the  Act  were  unknown 
in  India,  and  which  the  provisions  of  Acts  IX  of 
1871  and  XV  of  1877  (statutes  in  pari  materia) 
expressly  exclude  from  their  operation.*  Here  the 
literal  construction  would  have  included  cases  not 
contemplated  by  the  Legislature,  and  would  have 
been  inconsistent  with  its  "  intention  as  shown  by 
other  indicia:''' 


'  See  the  judgment  of  Mitter,  J.,  in  12  G.  L.  B.,  p.  325. 
•Sreenath  v.  Koylaa,  21  W.  B.,  248 ;  Dntto  Singh  v.  Doead,  I.  L.  B., 
9  Cdc.,  675. 
•  Lord  William  Hay  v.  Gordon,  18  W.  B.,  480,  P.  0. 
^  8ee  Austin's  Jurisprudence,  Vol.  II,  p.  1024« 

N 
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lbctubb      As  the  Sudder  Courts  in  the  three  Presidencies  of 

VII. 

— '-     British  India,  in  1859,  were  not  Courts  established 
x*ivof   ^  by  Royal  Charter,  and  as  the  Supreme  Courts,  which 
were  then  the    only  Courts   established  by  Royal 
Charter,  were  subsequently  replaced  by  the  "  Original 
Side ''  of  the  several  High  Courts,  it  has  been  held, 
that  the  words  "  Courts  established  by  Royal  Char- 
ter" in  sec.  19  and  other  sections  of  Act  XIV  of  1859 
were  not  intended  to  mean  such  Courts  in  the  broad 
and  general  sense  of  the  term,  and  that  the  High 
Courts,  when  exercising  their  appellate  jurisdiction 
over  the  Mofiissil  Courts,  like  the  quondam  Sudda* 
Courts,   were     not    Courts    established     by  Royal 
Charter  within  the  meaning  of  Act  XIV   of  1859.* 
Ordinary        Their  Lordships  of  the  Privy  Council  (in  Luchrm 
intwpreta-  Btto:  Roy  v.  Runject  Ram  Pandey^  20  W.  R.,  375) 
^°°'        have  laid  down  that,  in  construing  the  statutes  of 
limitation,  the  ordinary  rules  of  interpretation  must 
prevail.     The    following*  are   some    of    the    most 
important  of  these  rules  : — 
Tiie  true        I.     The  objcct  of  all  the  rules  of   interpretation 
S  be  *^"    being  to  discover  the  true  intention  of  the  law,  when- 
b^ir^d-   ever  that  intention  can  be  accurately  and  indubitably 
Strna.      ascertained^  the  Courts  are  bound  to  give  eflfect  to  it.' 
The  intention  of  the  Legislature  must,  however,  be 
What  are   ascertained  by    legitimate  means.^    What    has  been 
Z^iimx^  previously  said  or  done  by  the  Law  Commissioners  or 
by  the  members  of  the  Legislative  Council  may  haie 
been  altered,  or,  possibly,  altogether  abandoned  before 

>  Kristo  Kinkur  Ghose  r.  Borrodakant  Sing,  17  W.  R.,  292,  P.  C. 
'  A  few  other  rules  have  already  heen  referred  to,  see  pp.  176 — 183. 
'  Eent*B  Commentaries,  Lecture  20,  8th  ed.,  pp.  510, 519. 
*  Brown,  p.  672. 


meaos. 
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a  contemplated  measure  has  passed  into  a  law/     Such  lbotube 
statements  or  acts  are  therefore  of  little   use  in  the     —I 
interpretation  of  positive  enactments. 

An  enquiry  into  the  vicissitudes  which  a  particular 
measure  has  experienced  in  the  course  of  its  passage 
as  a  bill  through  the  Legislature,  is  also  not  a  legiti- 
mate mode  of  ascertaining  the  intention  of  the  Legis- 
lature.* In  construing  a  statute  the  Court  cannot 
look  at  a  proposed  bill  to  amend  such  statute.'  The 
speeches  in  the  Legislative  Council,  or  the  report  of 
the  Commissioners  on  which  an  Act  may  be  based, 
should  not  be  allowed  to  exercise  any  influence  on 
the  judicial  mind.®  The  intention  ought  to  be 
collected  from  what  the  Legislature  has  expressly 
stated  in  the  law  itself  taken  as  a  whole.*  Conjec- 
tures as  to  the  intention,  if  that  is  unexpressed^  are 
inadmissible.  Judges  cannot  fish  out  what  possibly 
may  have  been  the  intention  of  the  Legislature. 
If  the  Legislature  intends  that  which  it  has  not 
clearly  expressed,  if  any  other  meaning  is  intended 
than  that  which  the  words  purport  plainly  to 
import,  another  Act  should  supply  that  meaning, 
and  supply  the  defect  in  the  previous  Act.^^    If  the 

*  See  Brown,  p.  719. 

*  Walji  V.  Jaganath,  I.  L.  B.,  2  Bomb.,  84,  88. 
'  In  re  Bannak  HoflBain,  I.  L.  B.,  3  All.,  283. 

'  14  B.  L.  B.,  160  ;  Brown,  p.  718.  The  opinion  of  the  Legral  Member 
of  Cooncil  and  the  Statement  of  **  Objeots  and  Reasons "  were  not 
allowed  to  be  read  in  Conrt  by  Garth,  0.  J.,  in  Gnjn  Lall  r.  Futteh  Lall, 
6C.L.  B.,  439,  441.  Of.  Chunilall  v.  Bomanji,  I.  L.  R.,  7  Bomb.,  310 
tnd  316.  The  Statement  of  Objeots  and  BeasonB  of  the  Contract  Act  was 
referred  to  by  Prinsep,  J.,  in  I.  L.  R.,  10  Calc,  192. 

*  Brown,  pp.  673,  718  ;  1  Hyde,  100.  **  The  tme  question  is,  what  was 
enacted  by  Parliament,  not  what  was  said  by  individual  legidators.*'— 
Sir  J.  F.  Stephen. 

**  Crawford  v.  Spooner,  4  Moo.  I.  A.,  179. 
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Lbotubb  words  of  a  law  are  clear  and  positive,  they  cannot  be 
'- — '-  limited  by  what  the  Judges  who  apply  it  may  con- 
jecture to  have  been  the  reasons  for  enacting  it.^  The 
expressed  intention  of  the  Legislature  will  of  course 
control  the  construction  of  the  words  ;  and  where 
the  literal  construction  is  obviously  insensible,  or 
leads  to  such  inconvenience  and  injustice  that  tie 
Legislature  cannot  reasonably  be  supposed  to  have 
intended  it,  an  exception  is  allowed,  and  effect  is 
given  to  the  presumably  real  intention  of  the  Legis- 
lature.* 
A  ttatQte  11.  Li  interpreting  an  Act,  the  Court  must  not 
taken  and  take  ouc  scctiou  ouly  and  see  what  its  meaning  is, 
M  a  whole;  but  must  look  at  the  Act  as  a  whole  and  see  what 
was  the  intention.*  One  part  of  a  statute  must  be  so 
construed  with  the  other  parts  that  the  whole  may 
(if  possible)  stand.*  Where  two  passages  of  an  Act 
are  so  repugnant  that  they  cannot  possibly  stand 
together,  the  earlier  passage  gives  way  to  the  later.* 
Otherwise,  the  one  must  be  read  as  a  qualification 
of  the  other,  so  that  some  effect  may  be  given  to 
each.' 

iSadTin  its       I^^I-     The  words  of  a  statute  are  to  be  read  in 
J*^^'*)^°^  their  natural    and    ordinary   sense.     But  technical 


Moae; 


1  MoonBhi  Bazlore  v.  ShnzoBoonissa,  8  W.  R.,  P.  C,  3. 

In  dealing  with  poe^tive  enactments,  reasons  founded  upon  anabpt* 
are  scarcelj  applicable.— Bamolinnder  v.  Jogesholiander,  19  W.  B.,358. 
P.O. 

«  Delhi  and  London  Bank  v.  Orchard,  L  L.  R.,  3  Calc,  47. 

The  argtimentnm  ab  inc&jwenianti  is  only  applicable  in  cases  of  d^uii,  ind 
not  where  the  law  is  clear.  (Abdul  r.  Manji,  I.  L.  B.,  1  Bomb.,  295, 300.) 

■  Poomo  V,  Kristo,  23  W.  R.,  171. 

*  Broom  and  Hadley's  Commentaries,  Vol  I,  p.  95  ;  Haxwell,  p.  25. 

*  Maxwell,  p.  46. 

*  Shankar  v,  VishnUi  I.  L.  B.,  1  Bomb./67, 69, 
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terms  must  be  taken  according  to  the  acceptation  Lbctueb 
of  the  learned  in  each  art,  trade,  and  science/  — 

IV.  Statutes  in  pari  materia  (whether  repealed  to  be 

.  'J        J         1        •  !.•      X  •  •  taken toRe- 

or  not)  are  considered  as  having  one  object  in  view,  therwith 
and  are  taken  together  as  if  one  law,  compared  in  pari  ma" 
their  construction,  and  construed  consistently.®    But 
when  the  Acts  are  not  in  pari  materia,  the  construc- 
tion which  has  been  put  upon  one,  cannot  be  relied 
upon  as  a  guide  to  the  construction  of  another.' 

V.  Affirmative  words  in  a  statute  do  sometimes  The  force 
imply  a  negative  of  what  is  not  affirmed  as  strongly  uve  wwdiu 
as  if  it  had  been  expressed.^®  JExpressio  unites  est 
exdusio  alterius.  The  express  mention  of  one  thing 
implies  the  exclusion  of  another.^  But  a  special 
enactment  is  not  impliedly  repealed  by  a  subsequent 
affirmative    general  enactment,  if  the  two  enactments 

are  not  so  repugnant  as  to  be  incapable  of  standing 
together.'  Nor  are  affirmative  words  without  any 
native,  expressed  or  implied,  sufficient  to  take  away 
an  existing  right.^ 


8 


'  Broom  and  Hadley,  Vol.  I,  p.  95  ;  Kent,  p.  611. 

*  Brown,  p.  €79  ;  Kent's  Commentaries,  p.  513  ;  Wilberforoe  on 
Stttotee,  p.  260  ;  Walji  v,  Jagannath,  I.  L.  B.,  2  Bomb.,  88  ;  The  CoUector 
t.  Puimiar,  I.  L.  B.,  1  Mad.,  89, 114. 

*  Dyachand  r.  Hemcband,  I.  L.  B.,  4  Bomb.,  515,  626.  The  Conrt- 
fees  Act  is  not  in  pari  materia  with  the  Limitation  Acts.  Bnt  Acts 
XIY  of  1859  and  IX  of  1871  although  repealed  are  in  pari  materia  with 
Act  XV  of  1877.  "  In  dealing  with  one  of  several  Acts  relating  to  the 
lame  subject,  we  ought,  as  far  as  possible,  to  apply  to  the  sections  of 
the  later  Act  the  same  method  of  construction  which  has  been  applied 
to  the  corresponding  sections  of  the  earlier." — Ulfatunnissa  v,  Hosain 
Khan,  L  L.  B.,  9  Calc ,  620,  525,  P.  B. 

*•  Bai  Udekuvar  r.  Mulji,  3  Bomb.,  177. 

'  Abdul  r.  Manji,  I.  L.  B.,  1  Bomb.,  p.  307.  But  this  rule  is  not  un%» 
teruUly  applicable.    See  I.  L.  B.,  8  Bomb.,  313,  318. 

'  Unnoda  r.  Kristo,  19  W.  B.,  4,  P.  0.  ;  Sabapathy  v.  Narainsamyi 
1  Mid.,  116. 

f  CoUector  v.  Lukhamini,  21  W.  B.,  358,  P.  a 
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i^cTXTRE      VI.     K  it  be  reasonably  possible,   the   same  con- 

— '     struction   should   be  given   to  a  word    throughout 

tion  of  a    the  enactment,   unless   there   be  something  in  the 

occurs  in    coutext  repugnaut  to  that  construction.* 

parts  of  the      VII.     In  the  construction  of  statutes,  the  sense 

ConsfrJc-  ^^^^  *^®  contcmporary  members  of  the  profession 

cintem-  ^^  ^^  P^*  upon    them  is  of  some  importance.'    The 

fo^wy       Legislature  is  presumed  to  know  the  construction 

put  upon   statutes  by  the   Courts.^     A  long  and 

uniform  current  of  decisions  should  be  upheld  even 

if   they   are  not   strictly  correct,^    specially  where 

they  lay    down  a  rule  of  property.®    Where  the 

course  of  decision   is  not  long  and  consistent,  or 

where  it  is  manifestly  wrong,   the  matter  may  be 

treated  as  res  integral  that  is,  as  a  question  which  has 

not  been  concluded  by  authority.* 

How  inten-     VIII.     FoT  the  truc  interpretation  of  a  statute,  the 

tion  IS  . 

ascertained  old  law,  the  mischicf  fclt,  and  the  remedy  in  view, 

when  Ian-  '  ^        '  •        i 

guage  is     should  bc  cousidcred,  if  the  words  are  not  suflScienUy 

equivocal.  ...  .  j 

explicit.  The  intention  of  the  law  is  to  be  collected 
from  these,  as  well  as  ifrom  the  context  of  the  Act  to  be 
interpreted,  and  of  other  Acts  in  pari  materia}^ 

•  The  JuBtioea  v.  The  G.  I.  P.  R.  Co.,  9  Bomb.,  217,  219. 

•  Kent,  Lecture  20,  p.  514. 

•  Wilberforce,  p.  16  ;  Eehan  v,  Prannath,  22  W.  R.,  613,  617;  Pirobh*- 
kar  V,  Vishwambhar,-!.  L.  R.,  8  Bomb.,  313,  321. 

'  Sadasiva  v,  Ramalinga,  24  W.  R.,  193,  P.  C.  ;  Unnoda  Prosad  r. 
Kristocoomar,  19  W.  R.,  6,  P.  G.  Stare  deeUu,  to  stand  by  matters  decided, 
is  a  maxim  of  law.  It  has  been  said  by  Lord  Mansfield  that  the  certainty 
of  a  rule  is  of  more  importance  than  the  reason  of  it.  See  also  I.  L.  B.t 
7  Mad.,  382. 

•  Appovier  v.  Ramashabha,  8  W.  R.,  P.  C,  1  ;  Sudaburt  v.  Foolbsdi, 
12W.  R.,  F.  B.,  1,  6. 

•  Moharana  r.  Dessai,  21  W.  R..  178, 180,  P.  C.  ;  see  also  19  W.  R.,  6,  P.C- 
**  Kent,  Lecture  20 ;  Brown  and  Hadley,  p.  95  ;  and  Wharton's  LiW 

Lexicon. 
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IX.  A    positive    mandatory   enactment    is   not  Lectubb 
necessarily  imperative^ — i.e.^  obligatory  with   an   im-     — 
plied  ntdlijication  for  disobedience.     It  may  be  direc-  an<fdu?cc- 
tory  oiAy}    And  although  the  exercise  of  a  power  mSt^°**^ 
is  naturally  permissive,  there  may  be  circumstances 
which  may  couple  the  power  with  a  duty  to  exercise 

it.' 

X.  Statutes    limiting    rights   and  interests   are  what 
not  to  be  construed  to  embrace  the   Sovereign  or  not  em- 
the   (jovemment,    unless    the    same  be   expressly  sovereign, 
named  or  intended  by  necessary   implication.'    It 

is  a  universal  rule  that  prerogative  and  the  advan- 
tages it  affords  cannot  be  taken  away  except  by 
the  consent  of  the  Crown  embodied  in  a  statute. 
This  rule  of  interpretation  is  well-established,  and 
applies  not  only  to  the  statutes  passed  by  the  Bri- 
tish, but  also  to  the  Acts  of  the  Indian  Legislature 
framed  with  constant  reference  to  the  rules  recog- 
nized in  England. 


^  Law  Reports,  Probate  Diy.,  Vol.  II,  pp.  210,  216.  See  also  L  L.  R., 
10  Calc,  667. 

*  6  Appeal  Cae.,  214.    See  p.  177  (note),  svpra. 

'  Kent,  Lecture  20,  p.  507.  In  England  the  Crown  is  not  bonnd  by 
statates  of  limitation,  unless  named.— Wilbetforoe,  p.  38.  Bat  in  the 
Bombay  and  Madras  Presidencies,  before  Act  IX  of  1871  came  into 
force,  suits  by  the  Collector  representing  the  East  India  Company,  or 
the  Secretary  of  State  for  India  in  ConncU,  were  apparently  governed 
by  the  ordinary  rule  of  limitation. 

*  Per  West,  J.,  in  Ganpat  r.  The  Collector,  I.  L.  R..  1  Bomb.,  7,  9.  It 
would  appear  to  have  been  assumed  in  Acts  IX  of  1871  and  XV  of  1877 
that  easements  might  be  acquired  against  Goyemment,  by  statutory 
prtseripthnf  in  the  same  way  as  they  are  acquired  against  private 
indinduals.  In  Act  V  of  1882,  it  has  been  deemed  necessary  to  make 
in  express  special  provision  in  favor  of  Government.  (See  sec.  15, 
Bxpl.  4,  para.  2.)  Compare  6  Mad.,  6.  It  may  be  here  remarked,  that 
eren  in  England  the  Courts  may,  independently  of  the  statute^  presume 
•  p'ant  from  the  Crown,  upon  an  uninterrupted  enjoyment  of  twenty 
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Lectubb      XL    If  there  be  an  exception  in  the  enacting 
— 1     clause  of  a  statute,  it  must  be  negatived  in  pleading; 
tion^and    but  if  thcrc  bc  a  separate  proviso,  that  need  not* 
pS^Jj^.    So  far  as  laws  of  limitation  are  concerned,  this  techni- 
cal distinction  is  perhaps  of  little  use  in  British  India. 
The  Civil  Procedure  Code  requires  the  plaintiff  in 
all  cases  to  state  when  his  cause  of  action  accrued, 
and,  if  the  cause  qf  action  accrued  beyond  the  period 
ordinarily  allowed  by  any  law  of   limitation,  the 
ground  upon  which  exemption  ifrom   the    law  is 
claimed.® 
Repealing       XII.     If  a  statutc  bc  repealed,  and  afterwards  the 
a  wpea  iiig  ^.^p^j^jj^g  ^^^  ^  repealed,  this  revives  the  original 

Act.^  This  common  law  rule  has  been  abolished  in 
British  India.®  For  the  purpose  of  reviving,  either 
wholly  or  partially,  a  repealed  Statute,  Act  or  Regula- 
tion, it  is  necessary  expressly  to  state  such  purpose. 
Time  when  XIII.  A  Statute  comes  into  operation  from  the 
comes  into  vcry  day  it  passes,  if  the  law  itself  does  not  establish 

force.  .1      x'         9 

the  time. 

Statutes        XIV.     Although  the  Legislature  possesses  the  power 

snmed  to    to  divcst  cxistiug  rights,  it  is  not  to  be  understood  as 

pective.     intending  to  exercige  that  power  retrospectivdy  to  any 

greater  extent  than  the  express  terms  of,  or  necessary 

implication  from,  its  language  requires.^^    The  pre- 

yean.  (GoodtiUe  v.  Baldwin,  11  East,  488,  oited  in  Banning  on  Limit' 
ation>  p.  252.)  As  to  presumptions  against  the  Crown,  arising  from  tb0 
acts  of  other  persons,  see  also  Brown,  244. 

•  Kent,  Leotnre  20. 

•  Act  Vni  of  1859,  see.  26 ;  Acts  X  of  1877  and  XIV  of  1882,  sec.  60. 
^  Kent,  Leotnre  20. 

'  See  Act  I  of  1868,  the  General  Clanses  Act,  sec  3,  and  the  BengtlCoda 
of  1793. 

•  Kent,  Leotnre  20,  pp.  501, 505. 

»•  loharam  #.  Govindram,  L  L.  B.,  5  Bomb.,  653. 
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Bumption  against  the  retroactive  operation  of  a  statute  lecturk 


may  (where  no  vested  right  would  be  taken  away) 
be  rebutted  by  the  fact  that  a  future  time  is  fixed  for 
its  coming  into  operation.^  When  a  statute  is  uncon- 
ditionally repealed,  it  must  be  considered  (except  as 
to  "anything  done,"  i.e.^  except  as  to  transactions 
past  and  closed)  as  if  it  had  never  existed.  A  title 
acquired  under  an  enactment  of  positive  prescription 
before  it  is  repealed,  is  a  transaction  past  and  closed 
within  the  meaning  of  this  rule,  and  cannot  primd 
facie  be  retrospectively  affected  by  a  new  law.* 

XV.    In  the  absence  of  an  express  provision,  theTherdo 
repeal  of  any  Statute,  Act  or  Regulation  by  any  Act/ade  affect 
of  the  Gk)vemor.General  of  India  in  Council  does  not  S^uUpr 
affect  anything  done  or  any  offence  committed,  or  pSoeed- 
any  fine  or  penalty  incurred,  or  any  proceedings  com-  '°^* 
menced  before  the  repealing  Act  comes  into  opera- 
tion.'   Except  when  some  provision  is  made  to  the 
contrary,  all  proceedings  in  a  suit  instituted  before 
the  repeal,  including  the  appeal  and  special  appeal,  as 
well  as  specific  proceedings  in  execution  commenced 
hefore   the   repeal,   are  governed  by  the  old  law.* 
An  application    to  execute    a  decree    obtained    in 
such  a  suit,   if  made  after  the  repeal,  would  ordi- 

*  In  re  Ratansi  Ealianji,  I.  L.  B.,  2  Bomb.,  148, 171 ;  Towler  v.  Chatter- 
ton,  6  Bing.,  258. 

*  Sitaram  r.  Khanderao,  I.  L.  B.,  1  Bomb.,  286,  294 ;  In  re  Batanii, 
L  L.  B.,  2  Bomb.,  148, 162. 

*  Act  I  of  1868,  860.  6 ;  and  Synd  Nadir  Hossein  v,  Bissen  Gband, 
3  C.  L  B.,  437, 438. 

*  Bonjit  Sing  n.  Mebarban,  2  C.  L.  B.,  391, 392, 396,  F.  B.;  Bnttan  Ghand 
V.  Bimmantrao,  6  Bomb.,  168.  For  the  test  by  which  an  application  in 
a  pending  proceeding  may  be  distingnished  from  a  wholly  new  proceed- 
ing, see  Chinto  r.  Kriahnaji,  I.  L.  B.,  3  Bomb.,  214,  and  Bostomji  v.  Kes- 
Bowji,  I.  L.  B.,  8  Bomb.,  287,  293. 
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Lecture  narily  be  governed,  not  by  the  old,  but  by  the  new 

— ."     law.* 
Jratcii^ses      ^^I-     ^^  ^11  Acts  made  by  the  Grovemor-Greneral 
Act,  1868.  q£  India  in  Council   since   January  1868,*    unless 

there  be   something   repugnant    in  the   subject  or 

context, 

(a)  words  importing  the  masculine  gender  include 
females ; 

(b)  words  in  the  singular  include  the  plural,  and 
vice  versd ; 

(c)  *  person'  includes  any  company  or  association 
or  body  of  individuals,  whether  incorporated  or  not  ; 

{d)  ^  year  '  and  '  month  '  respectively  mean  a  year 
and  month  reckoned  according  to  the  British  calendar; 

{e)  '  Immoveable  property '  includes  land,  bene- 
fits to  arise  out  of  land,  and  things  attached  to  the 
earth,  or  permanently  fastened  to  anything  attached 
to  the  earth  ;^ 

(/)  '  moveable  property  '  means  property  of  every 
description  except  immoveable  property  ; 

{g)  ^  British  India '  means  the  territories  for  the 
time  being  vested  in  Her  Majesty  by  the  Statute  21 


*  Govind t>.  Narryen,  1 1  Bomb.,  Ill;  Pasnpati  r.  Pasnpati,  I.  L.  R.  1  Mad., 
52.  "  Execution  initiates  a  new  set  of  proceedings." — Garui>adapa  «• 
Virbhadrapa,  L  L.  B.,  7  Bomb.,  469,  462. 

Bnt  see  Behary  v.  Goberdhone,  I.  L  B.,  9  Calc,  446. 
Cf.  sec.  3,  Act  XIV  of  1882. 

*  See  Act  I  of  1868,  the  General  Clauses  Act,  sec.  2. 

'  The  term  includes  incorporeal  hereditaments.  See  the  remarks  of  th« 
Privy  Council  in  Maharana  Futtehsangji  v.  Deeai  Kullianraiji,21  W.  B.,178} 
181,  on  the  meaning  of  the  term  in  Act  XIV  of  1859.  It  indndM 
"  growing  trees,"  see  Jagrani  v.  Gonesh,  I.  L.  R.,  3  All.,  436.  A  rigbt  to 
officiate  as  priest  at  the  funeral  ceremonies  of  Hindus  in  a  particoUr 
mou£a  is  not  '*  immoveable  property  "  within  the  meaning  of  this  defini- 
tion.   But  see  Boghu  r.  Easi,  13  C.  L.  B.,  263,  and  p.  177  (note),  M/ro. 
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and  22  Vict.,  c,  106,  other  than  the  settlement  of  lecture 

VII. 

Prince  of  Wales'  Island,  Singapore,  and  Malacca  ;  — '- 

(A)  '  High  Court '  means  the  highest  Civil  Court 
of  Appeal  in  the  part  of  British  India  in  which  the 
Act  containing  such  expression  shall  operate. 

XVn.  In  all  such  Acts  made  after  the  3rd  ofiiieword 
January  1868,  the  use  of  the  word  *from'  is  sufficient 
for  the  purpose  of  excluding  the  first  m  a  series  of  days 
or  any  other  period  of  time.  (Sec.  3,  Act  I  of  1868.) 
In  considering  what  is  the  length  of  a  calendar 
month  or  year,  it  is  sufficient  to  go  from  one  day  in  one 
month  or  year,  to  the  corresponding  day  in  the  next, 
and  to  exclude  from  the  computation  the  day  '  from' 
which  the  month  or  the  year  is  calculated,  so  that  two 
days  of  the  same  number  are  not  comprised  in  it.® 

XVIII.  •  The  interpretation  of  the  following  words  The  inter- 
in  the  Indian  Limitation   Act  of  1877,  is  governed  ?uSi*of 
by  sec.  3  of  the  Act : 

Plaintiff,  applicant,  defendant,  easement,  bill  of 
exchange,  bond,  promissory  note,  trustee,  suit, 
registered,  foreign  country,  and  good  faith. 

XIX.  A  general  construction  must  be  put  upon  com tmc- 
the  terms  and  clauses  of  a  general  statute ;  their  appli-  general 
cability  must  be  determined  by  the  nature  of  the  thing  muat  be 

general. 

*  See  KaxweU  on  Statutes,  p.  310  ;  Easlii  Xant  v.  Bohini  Kant,  7  C.  L. 
B.,  342,  343 ;  I.  L.  B.,  6  Galo.,  325  ;  Banning  on  Limitation,  p.  256  ;  and 
Act  I  of  1868,  880.  3.  A  debt  becomes  due  at  the  last  moment  of  the 
period  of  time  which  is  allowed  to  the  debtor  for  payment ;  limitation 
oommenoes  to  rnn  '  from '  the  last  day  of  such  period,  and  the  day  corres- 
ponding  to  that  from  which  the  computation  of  the  limitation  period 
beging,  is  the  last  day  for  bringing  the  suit.  If  the  due  date  is  the  11th 
April,  the  period  of  limitation  commences  to  xun/rom  the  11th  April,  and 
ends  on  the  11th  of  April  of  some  following  year.  The  period  from  the 
I2th  April  to  11th  April  of  the  next  year  {inclitiive  of  both  days)  is  one 
7^.   See  Deb  v.  Ishan,  13  C.  L.  B.»  153. 
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lectubb  sued  for,  and  not  by  the  status,  race,  character  or 

VII.  .  . 

— '-     religion  of  the  parties  to  the  suit. 

In  the  caseof  a  general  law  of  limitation,  the  period 
of  limitation  within  which  a  claim  is  barred  must  be 
fixed  and  uniform,  by  whomsoever  the  claim  is  pre- 
ferred or  resisted.     The  only  exception  to  this  rule, 
if  exception  it  can  be  called,  is  where  the  thing  sued 
for  is  incapable  of  being  held  by  a  person  not  belong- 
ing to  a  particular  race  or  creed.* 
Customs  do      XX.     Customary  law  must  give  way  to  the  ex- 
?idethe  law  prcss  commaud  of.  the  Legislature.     It  cannot  over- 
uon."*^"   ride  the  positive  prescriptions  of  the  Limitation  Act.*^ 
Retrofipec-      Rulcs  XIV  and  XV  relating  to  the  difficult  ques- 
tion oP*"  tion  of  the  retroactivity  of   statutes  require  some 
*■""•        further  notice. 

It  can  not  be  denied  that  the  Legislature  has 
full  authority  to  pass  retrospective  laws  even  to  the 
divestment  of  vested  rights  ;  but  when  it  intends 
to  do  so,  it  does  so  either  by  expression,  or  unmis- 
takable indication  on  the  face  of  the  law  itself.  In 
the  absence  of  any  such  guides  to  the  ascertainment 
of  the  intention,  the  presumption  is,  that  a  statute 
depriving  the  subject  of  a  vested  right  is  not  retros- 
ing  vested  pectivc.  But  such  a  prcsumptiou  does  not  exist 
mere  pro-  whcrc  a  statutc  merely  affects  the  procedure  in  Courts 
of  Justice  (such  as  one  relating  to  the  service  of 
proceedings,  or  what  evidence  must  be  produced  to 
prove  particular  facts)  ;  and  where  its  language  in 
terms  applies  to  all  actions,  whether  before  or  after 


•  Moharana  Futtehsangji  t?.  Deeal  Kullianraiji,  21  W.R.,  179, 181,  P.  C. 
Certain  hereditary  offices  are  incapable  of  being  held  by  persons  other 
than  Hindus. 

*•  Mohanlal  v.  Amratlal,  I*  L.  B.,  8  Bomb.,  174, 177. 
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the  Act,  the  new  procedure  may  be  retrospectively  Lectubb 
applied  ;  but  where  the  change  in  procedure  is  com-     — '- 
plicated  by  the  divestment  of  a  pre-existing  right, 
the  presumption  against   its  retroactivity  revives  in 
its  full  strength/ 

Where  a  statute  does  not  come  into  force  at  once,  Pottpone- 
but  is  postponed  for  sometime,  the  hardship  of  a  ooeration 
retrospective  law  may  be  considered  to  have  been 
contemplated  and  provided  for  by  the  Legislature, 
and  such  a  postponement  may  induce  the  Courts  to 
hold  the  statute  to  be  retrospective.'  But  as  to  trans- 
actions past  and  closed,  as  to  "  anything  done" 
under  the  old  law  conferring  a  right  or  title,  or  as 
to  "  proceedings  commenced'*  under  the  old  law,  the 
deferring  of  the  operation  of  the  new  statute  is  not 
by  itself  a  sufficient  ground  for  giving  it  a  retros- 
pective eflfect.' 

Statutes  of  Limitation  (as  distinguished  jfrom  How  f»r  a 
Prescription)  are  generally  regarded  as  Acts  regulat-  «*tu^n  may' 
ing  procedure  ;*  but  even  such  statutes  ought  not,  eu  ZV^Te- 
in  the  essence  of  a  dear  indication  to  the  contrary,  ^^'p*®"^** 


*  See  the  judgment  of  Westropp,  0.  J.,  in  the  matter  of  Ratansi 
Kalianji,  I.  L.  R.,  2  Bomb.  (F.  B.),  148,  180.  An  inchoate  or  a  merely 
contingent  right  is  not  a  vested  right.  (Ibid,  170.)  An  existing  right 
(to  insist  upon  a  partition  in  preference  to  a  tale  and  distribation  of 
proceeds)  tinder  an  unexecuted  decree^  is  a  vested  right,  which  cannot, 
under  this  rule,  be  affected  by  a  new  statute,  ilbid,  p.  176.)  A  right  to 
execute  a  decree  which  is  in  force  at  the  time  when  a  new  Act  is  passed, 
is  also  a  right  which  should  not  ordinarily  be  affected  by  the  new  Act. 
(Ibid,  172.)    See  also  loharam  o.  Qovindram,  I.  L.  B.,  5  Bomb.,  653. 

«  Maxwell,  p.  197  ;  Towler  v.  Chatterton,  6  Bing.,  268. 

*  Sitaram  Vasudeb  v,  Ehanderao  Balkrisna,  I.  L.  B.,  1  Bomb.,  286, 
294  ;  and  In  re  Ratansi,  I.  L.  R.,  2  Bomb.,  148, 162. 

*  Ruokmobayee  «;.  Lallubhoy  Muttichand,  6  Moo.  I.  A.,  2.  But  see  a 
dictum  of  Holloway,  J.,  in  TamburatU  r.  Veraroya,  I.  L.  R.,  1  Mad.,  228, 
235. 


t  . 
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LEcnmB  to  be  retrospectively  construed,'  so  as  altogether  to 
!  deprive  a  plaintiff  of  a  vested  right  of  action  or  pro- 
ceeding,® or  to  deprive  a  defendant  of  any  right  to  treat 
the  claim  against  him  as  already  barred  J  But  they  may 
be  retrospectively  construed  so  as  only  to  shorten  or 
lengthen  the  period  of  limitation  for  unbarred  causes 
of  action  arising  before  they  come  into  operation.® 

When  the  retrospective  application  of  an  adjective 
law  (including  a  law  of  limitation)  would  destroy  a 
vested  right  (such  as  a  right  to  revive  an  abated 
suit),  or  inflict  such  hardship  or  injustice  as  could 
not  have  been  within  the  contemplation  of  the  Legis- 
lature, then  such  law  is  not,  any  more  than  any 
other  statute,  to  be  construed  retrospectively.  This 
rule  applies  with  greater  force  to  a  law  which  (like 
sec.  108  of  Act  XII  of  1879)  comes  into  force  from 
the  moment  of  its  being  passed.* 


*  jP<rr  Westropp,  G.  J.,  in  2  Bomb.,  148,  171,  quoting  the  Delhi  and 
London  Bank  v.  Orchard,  L.  B.,  4  Ind.  App.,  127  ;  (S.  C.)  L  L.  B., 
3  Calc,  47. 

*  Jackson  v,  Wooley  (8  E.  and  B.,  784),  as  explained  in  Pardo  v. 
Bingham  (L.  B.,  4  Oh.  App.,  735),  both  of  which  oases  are  dted  at  p. 
198, 1.  L.  a,  2  Bomb. 

'  Abdul  K'ftT<i»"'  V.  Manji  Hansraj,  I.  L.  B.,  1  Bomb.,  295 ;  see  also 
7  Mad.,  283,  288,  298 ;  I.  L.  B.,  6  Calc,  897. 
■  I.  L.  B.,  1  Bomb.,  295,  303,  306,  307. 

*  Khnsal  Bhai  v,  Kabhai,  I.  L.  B.,  6  Bomb.,  26.  A  Division  Bench  of 
the  Calcutta  High  Court  goes  further,  and,  on  the  authority  of  Westropp, 
G.  J.,  lays  down,  that  the  rule  as  to  the  retrospeotiye  operation  of  laws 
of  procedure  applies  only  where  they  do  not  in  any  way  prejudice  any 
of  the  parties  to  the  suit— Behari  Lall  v.  Gobordhone,  12  G.  L.  B.,  431, 
434 ;  (S.  G.)  I.  L.  B.,  9  Gale,  446.  But  Westropp,  G.  J.  (in  L  L.  B.,  2  Bomb., 
148),  does  not,  at  least  in  so  many  words,  say  so.  Indeed  there  is  in  one 
sense  an  element  of  retroactivity  in  all  laws,  since  no  law  can  operate 
except  by  changing  or  controlling  what  would  else  have  been  different 
capabilities,  or  a  different  sequence  of  acts  and  events  having  their 
roots  and  motives  in  the  past.  (Per  West,  J.,  at  p.  210, 1,  h.  B.,  2  Bomb.) 
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The  abolition  of  an  exemption,  on  the  ground  of  a  lectube 
particular  disability  to  sue  (such  as  plaintiff's  absence     — '■ 
or  imprisonment)  recognized  by  a  repealed  statute,  or  intro^-'' 
has,  where  the  language  of  the  new  law  is  general,  J^Sw, 
been  construed  retrospectively,  so  as  merely  to  shorten  re^t^os^- 
the  period  of  limitation  for  enforcing  a  right.^^  ^^^ 

But  the  abolition  of  a  mode  of  renewing  the  period 
of  limitation  by  a  positive  act  inter  partes^  such  as  an 
acknowledgment  or  payment  by  any  one  of  several  co- 
contractors  (in  the  absence  of  a  clear  indication  of  the 
intention  of  the  Legislature),  has  not  been  construed 
retrospectively.  For  such  a  construction  deprives 
a  plaintiff  of  his  right  of  action  as  revived  in  its 
entirety  by  an  acknowledgment  or  payment  which 
took  place  before  the  abolition.^  The  introduction  of 
a  mode  of  interrupting  the  statute  by  a  positive  act 
inter  partes  has,  on  the  other  hand,  been  construed 
retrospectively,  so  as  to  enlarge  the  time  of  limitation 
by  a  positive  act  of  acknowledgment  or  payment 
satisfying  the  requirements  of  the  statute,  although 
done  before  the  passing  of  the  statute.* 

Upon  a  construction  t)f  the  particular  words  of 
Reg.  II  of  1805,  sec.  3,  which  for  the  first  time 
excepted  cases  of  possession  obtained  by  violent  or 
fi^udulent  means  ifrom  the  operation  of  the  twelve 
years'  rule  of  limitation,  the  benefit  of  the  exception 
was  given  to  a  plaintiff  whose  suit  had   been   insti- 


»•  Pardo  ».  Bingham,  L.  R.,  4  Oh.,  735  ;  and  Maxwell,  pp.  198-9. 

»  Jackson  v,  Wooley,  cited  at  p.  198, 1.  L.  R ,  2  Bomb.  But  the 
clear  and  precise  language  of  sec.  18,  Act  XIV  of  1869,  rendered  payments 
and  oral  acknowledgments  made  before  1862  ineffectnal  under  Act  XIV 
of  1859. 

«  Vincent  v,  Wellington,  Long  and  T.,  466  ;  Darby  and  Bosanquet, 
p.  160.     See  p.  210,  infra. 
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^TO  ^  tuted  while  the  old  law '  had  been  in  force  for  only 
— •     two  years,  and  was  pending  in  appeal  when  the  new 
law  came  into  operation.* 
Tiieretros-     The  terms  of  sec.  18,  Act  XIV  of  1859,  as  modi- 

oFActxiv  ^^  ^y  -^^*  -^^  ^^  1861,  expressly  rendered  the  provi- 
011869;  sions  of  Act  XIV  applicable  to  all  suits  instituted 
after  the  1st  of  January  1862,  and  inapplicable  to  suits 
instituted  before  that  date.  Accordingly  a  disability 
to  sue  on  the  part  of  the  plaintiff,  or  verbal  acknow- 
ledgment of  liability,  or  a  part  payment  or  a  payment 
of  interest  by  the  defendant,  which  would  have  given 
the  plaintiff  a  longer  period  or  a  fresh  start  under  the 
old  law,  was  of  no  avail  if  the  suit  was  instituted 
after  the  1st  of  January  1862,  when  Act  XIV  of  1859 
came  into  operation.  In  such  cases  Act  XIV  of  1859 
had  retrospective  effect  on  events  and  transactions 
which  had  taken  place  before  the  Act  had  come  into 
operation.*  The  hardship  of  an  expost  facto  law  in 
those  cases  was  sufficiently  provided  for  by  the  post- 
ponement   of  the  operation   of  the   Act.     But  on 


*  Beg.  Ill  of  1793,  sec.  14  ;  and  Rey.  II  of  1803,  sec.  18. 

*  Lull  Dokul  Sing  v,  Lall  Rooder  Poetule,  &c.,  6  W.  R.,  P.  C,  95.  In  this 
case  the  general  question  whether,  where  an  Act  of  Limitation  has  been 
repealed,  ^hat  repeal  taking  place  at  a  period  in  a  sait  between  its  oom- 
menoement  and  its  final  determination,  is  or  is  not  to  affect  the  decision 
on  appeal,  the  original  decree  in  the  suit  having  been  passed  before  the 
repeal,  was  raised,  but  not  entered  into  by  their  Lordships.  If  the 
question  is  now  raised,  it  yriXXprimdi,  facie  be  answered  in  the  negative. 
See  6  Ad.  and  E.,  951,  referred  to  in  Brown  on  Limitation,  p.  684. 

*  Ab  to  disability  t  see  Annandi  Kowar  v.  Thakoor  Panday,  4  W.  E., 
Mis.,  21 ;  and  Badhamonee  Dasi  v.  Goluokohunder  Chakerbutty,  1  W.  E., 
52 :  as  to  cral  aeknowledgiMnt^  see  Doyle  r.  Edoo  Gazee. — Suth.,  S.  0.  G. 
Bef .,  p.  145  ;  and  Ghamar  Ullah  Sirdar  v,  Lokenath  Haider,  iH^,  p.  40 : 
as  to  payments f  see  Ramnaraln  v.  Bhugwan,  ibid,  92  :  as  to  the  effect  of 
applications  for  execution,  made  after  1 859,  but  before  1862,  not  being  bond 
fide  applications  as  required  by  Act  XIV,  see  Bajah  Satyasaran  v.  Bhy* 
rnboh.,  11  W.  B.,  80. 
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general  priilciples,'  Act  XIV  of  1859  could  not  affect  lbctubb 
any  title  acquired,  or  revive  any  right  to  sue  barred,     — 
under  the  old  Regulations,  at  or  before  the  date  when 
the  Act  came  into  operation. 

The  language  of  sec.  1,  cl.  (a),  Act  IX  of  1871,  ^^^^^^^ 
distinctly  makes  the  Act  inapplicable  to  suits  actu- 
ally' instituted  before  the  1st  of  April  1873,  and 
there  is  sufficient  indication  in  the  Act  itself  that  the 
Legislature  intended  that  from  the  day  to  which  its 
operation  was  deferred j  it  should  regulate  the  bringing 
of  suits  on  causes  of  action  which  had  accrued, 
or  transactions  which  had  taken  place,  before  that 
date.® 

An  application  for  the  execution  of  a  decree  being 
(ordinarily  speaking)  an  application  in  the  suit  in 
which  the  decree  was  obtained,  and  the  reasons 
for  not  appljdng  the  new  rules  of  limitation  to  suits 
commenced  before  the  1st  day  of  April  1873,  being  of 
equal  force  with  regard  to  applications  for  the  execu- 
tion of  decrees  obtained  in  such  suits,  it  has  been 
held  that,  under  sec.  1,  cl.  (a)  of  Act  IX  of  1871, 
applications  for  execution  of  a  decree  in  a  suit  insti- 
tuted before  that  day  are  governed  by  the  old  law.* 
The  operation  of  Act  XV  of  1877  was  postponed  to 

*  Sitaram  v,  Ehanderao,  I.  L.  R.,  I  Bomb.,  286 ;  see  olao  L  L.  B., 
2  Bomb.,  p.  171,  and  seo.  2,  Act  XV  of  1877. 

'  Joyram  Loot  v,  Pani  Ram  Dhoba,  8  C.  L.  R.,  54. 

*  Abdul  Kardim  v,  Manji  Hansraj,  I.  L.  R.,  1  Bomb.,  295;  Ram  Chonder 
V.  Soma,  I.  L.  R.,  1  Bomb.,  305.  See  also  Madhavan  v,  Aohadda,  I.  L.  R., 
1  Had.,  301.  For  a  similar  constmotion  of  3  and  4  Will.  IV,  c.  27,  see 
Angell «?.  Angell,  9  Q.  B.,  328;  and  Wilberforce  on  Statutes,  p.  162. 
In  the  New  York  Statute  of  Limitation,  causes  of  action  which  accrued 
before  the  Statute  came  into  operation  are  expreuly  exempted  (sec.  45). 

*  Mungul  Persad  v.  Grijakant,  L.  R.,  8  L  A.,  123  ;  (S.  C.)  11  0.  L.  ^^ 
113,  P.  C, 

O 
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Lecture  the  1st  day  of  October  1877,  but  there  is  no  express 
— '-  provision  in  that  Act  similar  to  cL  (a),  sec.  1  of 
Act  IX.  And  the  word '  suit '  is  expressly  defined  as 
not  including  an  '  application.'  It  cannot,  therefore, 
be  said  that  (under  Act  XV)  a  thing  which  applies 
to  the  suit,  also  applies  to  an  application  in  that  suit; 
and  as  execution  initiates  a  new  set  of  proceedings, 
an  application  for  the  execution  of  a  decree  obtained 
in  .a  suit  instituted  before  the  1st  of  October  1877, 
if  made  after  the  1st  of  October,  is  not  ^proceeding 
commenced  before  that  date.  Such  an  application 
would,  therefore,  be  governed  by  Act  XV  of  1877,  and 
not  by  the  Act  of  1871.'^ 

In   suits  instituted  on   or  after  the  1st  of  April 
1873,  the  new  provisions  of  Act  IX  relating  to  pay- 
ments by  the   debtor  or  his    agent,  or  acknowledge 
ments    of  liability    signed    by    the    debtor's    agent^ 
operate  retrospectively  upon  payments  and  acknow- 
ledgments made  before  the  Act  came  into  operation, 
although  such  payments  and  acknowledgments   were 
of  no  avail  at  the  date  when   they  were   made.^     In 
Mohesh     one  case  the  Calcutta  High  Court  held  that  in  suits 
ftumpit     brought  on  or  after  the  1st  of  April  1873,  such  new 
ducusaed.  modcs  of  interrupting    the    statute    serve  even  to 
revive  debts  which,   according  to  the  provisions  of 
the  old  law,  had  been    already    barred    before    that 


^  Garnpadapa  v.  Virbhadrapa,  I.  L.  B.,  7  Bomb.,  459.  Bat  see  Behary 
V,  Goberdhone,  I.  L.  B.,  9  Calc,  446.  This  qnestioii  baa  been  lately 
referred  to  a  Full  Bench  of  the  Calcutta  High  Court. 

*  Teagaraya  Mudall  v.  Mareaffa  Pellai,  I.  L.  B.,  1  Mad.,  264.  See  alao 
the  judgment  of  HoUoway,  J.,  in  Valia  Tambnratti^s  case,  I.  L.  B.,  1  Had., 
228,  and  of  Justice  Maclean  in  Moheshlairs  case,  7  0.  L.  B.,  121.  This 
is  in  accordance  with  the  decision  in  Vincent  v,  Wellington  cited  aboTe, 
tee  p.  207,  mpra. 
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date.*    In  that  case  the  suit  was  instituted  when  lectubb 

VII. 

Act  IX  of  1871  was  in  force,  and  the  question  was  — ^ 
whether  the  right  to  bring  the  suit  (i.e.j  the  remedy) 
having  been  actually  barred  under  the  former 
Act  of  1859,  it  could  be  revived  by  the  acknow- 
ledgment of  an  agent  of  the  defendant  made  before 
Act  IX  was  passed.  Such  acknowledgment  was 
insufficient  under  the  Act  of  1859,  but  sufficient 
under  the  Act  of  1871,  to  keep  alive  the  debt. 
This  question  was  answered  by  the  Judges  in 
the  affirmative.  The  dicta  of  Justice  Hollo  way'  (not 
concurred  in  by  Morgan,  C.J.)  support  this  view  of 
the  case,  but  none  of  the  other  cases  referred  to  by 
the  Calcutta  Court  goes  to  the  length  of  holding 
that  a  right  to  sue  already  barred  could  be  revived 
by  Act  IX  of  1871.  In  Teagaraya  Mudali  v. 
Mariapha  Pellai  (I.  L.  R.,  1  Mad.,  264),  although 
limitation  had  commenced  to  run  under  Act  XIV  of 
1859,  the  remedy  was  not  barred  at  the  date  on 
which  Act  IX  of  1871  came  into  operation,  and 
sec.  21  of  the  latter  Act  was  allowed  to  have  re- 
trospective effect  on  transactions  which  had  taken 
place  before  that  date.  In  Madhavan  v.  Achuda 
(I.  L.  R.,  1  Mad.,  301)  also,  the  right  to  sue  was 
not  barred  when  Act  IX  of  1871  came  into  force.  On 
the  other  hand.  Chief  Justice  Westropp  in  Ahdool 
Karirris  case  (I.  L.  R.,  1  Bomb.,  305),  Chief  Justice 
Morgan  in  Valia  Tamburatti^s  case  (I.  L.  R.,  1  Mad., 
229),  and  Justice  Pontifex  in  Nakur  Chunder  Bose^s 


*  Hoheahlall  v,  Sompnt  Koeri,  7  C.  L.  B.,  121 ;  (S.C.)  I.  L.  R.,  6  Gale, 
$40 ;  see  also  the  jadgment  of  Holloway,  J.,  in  I.  L.  B.,  1  MadL,  228. 

•  In  Valli  Temburatti  v.  Vira  Bayan,  I.  L.  B.,  1  Mad.,  229. 
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Lecture  case  (I.  L.  R.,  1  Calc,  328)  and  in  Nursing  DoyaCs 
—  case  (6  C.  K  R.,  489;  ( S.  C.)  I.  L.  R.,  5  Calc,  897)  held, 
that  a  remedy  by  suit  barred  by  the  existing  law 
could  not,  in  the  absence  of  a  clear  indication  of  the 
intention  of  the  Legislature,  be  reviyed  by  a  new 
law  enlarging  the  period  of  limitation,  or  introducing 
new  modes  of  interrupting  the  statute. 

The  'authentic'  interpretation  of  Act  IX  of 
1871  is,  that  "  nothing  in  that  Act  contained  shall  be 
deemed  to  affect  any  title  acquired,  or  to  revive  any 
right  to  sue  barred  under  any  enactment  thereby 
repealed. ''*  If  this  declaration  by  the  Legislature, 
and  the  rulings  quoted  above,  had  been  brought 
to  the  notice  of  the  Court  in  Mohesh  LaWs  case,  it 
may  be  presumed  that  the  Court  would  not  have 
come  to  the  conclusion  that  a  right  to  sue  barred 
under  Act  XIV  of  1859  was  capable  of  being  re- 
vived by  the  provisions  of  the  Act  of  1871,  simply 
because  the  debt  itself  had  not  been  extinguished  by 
the  repealed  Act  of  1859. 
€meraiuM  \t  has  bccn  already  observed  that  a  general  later 
non  deio-  Act  docs  uot  Tcpcal,  coutrol,  or  alter  an  earlier  special 
or  local  one,  by  mere  implication.  Such  an  Act  is 
presumed  to  have  only  general  cases  in  view,  and 
not  particular  cases  which  have  been  already  pro* 
vided  for.*     The    maxim  generalia  specialibtis    non 

*  Vide  seo.  2,  Act  XV  of  1877.  The  same  principle  is  recognized  by 
the  Legitlature  in  sec  72,  Act  XVII  of  1879  (Deocan  AgriculturistB* 
Relief  Act).  See  Dharma  r.  Goyindr  I.  L.  E.,  8  Bomb.,  99,  in  which 
West,  J.,  refers  to  Mohesh  LalFs  case. 

*  Maxwell,  p.  167.  '*  The  reason  is»  that  the  Legislatore  having  had  its 
attention  directed  to  a  special  subject,  and  observed  all  the  circumstances 
of  the  case  and  provided  for  them,  does  not  intend  by  a  general  enact- 
ment afterwards  to  derogate  from  its  own  act,  where  it  makes  no  special 
mention  of  its  intention  to  do  so/' — Unnoda  v.  Kristo,  19  W.  B^  5,  P^U 


CONSTRUCTION  OF  STATUTES   OF  LIBnTATION.  213 

derogant  applies.*  It  was  accordingly  held,  that  the  Lbcturb 
general  Law  of  Limitation  (Act  XIV  of  1859),  in  the  — '- 
absence  of  any  express  words  or  necessary  impUcation^ 
did  not  repeal  or  aflfect  the  limitation  clauses  of  the 
Bengal  Rent  Law  (Act  X  of  1859),^  or  of  the  Act 
for  the  adjudication  of  claims  to  property  seized  as 
forfeited  (Act  IX  of  1859).®  But  a  limitation  clause 
m  B,  general .  coAt  of  procedure  has  been  held  to  be 
modified  by  a  subsequent  general  law  of  limitation. 
Thus  the  exception  as  to  disabilities  in  the  general 
Law  of  Limitation  (Act  XIV  of  1859)  was  con- 
sidered to  have  been  incorporated  with  the  limitation 
clause  in  see.  246  of  the  general  Act  VIII  of  1859.' 

The  sixth  section  of  Act  IX  of  1871  is  partly  founded  sec  ^  Act 
on  the  general  maxim  quoted  above.  It  expressly 
saves  special  and  local  laws  "  now  or  hereafter  to  be 
in  force,"  so  that  whether  the  general  Act  is  later  or 
not^  its  provisions  cannot  be  imported  into  any  local 
or  special  law.  And  after  the  passing  of  that  Act 
it  was  held^^  that  the  provisions  as  to  disability 
contained  in  that  or  any  other  Act  could  not  apply  to 
a  suit  under  the  special  Act  XXV  of  1857,  sec.  9. 
Similarly,  the  provision  in  sec.  5  of  Act  IX  as  regards 

•  The  Collector  v.  Panriar,  I.  L.  R.,  1  Mad.,  89,  110. 

'  Uanoda  Prasad  Mookerjee  v.  Krisbo  Eamar  Moitro,  19  W.  B.,  5,  P.  0. 
See  aUo  Paulson  v.  Modhosudan,  2  W.  R.  (Aot  X),  p.  21,  F.  B. 

Sec.  3  of  Act  XIV  of  1859  partially  corresponds  to  sec.  6  of  Act  IX. 

«  Mohomed  Bahaioor  Kban  v.  The  Collector  of  Bareillj,  21  W.  B., 
318,  P.  0. ;  (S.  C.)  L.  B.,  1  Ind.  Cas.,  167. 

On  similar  grounds  the  exceptions  recognized  by  sec.  14,  Beg.  Ill  of 
1793,  were  not  extended  to  the  special  limitation  provided  for  by  Act  XT! I 
•f  1818.  See  Cal.  Sid.  Dew.,  1857,  pp.  688,  1197,  and  Huro  Chunder 
Chowdhry  v,  Eishen  Kumar  Chowdhry,  5  W.  B.,  27. 

*  MuBst.  Phoolbas  Koer  v.  Lalla  Jogeshur  Boy,  25  W.  B.,  285,  P.  0. ; 
I.  L.  B.,  1  Calc,  226. 

'^  Thakur  Kapitnath  r.  The  Gh)Temment,  13  B.  L.  B.,  446  ;  22  W.  B.,  17. 
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I^cTUBB  the  period  of  limitation  expiring  on  a  day  when  the 
—     Court  is  closed,  has  been  considered  to  be  inapplicable 
to  suits  for  arrears  of  rent  under  Act  VIII  of  1869, 
B.  C/ 

Sec.  6,  Act  It  has  been  held  by  the  Calcutta  High  Court 
'  that  the  language  of  sec.  6,  Act  XV  of  1877,  has 
introduced  a  change  in  the  law  as  stated  in  the  cases 
mentioned  above.  Under  Act  IX  of  1871,  the  rule 
was  that  special  and  local  laws  of  limitation  were 
not  to  be  affected  by  the  general  law  ;  but  under 
Act  XV  of  1877  the  rule  is  that  the  periods  of  limit- 
ation prescribed  by  special  or  local  laws  shall  not  be 
altered  or  affected  by  the  general  law.  This  raises  an 
inference  that  the  Legislature  intended  that  the 
genei*cd  provisions  and  exceptions  contained  in  Act 
XV  of  1877  should  be  applicable  to  suits,  appeals, 
or  applications  governed  by  special  or  local  laws  of 
limitation.  Accordingly,  the  general  provision  of 
sec.  5,  Act  XV  of  1877  (as  regards  the  period  of 
limitation  expiring  on  a  day  when  the  Court  is 
closed),  has  been  applied  to  suits  under  Act  VIII  of 
1869,  B.  C.,*  and  to  suits  under  sec.  77  of  the 
Kegistration  Act,  III  of  1877.'  Similarly,  the  general 


*  Paran  Chander  v.  Matty  L&ll,  I.  L.  B.,  4  Calo.,  60 ;  2  G.  L.  R.,  543.  It 
may  be  obeerred  that  Aot  VIII  of  1869  •  was  passed  by  the  local  Bengal 
Leg^lature,  and  not  by  the  general  Indian  Legislatnre,  and  it  is  bat 
reasonable  to  expect  that  any  modification  of  such  an  enactment  by  a 
general  Limitation  Aot  shoald  be  apparent  on  the  face  of  the  general 
law.  Act  X  of  1859,  it  will  be  remembered,  was  passed  by  the  same  Legis* 
latare  which  passed  Act  XIV  of  1859.  The  principle  of  the  role  of 
interpretation  adverted  to  above,  therefore,  applies  with  greater  f oroe  to 
Act  VIII  of  1869,  B.  0.,  than  to  Act  X  of  1859. 

*  Golap  Chand  v.  Eristo  Chander,  L  L.  B.,  6  Calc,  814 ;  Ehoeelal  o. 
Oonesh  Datt,  I.  L.  B.,  7  Calc,  690. 

*  Nijabatollah  v.  Wazir  All,  10  C.  L.  B.,  833. 
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provisions  of  sec.  12,  Act  XV  (as  to  exclusion  of  lectubb 
time  occupied  in  obtaining  copies  of  decrees,  &c.),  — 
and  of  sec.  19,  Act  XV  (as  to  acknowledgments  of 
liability),  have  been  considered  applicable  to  applica- 
tions and  suits  under  Act  VIII  of  1869,  B.  C* 
And  the  provisions  of  sec.  14,  Act  XV,  have  recently 
been  applied  to  suits  under  the  Registration  Act.* 
But  as  these  general  provisions  and  exceptions 
modify^  the  periods  of  limitations  prescribed  by  local 
and  special  Acts,  they  may  be  said  to  ^  affect,*  if 
not  to  'alter,'  those  periods.  And  although  the 
corresponding  section  of  Act  XIV  of  1859  (sec.  3) 
referred  to  the  periods  of  limitation  only,  the  general 
provisions  of  that  Act  were  held  by  the  Privy  Coun- 
cil to  be  inapplicable  to  suits  for  which  a  (shorter) 
period  of  limitation  had  been  prescribed  by  a  special 
Act.^  Besides,  under  the  well-established  rule  of 
construction  to  which  we  have  referred,  a  mere  infer- 
enc€y  unless  it  is  a  necessary  one,  is  not  sufficient 
to  rebut  the  presumption  that  the  Legislature  does 
not  intend  by  a  general  enactment  to  interfere  with  a 
special  one.®  On  the  other  hand,  it  should  be  re- 
membered that  Act  XV  expressly  provides  (see 
sec.  1 )  that  sees.  2 — 25  shall  not  apply  to  suits  under 


*  Beharilall  v,  Mungfolanath,  I.  L.  R.,  6  Oalo.,  110.  In  the  report  of  this 
case  a  similar  ruling  of  Sir  Richard  Garth  is  referred  to.  See  Parbatti- 
nath  p.  Tejmoj,  I.  L.  R.,  5  Calc,  303. 

*  Second  Appeal  No.  1 204  of  1 882,  decided  by  Garth,  0.  J.,  and  O'Kinealy, 
J.,  on  20thDecember  1883,  Khetter  v.  Dinabashy,  I.  L.  R.,  10  Calc,  265. 

*  Mosst.  Phoolbas  v.  Lall  Jogrgeshor,  25  W.  R.,  285,  288, 1'.  0. 

*  Unnoda  Persaad  v.  Knsto  Coomar,  19  W.  R.,  6,  P.  C. ;  Mahomed  Baha- 
door  V,  The  Collector,  21  W.  R.,  381,  P.  C.  See  also  Hariram  v.  Vishna, 
10  Bomb.,  204. 

*  19  W.  R.,  6,  6,  7,  P.  0. 
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i^cTUKE  two  particular  special  laws,  viz.^  Act  IV  of  1869 

— 1     and  Mad.    Reg.  VI  of  1831.     From  this  it  would 

seem  that  the  Legislature  intended  that  to   suits 

under  other  special  laws,  those  sections  may,  as  far 

as  possible,  apply  .^ 


'  Against  this  infer^noe  (taken  by  itself)  it  may  be  remarked  that 
Qeo.  1  of  Act  IX  also  made  a  similar  express  provision,  and  notwith- 
standing snoh  provision,  it  was  held  that  the  general  provisions  of  Aot  IX 
did  not  affect  suits  under  any  local  or  special  law. 

But  as  regards  Act  XV,  see  further  the  recent  case  of  Rama  Baw  v^ 
Venkatisa  (I.  L.  B.,  6  Mad.,  171,  F.  B.)  In  this  case,  the  Judges  of  the 
Madras  High  Court  were  of  opiDion  that  sec.  19,  Aot  XY  of  1877,  waff 
applicable  to  summary  applications  under  special  and  local  laws,  such  as* 
the  Acts  regulating  the  rights  of  landlord  and  tenant  in  the  North- 
western Provinces  and  in  Bengal. 

Query — If  the  general  provisions  of  Act  XV  are  applicable  to  suits  and 
applications  under  all  special  and  local  laws,  why  has  the  Legislature 
expressly  extended  those  provisions  to  suits  under  Act  XVIII  of  1881  7 
(See  sea  23,  Act  XVIII  of  1881,  the  Central  Provinces  Land-Beyenue  Act) 


LECTURE   VIII. 


THE  STARTING  POINT  OP  LIMITATION,— THE  PERIODS  OP 
LIMITATION,— THE  OPERATION  OP  ACT  XV,— GENERAL  RULES 
AND  EXCEPTIONS  AS  TO  THE  APPLICATION  OF  THE  PERIODS 
OP  LIMITATION. 


♦^ 


Accnial  of  right  to  sne  (art  120)  — >  In  actions  on  contracts  (art.  115)  — Where 
there  are  successive  breaches  ~-^  Where  there  is  a  continuing  breach  (sec 
23)  —  Where  no  time  is  specified  —  Where  money  is  payable  on  demand  — 
In  actions  for  torts  (arL  36  and  sec  24)  —  Where  there  has  been  a  continu- 
ing wrong  (sec  23)  —  Where  there  has  been  an  illegal  proceeding  —  In 
actions  on  qu€ui  contracts  —  Instances  of  defendants'  refusal  being  the  cause 
of  action  —  Cases  where  the  plaintiff's  knowledge  is  an  element  of  the  cause 
of  action  —  Knowledge  and  means  of  knowledge  — *  Date  of  accrual  of  right 
to  sue  not  always  identical  with  terminua  a  quo  —  Terminut  ad  quern  — 
Periods  of  limitation  —  llie  28  sections  of  Act  XV  —  Operation  of  the  Act 
as  to  time,  sec.  2  —  Operation,  as  to  place,  sees.  1,  6,  &  11  —  Operation, 
as  to  persons  —  Operation,  as  to  subjects  —  Preamble,  sees.  1,  6,  and  10  — 
Rules  and  exceptions  —  First  Rule,  explanation  and  proviso,  sees.  4  and  22  — 
Second  Rule,  complement  and  proviso  —  Sec  25,  Act  I  of  1868,  and  art.  85, 
ached,  ii  —  Third  Kule,  sec  12  —  Fourth  Rule,  sec  9  —  Sec  9  explained  and 
illustrated  —  Proviso  to  the  4th  rule  explained  —  Prevention,  suspension,  and 
interruption  of  the  operation  of  limitation,  explained  and  illustrated  —  Fifth 
Rule,  sec.  28  and  arts.  19,28,42,  115  and  116  — Sixth  Rule,  sec  24  and 
art.  25  —  flxoeptions  to  the  application  of  the  periods  of  limitation. 

The  tHrd  column  of  Sched.  II,  Act  XV  of 
1877,  specijies  the  particular  events  from  which  limit- 
ation runs  in  particular  cases.  The  general  article 
(No*  144),  relating  to  suits  for  the  possession  of 
immoveable  property,  or  any  interest  therein  not  other- 
wise specially  provided  for,  makes  limitation  start 
from  the  time  when  the  possession  of  the  defendant 
becomes  adverse  to  the  plaintiff.  The  question  of 
adverse  possession  has  already  been  considered.     But 
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^Yii^^  there  is  a  still  more  general  article  (No.  120),  relating 
—  to  "  suits  for  which  no  period  of  limitation  is  pro- 
vided   elsewhere    in    this   schedule"   (Sched.    II), 

rirht"^^ui  ^^^^  makes  the  time  when  the  right  to  sue  accrues, 

(art.  120).  the  starting  point  of  the  period  of  limitation.  The 
question  "  when  does  the  right  to  sue  or  the  cause 
of  action  accrue  "  requires  some  notice  here.  It  may 
be  laid  down  that,  in  general,  "  the  cause  of  action 
arises  when  and  as  soon  as  the  party  has  a  right  to 
apply  to  the  proper  tribunals  for  relief.  "^^  And  the 
infringement  of  the  plaintiffs  (substantive)  right 
gives  him  a  right  to  apply  for  relief.^ 

In  actions      In  actious  on  contracts,  the  right  to  sue  accrues  at 

on  con  ^  '  ^ 

tracts.       the  time  of  the  breach  of  contract,   and  not  at  the 

(art.  115).      ,  ' 

time  when  knowledge  of  the  breach  first  comes  to  the 
plaintifi^,  except  where  the  right  to  sue  is  fraudulently 
concealed  by  the  defendant.*  The  time  at  which  the 
damage  arismg  fi-om  the  breach  occurs,  does  not  also 
Where      affcct  the  starting  point  of  limitation.'    Where  there 

there  are  •       i  i  t*       •  •        i 

successive  STC  successtve  brcaches,  as,  for  mstance,  m  the  case  of 

breaches 

nonpayment  of  a  bond  payable  by  instalments,  a 
fi*esh  right  to  sue  accrues  upon  every  fi*eah  breach,  so 
that  time  may  be  a  bar  to  the  suit  for  the  earlier 
breaches  without  afiecting  the  suit  for  the  subsequent 

^  Angell,  para.  42. 

'  Jardine,  Skinner  &  Co.  v.  Ranee  Shamaaoonderi,  13  W.  B.,  196. 

It  maj  be  here  observed,  that  a  statement  in  the  plaint  as  to  the  time 
when  the  canse  cf  action  arose  does  not  absolutely  bind  the  plaintiff. 
— Fuckernddeen  v.  Mohima,  I.  L.  B.,  4  Calc.,  629,  631.  See  also  Phillipe  v. 
Nundo,  8  W.  B.,  386. 

*  Bajah  Indro  Bhusan  v,  T.  J.  Kenny,  3  W.  B.,  S.  0.  Ct.  Bel,  9  ;  and 
sea  18,  Act  XV  of  1877  ;  Boscoe's  Digest,  613 ;  art.  116,  ached.  iL  A 
similar  rule  applies  to  actions  of  tort  (see  p.  221),  aa  weU  aa  to  other 
cases  (see  Azrool  v.  Lalla,  8  W.  B.,  23). 

*  Darfaj  and  Boaanquet,  p.  24. 
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ones.*    Where  the  breach  is  a  continuing  one,  as  in  Lectueb 
the  case  of  a  tenant  neglecting,   in  violation  of  his     — * 
covenant,  to  keep  the  demised  premises  in  repair,  a  ^^^^e^s  a 
fresh  right  to  sue  arises  at  every  moment  of  the  time  br^ch**"*^ 
during  which  the  breach  continues/     The  cause   of  ^^^  ^^' 
action  in  this  case  is  said  to  be  renewed  de  die  in 
diem, — ^that  is,  renewed  from  day  to  day  ;  and  the  suit 
is  absolutely  barred,  only  by  the  lapse  of  the  prescrib- 
ed period  from  the  time  when  the  breach  ceases  to 
exist.*     Mr  Shephard,  in  his  work  on  the  Limitation 
Acts,  points  out  that  this  rule  applies  only  to  "  con- 
tracts obliging  one  of  the   parties  to  adopt  some 
given  course  of  action  during  the  continuance  of  the 
contractual  relation."     "  Every  breach  persisted  in  '^ 
by  the  obligor  is  not  a  continuing  breach.     The  rela- 
tion between  the  contractor  and  contractee  must  con- 
tinue to  exist  for  some  time,  as  in  the  case  of  partners, 
landlords  and  tenants,  principals  and  agents,  bailors 
and  bailees  ;  and  "  the  matter  to  which  the  defaulting 
party  is  obliged  should  not  consist  of  doing  specific 
acts  at  stated  times y^^  such  as  paying  rent  every  quar- 
ter, or  rendering  accounts  every  six  months.^ 

Where  the  time  for  the  performance  of  the  contract  where  no 
is  not  determined  by  the  contract  itself,  where  it  is  e^^ifiU. 
not  a  case  of  a  promise  to  do  anything  at  a  specified 
time,  or  upon  the  happening  of  a  specified  contingency, 
where  performance  is  due  as  soon  as  the  creditor  or 
obligee  may  desire  it,  the  rule  of  English  law  (which, 
notwithstanding   Austin's   protest,  has  been  adopted 


*  Art.  115  ;  art.  74 ;  Darby  and  Bosanqnet,  p.  100. 

«  Seo.  23,  Aot  XV  of  1877  ;  Darby  and  Boeanqnet,  p.  100. 

*  See  art.  116,  ached,  ii. 

'  See  Shephard  on  Limitation,  pp.  48,  49,  let  Edition. 
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lecturb  by  the  Indian  Legislature)  gives  the  creditor  or  obligee 
— ^'    an  immediate  right  to  sue,  as  in   the  case  of  goods 
sold  without  any  specific  credit,  of  money  lent  gene- 
money  is    rally,  or  of  money  lent  under  an  agreement  that  it 
deinaud.     should  bc  payable  on  demand? 

The  following  passage  from  the  Abstract  of  the 
Proceedings  of  the  Legislative  Council  on  the  19th 
July  1877,  refers  to  this  question  :  "  In  the  case  of 
suits  for  money  lent  under  an  agreement  that  it  should 
be  payable  on  demand,  we  had  made  the  time  run  from 
the  date  of  the  transaction,  instead  of  from  the  demand, 
the  date  prescribed  by  the  present  law,*  the  framer  of 
which  in  this  respect  had  followed  a  judgment  of  the 
Bengal  High  Court  (6  B.  L.  R.,  10),  which  judg- 
ment rested  on  what  the  authority*®  of  Mr.  Justice 
Holloway  {quisjure  peritior?)  emboldened  Mr.  Stokes 
to  call  a  mistake  of  Austin's.  It  seemed  unreason- 
able that  a  creditor  should  be  able  to  give  himself  an 
unlimited  time  to  sue  by  merely  abstaining  from 
making  a  demand.  Moreover,  as  Mr.  Justice  Innes, 
one  of  the  Judges  of  the  Madras  High  Court,  observed, 
in  a  Minute  to  which  the  Committee  were  much 
indebted — '  It  is  a  well-known  principle  of  English  as 
well  as  Continental  law,  that  the  words  payable  on 

"  Austin,  Lecture  25  ;  art.  52,  sohed.  ii,  Act  XV,  art.  57  and  art.  59. 
According  to  Austin,  in  these  oases  as  well  as  in  oases  of  deposits,  a 
prenous  actual  demand  is  necessary,  for  without  it  the  debtor  cannot 
hnaw  that  he  is  breaking  his  obligation.  But  in  Evanses  Digest  of  the 
Statutes,  it  is  pointed  out  that,  in  these  cases  (as  dUtingui$hed  from  cases 
of  depoHts  returnable  on  demand),  there  is  an  immediate  duty,  and  that  • 
it  is  a  perfectly  legitimate  conclusion  that  no  demand  can  be  neces- 
sary in  addition  to  the  duty  itself.  The  Indian  Legislature  also  distin- 
gruishes  money  deposits  from  loans,  see  arts.  59  and  60  of  Act  XV, 
and  art  146. 

•  Act  IX  of  187L  M  See  7  Mad.,  293,  296, 300. 
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demand  are  not  a  condition.  The  creditor,  by  the  lectttbb 
clause,  does  not  seek  to  impose  a  conditional  obliga-  — ' 
tion ;  he  merely  gives  notice  to  the  debtor  that  he  is 
to  be  ready  to  pay  the  debt  at  any  time  when  called 
upon.  If  the  obligation  depended  upon  a  personal 
act  of  the  creditor  (as  Savigny  observes),  it  would  be 
extinguished  by  his  death  before  demand,  which  is 
not  the  case.  Consistently  with  this  view,  it  has 
always  been  held  in  England  that  a  debt  payable  on 
demand  wos  a  debt  from  the  date  of  the  instrument, 
on  which  therefore  the  cause  of  action  arose  {Norton  v. 
EUam^  and  other  cases),  and  that  time  runs  from 
that  date,  and  not  from  date  of  demand.'  The  Com- 
mittee agreed  with  Mr.  Innes  in  thinking  it  desirable 
that  the  law  in  India  and  that  in  England  should  be 
in  accord  on  this  point,  as  they  were  prior^  to  the 
enactment  of  Act  IX  of  1871." 

In  actions  for  torts  not  specially   provided  forin actions 
in  the  schedule,  time  begins  to  run  from  the  occur-  (art  se  k 
rence  of  the  act  or  omission  complained  of,  and  not  *^ 
from  its  discovery  by  the  plaintiff,  nor  (generally) 
from    the    time    when    the    consequential    damage 
ensues.'    But  where  the  consequential  damage  is  the 
ground  of   action,    where  the    tortious   act    itself, 
without  specific  damage,  does  not  give  rise  to  a  cause 

*  Bat  even  prior  to  that  date,  the  Beogal  High  Court  did  follow  Austin 
in  cases  not  governed  by  English  law.  (Poorna  Chnnder  r.  Oopalohunder, 
17  W.  R.,  87.)  The  other  High  Courts  followed  the  English  law,  see 
Vinayak  v.  Babaji,  I.  L.  B.,  4  Bomb.,  230.  Even  in  England,  a  bill  or  note 
payable  after  demand  is  not  payable  till  demand  is  made.  Banning,  p.  27. 
Compare  arte.  72  and  73  of  Act  XV.  As  to  promises  made  in  oonsidera* 
tion  of  some  collateral  thing  being  done  on  demandy  see  Bamchnnder  t, 
Juggntmonmohiny,  I.  L.  R.,  4  Calo.,  283,  294. 

'  In  these  cases  nominal  damages  are  at  onoe  recoverable.  See  Ban* 
ning,  p.  270  ;  Collett  on  Torts,  para.  418  ;  and  art.  36^  sohed.  ii,  Act  XV. 
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L^TTRE  of  action,  limitation  runs  from  the  damage  accruing, 
—    and  not  from  the  act  complained  of.'    In  the  case 
t^re'hHs    of  a  continuing  wrong,  limitation  begins  to  run  at 
thTuinV^""  every  moment  of  the  time  during  which  the  wrong 
^ong  (sec.  continues.*     Where  the  defendant  obstructs  a  way,  a 
watercourse  or  a  drain,  the  cause  of  action  is  renewed 
de  die  in  diem^  so  long  as  the  obstructions  are  allow- 
ed to  continue.'    But  in  thef  case  of  a  wrongful  seizure 
of  property  under  a  process  of  Court,  the  continued 
detention  of  the  property  cannot  be  treated  as  fresh 
causes  of  action  from  day  to  day.*     A  party  is  not 
allowed  to  bring  a  fresh  action  merely  because  there 
has  been  a  fresh  damage,  as  where  what  was  ori* 
ginally  ^  simple  hurt '  subsequently  turns  out  to  be 
*  grievous  hurt.'     In  such  a  case,  the  damages  have 
to  be  "  assessed   prospectively  and  once  for  all.'* 
But  where  the  wrongful  act  is  persisted  in,  and  there 
is  continuing  injury  as  well  as  continuing  damage, 
successive  actions,  it  would   seem,  might  be  brought 
toties  quoties  (as  often  as  might  be  necessary).^ 
7u^:iu       ^^  i«  *  "^s^'^e  to  suppose,  that  where  a  proceed- 
been  mn     Jug  ig  illegal,  aud  may  be  a  cause  of  action,  the  cause 
proceeding,  of  actiou  docs  uot  arisc  uutil  the  proceeding  has  been 
set  aside  by  the  Court.     There  may  be  cases  in  which, 

'  Darby  and  Bosanquet,  p.  30 ;  see.  24  and  art.  25,  ached,  ii,  of  Act  XV 
t>f  1877  ;  Bonomi  v.  BackhooBe,  9  H.  L.  Ca.,  603,  wbich  was  a  case  of  a 
snbseqnent  subsidence  of  plaintifiTs  land  caused  by  the  excavation  of 
defendants  contiguous  land. 

*  See  sec.  23,  Act  XV  of  1877»  and  arts.  19,  28,  and  42,  ached,  ii. 
(False  imprisonment,  injunction  wrongfully  obtained,  and  malicious 
prosecution.) 

*  Bajrup  Eoer  r.  Abul  Hoesein,  I.  L.  B.,  6  Calo.,  394  ;  (&0.)  7  0.  L.  R., 
629  ;  Ramphull  o.  Hisree,  24  W.  B.,  97. 

*  D.  Hughes  V.  The  Chairman,  19  W.  B.,  339  ;  art  29,  ached,  ii,  Act  XV. 
'  See  Shephard,  pp.  68,  69 ;  and  Whitehoiue  v.  FeUowB,  cited  at  p.  68,  id. 
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before   an  action  can  be  brouffht,  it  is  necessary  to  Lecture 

.         VIII. 

have  the  proceedings  set  aside;  but  where  there  is  — * 
an  entire  want  of  jurisdiction,  where  the  alleged 
wrong-doer  is  not  acting  judicially,  and  would  have 
no  protection  from  his  judicial  capacity,  it  is  not 
necessary  to  wait  until  his  illegal  and  unfounded 
proceedings  are  set  aside.® 

Breaches  of  contracts,  and  violations  of  rights 
in  rem,*  may  give  rise  to  causes  of  action  without 
demand  and  refusal.  But,  in  general,  it  may  be  said 
that  5^a^'-contract8  and  quasi-delicts  are  pierely 
sources  of  obligations,  the  refusal  ito  fulfil  which  is  Jj  ^j'^^^^ 
properly  the  cause  of  action.*^  So  far  as  the  start-  coutracta. 
ing  point  of  limitation  is  concerned,  it  does  not  appear 
that  the  Indian  Legislature  approves  of  this  rule.  Suits 
for  contribution  and  suits  for  money  had  and  re- 
ceived, which  are  founded  in  doctrines  of  equity, 
and  which  depend  upon  jt^o^'-contracts,  are  provided 
for  by  arts.  99,  100,  and  62  of  Act  XV  of  1877. 
In  these  cases,  at  least,  time  is  made  to  run  from  the 


•  Per  Conch,  0.  J.,  19  W.  R.,  339,  841. 

*  Torts,  according  to  Austin,  are  yiolations  of  rights  in  rem.  But 
where  a  duty  is  imposed  upon  a  contractor  by  the  common  law  or  the 
custom  of  the  realm  (as  the  duty  of  a  common  carrier  irrespective  of  any 
contract),  he  is,  for  breach  of  such  a  duty,  generally  sued  in  an  action  of 
tort,  though,  as  the  law  implies^  a  contract  to  perform  the  duty  ;  he  may 
also  be  sued  in  an  action  of  contract.  See  Mothoorakant  v,  I.  G.  S.  Navi- 
gation Co.,  I.  L.  R.,  10  Gale,  166, 186. 

'^Austin,  Vol.  II,  pp.  945,  946.  See  also  Budrunnissa  <?.' Muhommad 
Jan,  L  L.  R.,  2  All.,  671,  674.  A  ^i«a«t-contract  denotes  any  incident  by 
which  one  party  obtains  an  advantage,  which  (in  equity)  he  ought  not 
to  retain,  or  by  reason  of  which  he  ought  to  indemnify  the  other.  A 
^tkiW-deliot  denotes  an  incident  by  which  damage  is  done  to  the  obligee 
(though  without  intention  or  negligence,  immediate  or  remote)  and  for 
which  damage  the  obligor  is  bound  to  make  satisfaction.  See  Bamboz 
V.  Modhooeoodun,  7  W.  R.,  F.  B.,  377,  383. 
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i^J^^^  time  when  the  right  arises,— i.^.,  from  the  occurrence 
—     of  the  incident  which  constitutes  the  ^'wa^i-con  tract, 
and  not  from  the    time   when  the  obligor  refuses 
to  fulfil  his  obligation.* 

The  defendant's  refusal  is  the  starting  point  of 
Instances    limitation  in  the  following  suits: — 

of  defend-  T  .  •  /-I  /.  •         /. 

ants'  refu-      In  a  suit  agamst  (jrovemment  for  compensation  tor 

m1  being      -i-ii  t  ....  -x         i       • 

the  cause  land  whcu  the  acquisition  is  not  completed,  time  runs 
from  the  date  of  the  refusal  to  complete.  (Art.  18, 
sched.  ii,  Act  XV  of  1877.) 

In  a  suit  for  the  recovery  of  a  wife,  or  for  the 
restitution  of  conjugal  rights,  the  period  of  limitation 
begins  to  run  from  the  time  when  possession  or  res- 
titution is  demanded  and  refused.     (Arts.  34  and  35.) 

In  a  suit  against  a  factor  for  an  account,  or  by  a 
principal  against  his  agent  for  moveable  property 
received  by  the  latter  and  not*  accounted  for,  limita- 
tion begins  to  run  from  the  time  when  the  account 
is,  during  the  continuance  of  the  agency,  demanded 
-and  refused.     (Arts.  88  and  89.) 

In  a  suit  by  a  Mahomedan  for  exigible  dower,  the 
statute  commences  to  run  from  the  time  when 
(during  the  continuance  of  the  marriage)  dower  is 
demanded  and  refused.     (Art.  103.) 

In  a  suit  to  estabUsh  a  periodicaUy  recurrmg  right, 
the  punctam  temporis  is  the  time  when  the  plaintiff 

>  In  other  oases  of  ^iiiMt-oontraots  not  expressly  provided  for  in  the 
Bohedole,  the  rnle  laid  down  by  Austin  may  be  followed,  bat  aa  English 
lawyers  generally  treat  many  oases  of  j^t/o^i-contraots  as  genuine 
implied  oontracts,  it  may  be  doubted  if  the  Courts  will  adopt  that  rule 
in  every  ease. 

A  suit  for  the  recovery  of  money  paid  by  the  plaintiff  by  mistake,  and 
bond  fide  received  by  the  defendant,  should  be  preceded  by  a  demand. 
Freeman  v.  Jeffries,  L.  B.,  4  Ezoh.,  199, 200.    Student's  Austin,  232. 
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U  first  refused  the  enjoyment  of  the  right.  (Art.  131.)  lecture 
See  also  arts.  78  and  129.  — ' 

It  has  been  already  observed,  that  neither  in  cases 
of  contracts,  nor  of  torts,  does  the  plaintiflTs  ignor- 
ance of  the  occurrence  of  the  breach  or  the  tortious 
act  aflfect  the  accrual  of  the  cause  of  action-  or  the 
starting  point  of  limitation.  The  Indian  Legislature  ^^^  ^^^ 
departs  from  this  rule  in  the  following  cases,  in  which  pi"n^«ff'8 

^  o  '  knowledge 

plaintiflTs  knowledge  is  made,  for  purposes  of  limita-  j^^^  «J«^ 
tion,  an  ingredient  of  his  cause  of  action.  «*»»«  ^^ 

'  o  acuon. 

In  a  suit  against  a  person  who,  having  a  right  to 
iise  property  for  specific  purposes,  perverts  it  to 
other  purposes,  limitation  runs  from  the  time  when 
the  perversion  first  becomes  known  to  the  party 
injured.     (Art.  32,  sched.  ii,  Act  XV  of  1877.) 

In  a  suit  for  specific  moveable  property  lost,  or 
acquired  by  theft,  or  dishonest  misappropriation  or 
conversion,  or  for  compensation  for  wrongfully  taking 
or  detaining  the  same,  the  period  begins  to  run  from 
the  time  when  the  person  having  the  right  to  the 
{)osses8ion  of  the  property  first  learns  in  whose  pos- 
session it  is.     (Art.  48.) 

In  suits  by  principals  against  agents  for  neglect 
or  misconduct  (not  being  suits  for  moveable  pro- 
perty received  by  the  latter  and  not  accounted  for), 
the  statute  runs  from  the  time  when  the  neglect 
or  misconduct  becomes  knovm  to  the  plaintifi^.  (Art. 
90.) 

In  suits  to  rescind  a  contract,  or  to  cancel  or  set 
aside  an  instrument,  or  to  declare  the  forgery  of  an 
instrument  issued  or  registered,  or  for  relief  on  the 
ground  of   fraud  or  mistake,  plaintiffs   knowledge 
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Lecture  materially  affects  the  starting  point  of  limitation.' 
—'    (See  arts.  114,  91,  92,  95,  96.) 

In  a  suit  for  property  which  the  plaintiff  has  con- 
veyed while  insane,  limitation  runs  from  the  time 
when  the  plaintiff  being  restored  to  sanity  has  know- 
ledge of  -the  conveyance.     (Art.  94.) 

In  a  suit  for  the  specific  performance  of  a  contract, 
if  there  is  no  date  fixed  for  the  performance,  time 
runs  from  the  date  when  the  plaintiff  has  notice  that 
performance  is  refused.     (Art.  113.) 

In  a  suit  to  obtain  a  declaration  that  an  alleged 
adoption  is  invalid,  or  never  in  fact  took  place,  the 
punctum  temporis  is  the  date  when  the  alleged  adop- 
tion becomes  known  to  the  plaintiff.     (Art.  118.) 

In  a  suit  by  a  person  excluded  from  joint  family 

property  to  enforce  a  right  to  share  therein,  the  termi- 

nu8  a  quo  (the  point  from  which  the  period  commences 

to  run)  is  the  time  when  the    exclusion  becomes 

known  to  the  plaintiff.     (Art.  127.) 

Knowledge     Under  many  circumstanqes,  means  of  knowledge 

Sf  k^^*  and  actual  knowledge  may  be  very  different  things. 

^^       But  in  no  case  is  a  man  at  liberty  to  shut  his  eyes 

to  information  within  his    reach,   and  so  lengthen 

indefinitely  the  period  of  time  within  which  he  is  to 

make  his  claim.* 

There  may  be  cases  where  the  existence  of  the 
means  of  knowledge  might  lead  irresistibly  to  the 
inference  that  the  party  had  actual  knowledge. 
Culpable  and  yrilfuUy  blind  ignorance  is  equivalent 

to,  or  carries  with  it,  the  consequences  of  knowledge.' 

^—^^^  ^"~^""  ■ 

*  Dhunput  Sing  v,  Buhoman,  B  W.  R.,  329 ;  and  11  W.  R.,  163. 
'  Kadhanatb  «.  Gobind,  4  W.  B.,  S.  C.  Ct.  Bef.,  19;  Bibee  Solomon  v. 
Abdool,  8  C.  L.  B.,  169,  184. 
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<     It  may  be  here  observed  that,  in  cases  not  govern-  liECTxraa 

ed  by  the  general  articles  m  sched.  ii,  the  time  of 

limitation  does  not  necessarily  begin  to  run  from  the  Date  of 
date  of  the  accrual  of  the  right  to  sue.     Under  the  right  to 
express  provisions  of  the  schedule,  in  some  cases,^  always 
limitation  runs  from  a  time  after  the  right' to  sue  has  wjtu 
accrued,  and  in  a  few  other  cases*  it  runs  from  a  time  aqw. 
before  the  righ,t  to. sue  has  3,ccrued. 

The  other  terminus  oi  th^  period  of  limitation  (the  Termimu 
terminals  ad  quern)  is  the  last  day  when  the  plaint  (in 
an  ordinary  suit)  may  be  presented  to  the  proper 
ofl&cer  of  the  court.* 

The  periods  of  limitation  are  always  prescribed  by  periods  of 
positive  law.     The  (general)  periods  prespribed  are  *°* 
given  in  sched.  ii.  Act  XV  of  1877. 

Ten  specific  periods  are  made  applicable  to  suits. 
These  periods  (varying  from  30  days  to  60  years) 
are  as  follows  : 


30 

4 

days 

...  One  article 

i 

... 

Art. 

1. 

90 

"    . 

<••  One     „  . 

... 

». 

2. 

6  months 

■ 

...  Three            articles 

... 

Arts. 

3—5. 

• 

1 

year 

...  Twenty-four 

'  » 

.« • 

» 

6—29. 

2 

years 

...  Seven 

» 

... 

if 

80—36. 

8 

...  Seventy-nine 

» 

••• 

99 

37—115. 

• 

6 

...  Five 

9} 

••• 

'» 

116—120, 

12 

...  Twenty-four 

» 

• .  • 

99 

121—144. 

80 

...  Two 

W 

«•• 

W 

145  &  146. 

60 

...  Three 

yf 

•  • . 

>> 

147—149. 

*  For  instances,  see  art.  10  (suit  to* enforce  a  right  of  pre-emption)  ; 
art.  85  (suit  for  a  balance  dae  on  a  matual  aocount)  ;  art.  101  (suit  for  a 
seaman's  wag^es). 

*  See  art.  145  (suits  against  depositaries  and  pawnees),  and  art  138 
(certain  suits  by  execution-purchasers). 

.  '  See  sec.  4  of  the  Act.    "  The  period  of  limitation  ends  on  the  day 
on  which  the  plaint  is  duly  lodged."    (Morley*s  Digest,  Vol.  I,  p»  245.) 
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I'^J^      Six  several  periods  are  specified  as  applicable  to 
—     appeals.     These  periods  (ranging  from  7  days  to  6 
months)  are  : 

7  days        ...     One  article 


The  28 
sections  of 
Act  XV. 


>9 


20 
SO   „ 

60    „ 
90    „ 
6  months 


••• 


••• 


» 


One 

Three  articles 

One  article 


••• 


••• 


f» 


19 


9> 


ff 


Art.  150. 

„      151. 

Arte.  152—154. 

Art.    155. 

156. 


ff 


» 


157. 


Ten  different  periods  are  allowed  for  applications. 
These  periods  (varying  from  10  days  to  12  years) 
are  as  follows  : 


10  days 

15 

20 

30 

GO 


19 


90    „ 
6  months 
8  years 
6 

12 


...  Two  articles. 

...  One  article 

•••  Two  articles 
...Eight  „ 

...  Four    yy 

...  Two  articles 

...  Three     „ 

...  Two        „ 

...  One  article  - 


... 


...  Arte.  158  and  159. 

...  Art.   160. 

...  Arte.  161  and  162. 

163—170. 

171A,  171B,  171C 
and  172. 

173  and  174. 

175—177. 

178  and  179. 


99 
If 


19 
99 
99 


99 


9t 


...  Art.   179. 
180. 


99 


The  first  three  sections  of  Act  XV  of  1877  relate 
to  preliminary  matters.  Sections  4 — 25  (together 
with  sched.  ii)  are .  concerned  with  the  limitation  of 
suits,  appeals,  and  certain  applications  to  Courts. 
Sections  26  and  27  provide  rules  for  the  acquisition 
of  easements,  including  profits  d  prendre^  by  positive 
prescription/  And  the  last  section  (sec.  28)  relates 
to  the  indirect  acquisition  of  the  ownership  of  cor- 
poreal property  by  extinctive  prescription. 

'  Sees.  26  and  27  and  the  definition  of  '  easement '  in  aeo.  3  do  not 
apply  to  the  Presidency  of  Madras,  the  Central  Pronnoes  and  Ooorg. 
See  aeo.  3,  Act  V  of  1882» 
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(The  following^  remarks  mainly  refer  to  the  limtta-  ^^'^^ 
tion  of  suits.)  — * 

The  operation  of  Act  XV  may  be  considered  with 
reference  to— the  circumstances  of  time  and  place^ 
the  persons  to  whom  it  is  applicable,  and  the  sub* 
jects  (sorts  of  suits,  appeals  and  applications)  to 
which  its  provisions  wholly  or  partially  apply. 

I.  With  regard  to  the  circumstance  of  time,  it  Operttion 
n,ay  be  observed  that  the  Act  ...  pa^ed  (.^  £iiS 
^received  the  assent  of  His  Excellency  the  Governor- 
General)  on  the  19th  July  1877,  but  did  not  come 
into  force  on  that  date.  Its  operation  was,  postponed 
to  the  1st  October  1877,  the  day  on  which  the  Civil 
Procedure  Code  of  1877  came  into  force.  The  Act 
operates  upon  suits®  instituted  on  or  after  the  said 
1st  day  of  October,  save  and  except  suits  for 
which  longer  periods  of  limitation  were  allowed  by 
Act  IX  of  1871.  As  to  these  exceptional  suits 
(see  for  instances  arts.  59,  73,  118,  119,  127^ 
146,  &c.),  the  operation  of  the  Act  was  further, 
temporarily,  deferred.  Titles  already  acquired,  and 
causes  of  action  already  barred,  are  expressly  saved 
from  the  operation  of  the  law.  With  these  excep- 
tions, the  Act  applies  to  transactions  which  took 
place  before  or  after  the  1st  October  1877,  and  to 
causes  of  actions  which  accrued  before  or  after  that 
date.* 


*  The  Act  applies  also  to  appeals  presented  and  applications  made  on 
or  after  that  date.  As  to  applications  in  ezecntion  of  decrees  obtained 
in  suits  instituted  h^ore  the  1st  October  1877,  there  is  some  difFerence 
of  opinion.  See  Gorapadapa  v.  Virbhadropa,  I.  L.  R.,  7  Bomb.,  459  ;  an4 
Behary  r.  Gobordhone,  I.  L.  B.,  9  Gala,  446.  Both  these  cases  are 
referred  to  in  Lecture  VII,  p.  210. 

'  Sec.  2,  Act  XV,  and  Lecture  VII,  pp.  205,  206. 
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I'^TUR*      II."    In  respect  to  the  circumstance  of  place^  it 
— -     may  be  remarked  that  the  territorial  operation  of  the 

jw^rpiace,  Act  extends  to  the  whole  of  British  India,  including 

A*n. '  '  the  scheduled  districts  as  defined  in  Act  XIV  of  1874. 
In  other  words,  it  extends  to  the  territories  for  the 
time  being  vested  in  Her  Majesty  by  the  Statutes 
21  and  22  Vict.,  c.  106  (an  Act  for  the  better 
government  of  India)  other  than  the  Settlement  of 
Prince  of  Wales'  Island,  Singapore,  and  Malacca.*^ 

It  is  expressly  declared  that  the  limitation  laws  of 
foreign  States  shall  have  no  application  in  the  Courts 
of  British  India,  even  in  respect  of  contracts  entered 
into  in  such  States,  unless  such  laws  have  extinguished 
the  contract,  and  the  parties  were  domiciled  there 
during  the  periods  prescribed  by  such  laws.^ 
•  As  to  local  (and  special)  laws*  in  force  or  hereafter 
to  be  in  force  in  British  India,  it  is  enacted  that  the 
periods  of  limitation  specially  prescribed  by  such  laws 
fihall  not  be  altered  or  affected  by  the  Act.'  A  local 
(or  special)  law,  sometimes,  expressly  extends  the 
general  provisions  of  the  Act  to  cases  for  which  special 
periods  are  prescribed  by  such  law.  Thus  sec.  23  of 
Act  XVIII  of  1881  (The  Central  Provmces  Land- 
Revenue  Act)  enacts  that,  in  computing  certain 
periods  of  limitation  prescribed  by  that  Act,  and  in 
all  respects  not  therein  specified,  the  provisions  of 
the  Indian  Limitation  Act,  1877,  shall  apply. 

Operation,      m.     Xhc  pcrsous  affectcd  by  the  Act.     The   Act 

aa  to  per-  *■  J 

^^^'        applies  to  all  persons  who  may  sue  or  be  sued  in  the 

Courts  of  British   India,  including  the  Government. 

■i  ' 

»•  See  Act  I  of  1868.  >  Sec.  11 ;  and  Lecture  II,  pp.  4?— 48. 

*  Such  as  the  Dekkhan  Agriculturists*  Act  (XVII  of  1879),  sea  72. 
'  See  sec  6. 
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It  applies  to  subjects  as  well  as  to  aliens,*  to  juris-  l^xxbb 
tical*  as  well  as  to  natural  persons,  to  Christians  as     — 
well  as  to  Hindus,  Mahomedans,  and  others. 

IV.     The  svhjects  to  which  the  operation  of  the  Operation, 

•'  ^  as  to 

Act  extends.  subjecta. 

A  power  of  sale  or  a  power  to  adopt  a  son  is  not 
within  the  purview  of  the  Act.  There  is  no  limita* 
tion  to  the  exercise  of  such  a  power. ^ 

The  Act  governs  all  suitSy  not  being  suits  under  Preamble, 
the  Indian  Divorce  Act  (IV  of  1869),  or  suits  relating  4 16.  ' 
to  certain  hereditary  offices  in  the  Revenue  and  Police 
Departments,  under  Madras  Regulation  VI  of  1831. 
The  Act  further  applies  to  all  appeals  and  applica- 
tions to  Courts,  specified  in  the  second  and  third 
divisions  of  sched.  ii,  and  to  other  applications 
ejusdem  generis  with  the  applications  so  specified. 
Applications  for  certificates  under  Acts  XXVII  of 
1860  and  XL  of  1858,  and  applications  for  probate 
or  letters  of  administration, — not  having  any  con- 
nection with  any  suit  pending  or  already  decided, — 
are  not  governed  by  the  provisions  of  the  Act.^ 


^  As  to  suits  by  aliens,  and  hy  or  against  foreign  and  native  mlers,  see 
qhap.  zzTiii  of  Act  XIV  of  1882.  The  time  during  which  an  alien  enemy 
is  prevented  from  suing  is  not  excluded  in  his  favor.  There  is  one  im- 
portant difference  in  the  application  of  sec.  7  of  the  Act  to  persons  not 
domiciled  in  British  India.  A  person  domiciled  in  British  India  attains 
his  majority  according  to  the  provisions  of  Act  IX  of  1876.  But  other 
persons  are  in  this  respect  governed  by  the  law  of  their  own  domicil.  So 
far  as  the  cessation  of  minority  is  a  starting  point  of  limitation,  there  is 
a  difference  in  the  application  of  the  Act  to  these  classes  of  persons. 

*  A  corporation,  a  Hindu  idol,  dec,  are  juristical  persons. 

•  Joychunder  Roy  v.  Bhyrub  Chunder  Boy,  decided  by  the  Calcutta 
Sudder  Court  on  the  18th  December  1849.  (Calcutta  Sudder  Dewanny 
Eep..  1848,  p.  461.)  See  also  Bamundoss  r.  Tarinee,  7  Moore's  I.  A.,  169  ; 
and  Mason*  v.  Broadbent,  cited  in  Banning,  p.  278. 

»  In  re  Lshan  Chunder  Roy,  I.  L.  B.,  6  Calc,  707  ;  8  0.  L.  R.,  62* 
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^^TUBB      Further,  the  Act  does  not  apply  to  applications 
—    which  the  Court  has  no  discretion  to  refuse,  nor  to 
applications  for  the  exercise  of  functions  of  a  minis* 
terial  character.® 

Again,  suits  against  express  trustees,  or  their  repre- 
sentatives (not  being  assigns  for  valuable  considera- 
tion), for  the  purpose  of  recovering  the  trust-pro* 
perty  for  the  trusts  in  question^  are  exempted  from 
the  operation  of  the  Act.®  In  order  to  bring  the 
case  within  this  exception,  the  trusts  must  be  shown 
to  have  been  created  for  some  definite  or  particular 
purpose  or  object  as  distinguished  from  trusts  of  a 
general  nature,  such  as  the  law  impresses  upon  exe- 
cutors and  others  who  hold  recognized  fiduciary- 
positions.^^ 

Lastly,  the  provisions  of  the  Act  do  not  aflfect  or 
alter  the  periods  specially  prescribed  for  any  suits  by 
special^  (and  local)  laws.  It  has  been  held  by  the 
Calcutta  High  Court  that  the  general  provisions  and 
exceptions  relating  to  the  computation  of  the  periods 
of  limitation  do  apply  even  to  such  suits.* 

It  may  be  here  observed  that  the  general  exception 
as  to  "  legal  disabilities  "  does  not  apply  to  suits  to 
enforce  the  right  of  pre-emption  (sec.  7),  and  that  the 
exception  as  to  "  death  before  right  to  sue  accrues  *' 

■  Eylasa  v.  Ramasomi,  I.  L.  R.,  4  Mad.,  172  ;  Vithal  v.  Vithojiroy, 
I.  L.  B.,  6  Bomb.,  586.  For  other  oasee,  see  L  L.  B.,  6  Calo.,  60 ;  L  L.  B^ 
8  Calc,  420  ;  and  I.  L.  B.,  7  Bomb.,  322. 

*  Seo.  10 ;  Balwant  Bao  v.  Poran  Mai,  13  C.  L.  B.,  39,  P.  a 
■'  Gireender  v.  Mackintosh,  I.  L.  B.,  4  Calc,  897. 

'  Such  as  the  Law  of  Landlord  and  Tenant,  theBegistration  Act,  &0.,  &0. 
Seo.  6. 

*  See  Lectnre  VII,  pp.  215-6 ;  and  Second  Appeal,  No.  1204  of  1882,  de* 
oided  by  the  Calcutta  High  Court  on  the  20th  December  1883.  The  8am« 
remark  i^pplies  to  appeals  and  applications  under  special  or  local  laws. 
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(sec.  17)  does  not  apply  to  such  suits,  nor  to  suits  lecture 
for  possession  of  immoveable  property  or  hereditary    I^* 
offices. 

Having  briefly  reviewed  the  operation  of  Act  XV  Rules  und 
m  respect  of  time,  place,  persons  and  subjects,  we 
shall  next  consider  the  rules  and  exceptions  (as  to 
the  limitation  of  suits)  enacted  by  that  law. 

First  general  rule.     Subject  to  the  exceptions  and  pj^j  y^,^ 
provisoes  mentioned  below,  every  suit  instituted  after  tj^^f/j^j" 
the  prescribed  peinod  of  limitation  shall  be  dismissed^  ^^^  4*^^ 
although  limitation  has  not  been  set  up  as  a  defence.^       22. 

By  a  subsidiary  rule  it  is  explained,  that  an  ordinary 
suit  is  instituted  when  the  plaint  is  presented  to  the 
proper  officer  of  the  Court ;  and  a  suit  in  forma  pau^ 
pe)isj  when  the  application  for  leave  to  sue  as  a 
pauper  is  filed.*  And  it  is  provided  that,  when,  after 
the  institution  of  a  suit,  a  new  plaintiff  or  defendant 
is  substituted  or  added,  the  suit  shall,  as  regards  the 
new  plaintiff  or  defendant,  be  deemed  to  have  been 
instituted  when  he  was  so  made  a  party/ 

Second  general  rule.     As  the  complement  of  the  second 
rule"  that  the  words  '  year '  and  *  month '  in  the  Act^  piiem^tT* 

and 

*  Sec.  4.    See  Lecture  IV,  pp.  91, 100.  proviso. 
The  first  general  rale  applies  to  suits,  appeals  and  applications.    Bnt 

para.  2  of  sec  5  allows  appeal*^  and  applications  for    reviews  to  be 
admitted  even  after  the  prescribed  period  for  any  sufficient  cause  of  delay. 

*  See  explanation  to  sec.  4,  whioh  further  provides  that,  in  the  case  of 
a  claim  against  a  company  which  is  being  wound  up  by  the  Court,  the 
suit  is  deemed  to  be  instituted  when  the  claimant  first  sends  in  his  claim 
to  the  official  liquidator.  As  to  applications  for  leave  to  sue  as  a  pauper 
being  registered  as  a  plaint,  see  seo.  410,  Act  XIV  of  1882. 

*  Seo.  22.  The  legal  representative  of  a  deceased  plaintiff  or  defend- 
ant when  the  suit  as  instituted  is  continued  by  or  against  such  repre- 
sentative, is  not  a  new  plaintiff  or  defendant  within  the  meaning  of 
this  proviso. 

'  See  the  General  Classes  Act,  1868.  The  second  rule,  also,  applies  to 
appeals  and  applications  as  well  as  to  suits* 
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L^TURE  respectively  mean  a  year  and  month  reckoned  accord- 
—     ing  to  the  British  calendar  (which,  since  the  2nd  Sep- 
tember 1752,  is  the  same  as  the  Gregorian  calendar), 

Mtilt     i*  ^^  enacted  by  sec.  25,  that  all  *  instruments  '  shall^ 

l^rl%r^  /or  purposes  of  limitation^  be  deemed  to  be  made  vnth 

oobed.  iL    reference  to  the  Gregorian  calendar. 

So  that,  '  year  '  and  *  month '  in  the  Act,  as  well 
as  in  contracts,  wills  and  other  instruments  bearing 
native  or  non-English  dates,  shall  be  construed  in 
the  sense  which  they  bear  in  the  English  calendar. 
When,  for  instance,  the  date  of  a  contract  and  the 
date  when  it  is  to  be  performed  are  dates  of  the  Bengal 
or  Fussily  year,  the  corresponding  dates  of  the 
English  year  should  be  taken,  and  the  period  of  limit- 
ation calculated  from  such  English  dates  according 
to  the  Gregorian  calendar/ 

Provided  that,  in  a  suit  for  the  balance  due  on 
a  mutual,  open  and  current  account,  where  the  period 
of  limitation  runs  from  the  close  of  the  '  year '  in 
which  the  last  item  admitted  or  proved  is  entered  in 
the  account,  if  any  era  other  than  the  English 
era  is  used  in  the  said  account,  the  *  year  '  is  to  be 
computed  as  in  the  account.® 

^rdruie,  Third  general  rule.  Inasmuch  as  fractions  of  a 
day  are  not  recognized  (except  where  it  becomes 
essential  for  the  purposes  of  justice  to  ascertain  the 
exact  hour  or  minute),  the  day  of  the  accrual  of  the 
cause  of  action  must  be  either  included  or  excluded 


*  Nllkanth  r.  Dattatraya,   I.  L.  B.,  4  Bomb.,  103 ;    Almas  Bann  v« 
Mahomed  Raja,  6  C.  L.  R.,  663. 

*  Art.  86,  Bched.  ii    See  also  Maharajah  Jay  Mun^  v.  Lai  Bong 
Pal,  4  B.  L.  E.,  App.,  53  ;  13  W.  XL,  183. 
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in  its  entirety.*    The  Act  adopts  the  latter  altema-  lbctcrk 
tive,  and  lays  down  that,  in  computing  the  prescribed     — 
period  of  limitation^  the  day  from  which  such  period 
is  to  be  reckoned  shall  be  excluded}^ 

Fourth  general  rule.    When  once  the  period  of  limit'  fourth 
ation  has  commenced  to  run  in  any  case^  it  will  not 
cease  to  do  so  by  reason  of  any  subsequent  disability  or 
inability^  to  sue  {although  such   disability  or  inability 
may  be  within  the  saving  of  the  Act).     {Sec.  9.) 

The  minority,  insanity  or  idiocy  of  the  plaintiff  sec.  9 
will  not   stop  the  running  of  time,   if  the  cause  of  »"ti  iiiua- 

traied. 

action  accrued,  or  rather  if  the  event  from  which 
limitation  starts  occurred,  while  he  or  the  person 
through  whom  he  claims  was  under  no  such  disabi- 
lity. The  previous  non-existence  of  the  person  now 
entitled  to  sue  or  liable  to  be  sued,  does  not  exempt 
him  from  the  operation  of  limitation,  if,  at  the  time 
when  the  cause  of  action  arose,  there  was  a  person  in 
existence  capable  of  instituting  the  suit,  and  another 
against  whom  the  suit  might  have  been  instituted.' 

'  BanniDg,  p.  254.  See  the  judgment  of  Denxnan,  J.,  in  Migotti  v, 
ColviU.  4  L.  B.,  C.  p.  Div.,  233. 

'*  Seo.  ]2f  para.  1.  In  excluding  the  time  of  the  continnance  of  an 
injunction  or  order  by  which  the  institution  of  a  suit  has  been  stayed, 
tiie  first  day,  viz,  the  day  of  the  order,  is  included,  (Sec.  15.)  The  3rd 
rule,  like  the  first  and  second,  applies  to  appeals  and  applications  as  well 
as  to  suits.  The  other  paras,  of  seo.  12  allow  exclusion  of  additional  time 
in  case  of  appeals  and  certain  applications. 

The  third  general  rule  refers  to  the^r^t  day  of  the  period  of  limitation, 
mnd  the  first  general  exception  (seo.  5)  to  the  latt  day  of  that  period. 

'  Disability  is  want  of  a  legal  qualifioation  to  act.  Inability  is  want 
of  a  physical  power  to  act. 

'  The  expre$i  language  of  sees.  7  and  17  renders  it  necessary  that  the 
disability  and  inahility  to  sue  mentioned  in  those  sections  must  exist  at 
the  time  when  limitation  (ordinarily)  commences  to  run.  So  far  as  these 
•ections  are  concerned,  the  rule  in  sec.  9  is  therefore  unnecessary. 
Indeed,  as  obserred  by  Sir  James  Colvilei  in  the  Statement  of  Objects 
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^^i^®  Inability  to  sue  by  reason  of  want  of  funds,  or  by 
—  reason  of  the  Courts  being  closed  during  the  beginning 
of  the  period  of  limitation,  is  not  a  ground  of  exemp- 
tion or  extension  recognized  by  the  Act.  And  as  no 
equitable  construction  can  be  put  upon  the  Act,  such 
inability,  though  existing  at  the  time  of  the  accrual  of 
iihe  right  to  sue,  does  not  prevent  the  operation  of 
limitation.  And  the  same  remark  applies  to  the  non- 
existence of  a  particular  person  at  the  time  when  the 
period  of  limitation  commenced  to  run  against  some 
other  person  in  existence,  and  then  entitled  to  bring 
the  suit,  as  in  the  case  of  a  suit  to  set  side  an  adoption 
(under  art.  129  of  Act  IX  of  1871)  instituted  by  a 
sister's  son  of  the  adoptive  father,  where  the  sister's 
son  was  bom  after  the  adoption.' 

The  first  part  of  sec.  9  is  not  an  enabling  enactment 
It  does  not  say  that  any  disability  or  inability  to  sue 
existing  at  the  time  when  the  cause  of  action  accrues 
shall  entitle  the  plaintiff  to  an  extension  of  time,  but 
only  that  any  subsequent  disability  or  inability  shaU 
not  entitle  him  to  such  an  indulgence.  The  Indian 
Legislature  does  not  (as  some  text-book  writers  do)* 


and  Reasons  appended  to  his  Limitation  Bill  of  1855,  the  English  and 
American  rule  that  when  the  Law  of  Limitation  has  once  begnn  to 
muj  nothing  shall  stop  it,  **  seems  to  depend  more  on  the  langna^e  of 
the  statutes  than  on  any  sound  principle." 

.  But  the  framersof  the  Acts  of  1871  and  1877  emphasize  the  role  by 
giving  it  an  independent  force.  The  rule  will  probably  operate  in  cases 
of  concealed  fraud  under  seo.  18.  If  no  fraud  is  practised  on  the  person 
entiled  to  sue,  and  limitation  commences  to  run,  it  will  not  cease  tQ 
Tun  by  reason  of  any  subsequent  fraud  against  his  successor. 

*  See  Siddheehur  Dutt  v.  Sham  Chand,  23  W.  R.,  285.    The  altered 
language  of  art.  118,  Act  XY  of  1877,  remoyes  this  difficulty. 

*  Banning  on  Limitation,  pp.  6, 227 ,234, 253.   Chief  Justice  Homblower, 
in  an  American  case,  says,  that  where  the  Statute  of  Limitations  haf 
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lay  down  that  no  subsequent  event  shall  stop  the  run-  ^^JV" 
ning  of  time,  but  simply  that  no  subsequent  disability     — 
or  inability  to  sue  shall  have  that  effect. 

A  defendant  not  residing  within  the  limits  of  British 
India  may  (in  many  cases  at  least)  be  easily  sued  in 
the  Courts  of  British  India.  The  defendant's  absence 
from  British  India  is  not  a  *  disability'  within 
the  meaning  of  sees.  7  and  9,  and  is  not  an  ^^  inabi* 
lity  to  sue  '*  within  the  purview  of  the  latter  section.* 
Nor  are  the  terms  applicable  to  written  achnowledg- 
ments  and  payments  made  by  the  defendant  or  his 
agent.    Nevertheless,  in  these  and  other  cases,'  the 

oommenoed  mniiing,  "  it  runs  over  all  subsequent  disabilities  and 
intennediate  aots  and  events."  See  Angell,  sec  477 ,  note.  Mr.  Banning 
mentions  three  exceptions  to  this  rule :  (i)  where  debtor  is  administra* 
tor  of  creditor ;  (2;  where  an  abated  suit  is  reviyed  against  the  represent- 
ative of  a  deceased  defendant ;  (3)  where  the  Crown  is  assignee  of  an 
unbarred  debt.  The  first  ezoeption  is  recognized  by  the  proviso  to  sec.  9» 
The  second  exception  is  rendered  unnecessary  by  the  express  provinon 
of  art  171c  (see  Act  XII  of  1879,  sec.  108).  The  third  exception,  will 
probably  be  recognized  by  our  Courts. 

*    See  Beake  &  Co.  v,  Davis,  I.  L.  B.,  4  AU.,  630,  where  the  ruling  in  the' 
ease  of  Narranji  v.  Mugniram  (I.  L.  B.,  6  Bomb.,  103)  was  dissented  f rom^ 
and  it  was  held  that  the  time  of  defendant's  absence  from  British  India, 
whether  subsequent  to  the  accrual  of  the  cause  of  action  or  nctf  is  to  be 
excluded  in  favor  of  the  plaintiff  under  sec.  13  of  the  Act.    It  may  be 
observed  that  the  rule  was  exactly  the  same  under  Act  XIV  of  1859  (see 
Thompson,  2nd  Ed.,  p.  234),  and  is  the  same  under  sec.  27  of  the  New 
York  Bevised  Statutes,  VoL  II,  part  iii,   ch.  4,  tit.  2,  from  which  the 
Indian  Legislature  has  borrowed  the  provisions  of  sec.  15  of  the  Act.  See 
Angell,  Appendix,  IxiiL    In  the  case  of  subsequent  absence  (according 
to  the  theory  of  the  Act)  time  runs  as  usual,  but  the  period  of  absence 
is  not  deemed  a  portion  of  the  time  prescribed  by  sched.  ii. 
.  '    The  rule  as  to  the  continuance  of  the  running  of  time  being  depend-  Preven- 
ent  on  the  continuance  in  force  of  the  enactment  under  which  time  ^i^°«.  >*>** 
has  been  running,  if  before  the  prescribed  period  has  expired,  the  sta-  J^S'lntlj  - 
tutory  pressure  be  removed  by  the  total  repeal  of  the  Act,  the  operation  raption  of 
of  limitation  is  suspended  or  rather  stopped  unless  the  Legislature  re-enact  ^^^  ^P^** 
the  old  law.    If  a  new  rule  of  limitation  be  enacted  before  the  action  is  limitation 
barred  1^  the  old  law,  the  running  of  time  may  be  interrupted  by  the  ^^P^^^ 
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Lecturb  running  of  time   is  (practically)  suspended  or  inters 
— .*     ivipted  by  an  event  which  occurs  subsequejitly  to  the 


and  new  mle.    See  Abdul  Karim  v.  Manji,  I.  L.  R.,  1  Bomb.,  295,  303.    There 

illustrated.  ^^^  seyeral  cases  of  acbual  or  virtual  suspension  of  limitation.    (For  siic 
of  these  oases,  see  sec.  9,  proviso,  and  sees.  13  to  16,  and  the  Table.) 

Under  Act  XIV  of  1859  it  was  held,  that  estoppels  inpaU  andoom* 
promises  in  some  oases  had  the  effect  of  suspending  or  preventing  the 
operation  of  limitation.  (See  ante^  pp.95,  105.)  "Where  a  debt  is  made 
payable  by  instalments,  with  a  proviso  that,  on  default  of  payment  of 
any  one  instalment,  the  whole  debt,  or  so  much  of  it  as  may  then  remain 
unpaid,  shall  become  due,  limitation  runs  from  the  time  of  the  first 
default.  But  if  the  plaintiff  reaites  the  benefit  of  the  proviso  by  a  sub- 
sequent act,  such  waiver  practically  nt^pendi  or  rather  interrupts  the 
running  of  time.  (See  art  75,  Act  XV ;  Ohenl  Bash  v.  Eadum.  I  L.  R., 
6  Calc,  97.)  Articles  179  and  180,  relating  to  the  execution  of  'decrees, 
offer  other  instances  in  which  the  running  of  time  is  practically  inter* 
rupted  by  an  application,  a  notice,  revivor,  &o.,  &o.  Suspension  or  inter- 
ruption occasioned  by  the  repeal  of  old  laws,  and  interruption  caused  by 
waiver  or  by  applicationsi  &o.,  in  execution,  are  not  referred  to  in  the 
Table. 

Limitation  is  practically  suspended  when  certain  durations  of  time  are 
allowed  to  be  deducted  in  the  computation  of  the  period.  Limitation  is 
practically  interrupted  when  a  fresh  period  is  allowed  after  it  has  run 
for  some  time. 

According  to  the  lartguage  of  the  Act,  in  the  case  of  the  legal  disable 

litiy  of  the  plaintiff,  limitation  does  not  (begin  to)  run  against  him.     In 

the  case  of  the  a  Iminutration  of  a  creditor's  estate  by  his   debtor,  the 

running  of  time  is  suspended  by  the  administration.    In  the  case  of 

defendant's  ab.^euoe,  and  some  other  oases  mentioned  in  sees.  14,  16  and 

V6,  the  plaintiff  is  entitled  to  the  rjeolusion  of  certain  periods  in  the  cent- 

putationot  the  time  of  limitation, — that  is,  such  periods  are  not  deemed 

to  be  any  portions  of  the  prescribed  time.    (In  these  cases,  the  running 

of  time  is  virtually  '  suspended.*)    In  the  case  of  death  before  the  right 

to  sue  aocrues,  or  of  concealed  fraud,  the  period  of  limitation  is  to  be 

domputed  from  a  later  date  than  the  date  of  the  actual  cause  of  action. 

The  running  of  time  is  here  virtually  prevented    by  the  operation  of 

limitation  being  postponed  to  the  date  of  the  statutable  cause  of  action. 

In  the  case  of  an  acknowledgment  or  payment,  a  new  period  of  limita' 

tion  is  to  be  eotnpnted  from  the  date  of  such  acknowledgment  or  payment. 

Practically,  previous  death  and  concealed  fraud  ''  prevent  the  running 

of  time,*'  and  acknowledgments  and  payments  *'  interrupt  the  running  of 

time."    But  in  all  the  excepted  cases,  save  those  of  legal  disability  and 

debtor's  administration  of  the  creditor's  estate  (sees.  7,  8  and  9),  aooord- 

ing  to  the  theory  and  language  of  the  Act,  limitation  runs  as  usual. 
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accrual  of  the  riglit  to  sue.     The  only  case  in   which  lrcturb 

VIII. 

a  subsequent  disability  or  inability  to  sue  suspends  — 
the  running  of  time  is  a  case  where  there  is  the  same 
hand  to  give  and  receive.  The  proviso  to  sec.  9  is 
OS  follows  : — Provided  that  where  letters  of  administra- 
tion to  the  estate  of  a  creditor  have  been  granted  to  his 
debtor^  the  running  of  the  time  prescribed  for  a  suit  to 
recover  the  debt  shall  be  suspended  while  the  adminis'^ 
(ration  continues. 

Here  the  Act  expressly  says  that  the  running  of  time  Proriao  to 

,     1,    ,  T     ,   1  ./•     1  T  .  the  4th 

shall  be  suspended  by  a  specified  subsequent  event,  ruie 
But  there  are  five  other  events  mentioned  in  Part  III  ^*^  "" 
(see  sees.  13,  14,  15  and  16,  and  the  Table  appended 
to  this  Lecture)  which  virtually  suspend  the  operation 
of  limitation,  cause  a  break  in  the  period,  and  give  the 
plaintiff  an  extended  time.  These  five  cases  are  not 
referred  to  in  the  proviso,  either  because  they  are 
not  cases  of  disability  or  inability  to  sue  within  the 
meaning  of  the  rule  in  sec.  9,  or  because  they  are 
treated  as  cases  in  which  limitation,  theoretically, 
continues  to  run,  though  certain  periods  during  which 
it  so  runs  are  not  deemed  to  be  any  portions  of 
the  prescribed  time  of  limitation.  For  obvious 
reasons  suspension,  which  may  be  caused  by  a  total 
repeal  of  the  law,  is,  also,  not  mentioned. 

thoagfh  under  the  express  provisioDS  of  the  Act,  the  period  of  limitation 
is  extended,  by  the  operation  of  limitation  being  practically  'sns* 
pended/  as  shown  above,  or  *  prevented '  by  the  introduction  of  a  statu- 
table cause  of  action,  or  *  interrupted  *  by  the  renewal  of  the  period  of 
limitation.  Cessation  of  legal  disability  (under  sees.  7  and  8)  is  a  statu- 
table  cause  of  action  like  that  provided  for  by  sec.  17  or  seo.  18,  but  it 
is  only  in  cases  under  sees.  7  and  8  that,  in  the  language  of  the  Act,  time 
doe*  not  run  from  the  ordinary  starting  point,  as  it  is  only  in  oases  under 
the  proviso  to  seo.  9  that  the  running  of  time  ie  suspended  by  a  sabae* 
quent  event. 
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^vm"  '^^^  proviso  to  sec.  9  refers  to  the  case  of  a  debtor 
—  obtaining  letters  of  administration  to  his  creditor's 
estate  either  before  or  after  limitation  has  commenced  to 
run.  Cases  where  a  debtor  becomes  the  executor  of  his 
creditor,  and  a  creditor  or  legatee  becomes  the  executor 
or  administrator  of  his  debtor's  or  testator's  estate^  are 
not  mentioned. 

The  grant  of  letters  of  administration,  not  being 
an  act  of  the  parties,  operates  as  a  suspension  of  the 
remedy.  But  where  a  creditor  appoints  his  debtor 
an  executor,  and  the  executorship  is  accepted, 
this  being  an  act  of  the  parties,  the  debt  is  extin- 
guished on  the  supposition  of  its  being  paid  by  the 
executor  to  himself,  and  thus  becoming  assets  in  his 
hands  for  which  he  is  accountable.^  This  is  pro- 
bably the  reason  why  the  proviso  does  not  extend  to 
the  case  of  the  debtor  becoming  executor  to  his 
creditor.  In  the  converse  case  of  a  creditor  or  legatee 
becoming  the  executor  or  administrator  of  the  debtor 
or  testator,  the  creditor  or  legatee  may  pay  himself 
out  of  the  assets  which  he  has  to  administer.  He 
cannot  (and  is  not  obliged  to)  bring  any  suit  for  the 
purpose  of  making  himself  pay  the  debt  or  legacy .* 

The  fourth  rule  jipplies  to  suits  as  well  as  to  appli- 
cations.*   Two  other  rules  (relating  to  the   starting 

*  Brown,  p.  468 ;  Banning,  226,  227. 

Seo.  87  of  the  Indian  Trnsts  Act,  No.  II  of  1882  (whioh  doeenot  extend 
to  Bengal  and  Bombay),  enacts  as  follows : — "  Where  a  debtor  becomes 
the  executor  or  other  legal  representatiye  of  his  creditor,  he  must  hold 
the  debt  for  the  benefit  of  the  persons  interested  therein/' 

*  See  Binns  «.  Nichols,  2  £q.,  256  ;  and  Banning,  p.  226. 

*  The  term  **  to  sne'*  is  not  defined  in  the  Act.  **  Inability  to  sue  " 
indodes  *'  inability  to  apply."  See  Shumbhoo  v.  Oom  Churn,  6  C.  L.  B., 
437. 
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point   of  limitation  in   certain   cases)  are  given  in  Lecture 

sees.  23  and  24.  ' 

Fifth  rule.      Where  there  has  been  a  continuind^^  ^'^^^  mie. 

.        .  .  Sec.  23,  and 

breach  of  contraci  or  a  continuing  wrong  {hidependent^^^^-^^^^^^ 
of  contract)  a  neuo  period  of  limitation  begins  to  run  ii^. 
at  every  moment  of  the  time  during  which  the  breach  or 
the  vxrong  continues.     (Sec.  23.) 

It  is,  however,  provided  by  arts.  116  and  116, 
sched.  ii^  that,  in  a  suit  for  compensation,  in  the  • 
case  of  a  continuing  breach  of  contract,  the  time  when 
the  breach  ceases  is  the  time  when  the  period  of  limit- 
ation begins  to  run.  Articles  19,  23  and  42  in  the 
same  way  provide  that,  in  certain  cases  of  continuing 
wrong,  limitation  runs  from  the  time  wheq  the  wrong 
ceases.  So  far  as  the  bar  of  limitation  is  concerned, 
there  is  practically  this  difference  between  these  pro- 
visions and  the  rule  in  sec.  23,  that,  according  to  the 
language  of  these  articles,  the  defendant,  in  a  suit  for 
compensation  for  false  imprisonment  (art.  19),  or 
for  the  other  wrongs  or  breaches  (arts.  23,  42,  115 
and  116),  cannot  divide  the  time  of  the  continu- 
ance, and  plead  limitation  to  so  much  of  the  wrong 
or  breach  as  took  place  more  than  the  prescribed 
number  of  years  from  the  time  of  the  institution  of 
the  suit.^  But  in  cases  of  continuing  breaches  and 
wrongs,  not  covered  by  these  special  provisions,  such 
a  course  may  be  open  to  the  defendant. 

Sixth  rule.     In  the  case  of  a  suit  for  compensation  sixth  rule. 

*•  See  pp.  219,  222,  ante,  for  an  explanation  of  this  term. 

*  In  a  case  of  false  imprisonment,  be  may  do  so  in  England  (see  12 
Bast,  67  ;  and  Darby  and  Bosanquet,  p.  30),  and  under  sec.  23  he  might  do 
so  in  British  India,  if  the  provisions  of  that  section  were  not  controlled 
by  art  19. 

Q 


n 


242  GENERAL  RULES  AND  EXCEPTIONS  AS  TO 

Lecture  for  an  act  which   is  not  actionable  in  itself^  without 

—     some  {special  damage  or)  specific  injury  caused  thereby^ 

the  period  of  limitation  shall  be  computed  from  the 

time  when  the  {damage  or)  injury  is  caused.     (Sec. 

24.) 

Article  25  expressly  enacts  that,  in  a  suit  for 
slander,  if  the  words  are  not  per  se  actionable,  the 
period  of  limitation  runs  from  the  time  when  the 
special  damage  complained  of  results.  This  express 
provision  would  seem  to  be  unnecessary  (in  view  of 
the  rule  laid  down  in  sec.  24),  except  where  more 
than  one  Bpecific  injury  is  caused  by  the  slander,  and 
the  plaintiff  complains  of  the  later  injury.* 

The  fifth  and  sixth  rules  may  be  treated  as  provisoes 
or  exceptions  to  the  ordinary  rule,  that  limitation  com- 
mences to  run  from  the  date  of  the  act  or  omission 
complained  of,  and  they  have  been  so  treated  in  the 
Table  at  the  end  of  this  Lecture. 

In  this  Lecture,  we  have  already  noticed  all  the 
sections*  of  Parts  I,  II  and  III,  except  sec.  3  (which 
is   an  interpretation   clause)  and  the  sections  which 

Exceptions  .a/»it 

tothoap-  relate  to  exceptions     founded  on   special   grounds, 

plication  of  ^  r  &  » 


the  periods 
of  limita- 
tion. 


*  The  plaintiff  may  be  in  time  from  the  date  when  the  special  damag^e 
eomplaintd  of  results,  though  out  of  time  from  the  date  of  the  earlier 
injury  or  damage. 

'  Sees.  1,  2,  6,  10  and  11  relate  to  the  operation  of  Act  XV  of  1877. 

Sees.  23  and  24  and  sched.  ii,  col.  3,  relate  to  the  starting  point  of 
limitation. 

Sched.  ii,  ooL  2,  relates  to  the  period*  of  limitation. 

Sees.  4,  22,  26, 12,  9  (and  sees.  23  and  24  also)  relate  to  (general)  m/et. 
Sec.  3  relates  to  interpretation. 

The  other  sections  (of  Parts  II  and  III),  viz.^  sees.  5,  7  and  8,  proviso  to 
sec.  9.  and  sees.  13-21,  relate  to  (general)  except iom. 

*  These  are  exceptions  to  the  two  most  important  general  mles^  viz* 
the  first  and  the  fourth. 
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such  as  the  closing  of  the  Courts  on  the  last  day  of  Lbcjtubi 
the  period  of  limitation,  the  legal  disability  of  the  — ' 
plaintiff,  the  absence  of  the  defendant  from  British 
India,  bond  fide  proceeding  in  a  wrong  Court,  tempo- 
rary injunction  staying  the  commencement  of  suit, 
death  before  right  to  sue  accrues,  concealed  fraud, 
acknowledgments,  and  payments. 

The  appended  Table  gives  a  general  view  of  these 
as  well  as  other  exceptions. 


1 


LECTURE  IX. 

THE  EXCEPTIONS.    LEGAL  DISABILITY. 

'•tut" 

Important   exceptions.     Sees.  5,  7,  18,  14,  18,  19  &  20 ^Reasons   for  thase 
exceptions  —  Legal  disability  of  plaintiff  —  Minority  —  The  Majority  Act  ^ 
The  previous  state  of  the  law  of  minority  and  majority  —  Foreign  laws  — 
Insanity  and  idiocy  —  Co>existing   and  successive  disabilities  —  Subsequent 
birth  or  adoption    of  claimant  —  Disability  of  defendants  no  ground   of 
exemption  —  Sec  7,  Act  XV,  applies  to  suits  and  applications  —  Disability 
at  the   time   from  which    the    period  of    limitation  is  to  be  reckoned  — 
Inconvenience  of  this  rule  ^  Arts.  44  4  94  —  Cessation  of  disability  or  death 
under   disability,   a  statutable  cause  of  action  —  Proceedings  during  the 
period  of   disability  ^Disability  confers  a  perianal  privilege  —  Assignees 
not  entitled  to  the  privilege — Hard  cases  under  the  existing  law  ^  To 
whom  is  cessation  of  disability,  or  death  under  disability,  a  cause  of  action  — 
The  law  allows  the  maximum  period  of  8  years  from  the  statutable  cans« 
of  action,  or  the  full  period  from  the  ordinary  starting  point  of  limit- 
ation —  No  fixed  limit  to  the  indefinite  extension  of  time  under  sec.  7  — 
An  exception  to  the  exception —  Disability  of  one  of  several  joint  claimants. 

iroportont  Of  tliG  exceptional  circumstances  wliicli  directlj 
^.^6,T'  extend  the  period  of  limitation,  or  which  indirectl  j 
19'^  20.  '  do  so'  by  preventing,  suspending  or  interrupting 

*  Where  the  existence  of  the  exceptional  circumstance  does  not  give 
the  plaintiff  a  longer  time,  the  section  relating  to  the  exception  is  not 
applied.    Thus,  if  plaintiff  is  dispossessed  of  a  taluk  when  he  is  13  years 
old,  and  he  attains  his  majority  5  years  after,  he  may  sue  to  recover  the 
talak  within  1 2  years  from  the  date  of  his  dispossession  (i.  c,  until  he  ia 
25  years  old),  and  section  7  of  Act  XV  of  1877,  which  gires  him  only  3 
years  from  the  time  of  attaining  his  majority,  will  not  apply.    The 
plaintiff  need  not  avail  himself  of  the  provisions  of  that  section,  and  the 
defendant  cannot  compel  him  to  do  so.    (Kaleedoss  r.  Behari,  2  W.  H., 
805  ;  Badhomohnn  v.  Mohesh,  7  W.  R.,  4.)    The  same  remark  applies  to 
the  cases  referred  to  in  Illustrations  (e)  and  (f)  appended  to  section  7. 
Similarly  payment  of  interest  on  money  lent,  when  the  principal  is  not 
yet  due,  will  not  prevent  the  creditor  from  suing  within  the  ordinary 
period  reckoned  from  the  due  date.    It  is  onlif  in  cases  like  these  that  the 
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the  ninning  of  time,  the  following  seven^  may  be  lecture 
considered  the  most  important :  

1.  The  fact  that  the  court  is  closed  (whether  on 
authorized  holidays  or  on  working  days)^  during  the 
latter  end  of  the  prescribed  period  of  limitation. 
Here  the  period  is  directly  extended  to  the  day  when 
the  court  reopens.     Section  5. 

2.  Tlie  legal  disability  (minority,  insanity,  idiocy) 
of  the  plaintiff.  Here  the  operation  of  limitation  is 
prevented  by  the  continued  existence  of  the  disability. 
Sections  7  and  8. 

3.  Absence  of  the  defendant  from  British  India. 
Here  the  operation  of  limitation  is  practically  sus* 
pended  so  long  as  the  defendant  is  absent.  Section  13. 

4.  Abortive  bond  fide  proceeding  by  the  plaintiff 
against  the  defendant  in  a  court  which  has  no  juris- 
diction. Here  also  the  operation  of  limitation  is 
practically  suspended  so  long  as  the  proceeding 
continues.  Section  14. 

5.  Fraudulent  concealment  by  defendant,  of 
plaintiffs  right  to  sue,  &c.  Here  the  operation  of 
limitation  is  prevented  by  the  fraud,  and  postponed 
to  the  discovery  of  the  fraud.     Section  18. 

6.  Written  acknowledgment  of  liability  by  a 
defendant  or  his  agent.  Here  the  operation  of  limit- 
ation  is  interrupted  by  the  acknowledgment,  and 


ordinary  period  prescribed  by  the  Act  is  not  extended^  by  the  existence 
of  the  exceptional  circomstance. 

The  exception  as  to  express  trustees  is  a  total  exemption  from  the 
operation  of  limitation. 

*  Five  of  these  (viz,  2  to  6)  were  the  only  general  exceptions  which , 
with  certain  restrictions,  were  recognized  by  Act  XIV  of  1859. 

*  Bishen  v.  Ahmed,  I.  L.  R.,  1  All.,  263.    The  old  law  and  the  cases 
thereon  are  referred  to  in  a  note  at  p.  265,  ibid. 
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Lbcturb  time  runs  again  from  tlie  date  of  the  acknowledg- 
— 1     ment.     Sections  19  and  21. 

7.  Payments  of  interest  or  part  payments  by  the 
defendant  or  bis  agent.  Here  also  tbe  payments 
intsrrupt  limitation,  and  give  tbe  plaintiff  a  fresh 
period.     Sections  20  and  21. 

Exception  (1)  applies  to  the  limitation  of  suits, 
appeals  and  applications. 

Exceptions  (2),  (4),  (5),  (6)  and  perhaps*  (7) 
apply  to  the  limitation  of  suits,  as  well  as  of  appli- 
cations. Exception  (3)  applies  to  the  limitation  of 
9uits*  only. 
Keasonsfor  The  first  of  theso  grounds  of  extension  is  based 
ceptfona.  ou  an  act  which  proceeds  from  neither  of  the  parties 
to  the  case,  and  which  occurs  at  a  time  to  which  a 
recourse  to  law  is  very  often  deferred,  namely,  tbe 
latter  end  of  tbe  period  of  limitation. 

The  second  exception  is  founded  on  the  involun- 
tary disability  of  the  plaintiff  (the  party  who  has  to 
initiate  tbe  proceedings),  at  the  time  when  limitation 
ordinarily  commences  to  run. 

The  third  ground  of  extending  tbe  period  of  limita- 
tion is  based  on  the  absence  from  British  India  of 
tbe  defendant  (the  party  to  be  sued),  whether  such 
absence  is  voluntary  or  involuntary^  and  whether  it 

*  See  Bamhit  v.  Satgar,  I.  L.  R.,  3  All.,  247,  where  the  correctness  of 
the  ruling  in  Kally  Prosonno  v.  Heeralall,  I.  L.  R.,  2  Calc,  468,  was  doubted 
bj  Stuart,  G.  J.,  who  was  inclined  to  hold  that  part  payments  of  judgmetU 
debts,  after  decree,  would  g^ve  a  fresh  start,  as  regards  apjplicatiom 
for  execution.    See  Lecture  XI. 

'  In  all  these  exceptions,  save  that  relating  to  defendant's  abtence, 
'  plaintiff  *  includes  *  applicant,  *  and  *  defendant '  includes  **  the  party 
qpposed  to  the  applicant."  In  the  exception  relating  to  the  Court  being 
closed,  '  plaintiff '  includes  '  appellant  *  also. 
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occurs  in  tlie  beginning*^  or  any  other  part  of  the  Lbcturb 
period  of  limitation.  — 1 

The  fourth,  fifth,  sixth,  and  seventh  grounds  of 
extension  are  based  on  certain  voluntary  acts  of  one 
of  the  parties; — the  fourth,  on  acts  of  the  plaintiffs 
positively  shewing  his  diligence  ;  the  fifth,  on  acts  of 
the  defendant^  which  prevent  the  plaintiff  from  pro- 
ceeding against  him  ;  and  the  sixth  and  seventh,  on 
acts  of  the  defendant^  which  remove  the  obliterating 
effects  of  the  time  that  has  already  elapsed,  by 
shewing,  directly  or  indirectly,  that  his  liability  still 
exists. 

In  these  and  other  cases,  the  time  of  limitation  is 
virtually  enlarged,  because,  under  the  circumstances, 
the  plaintiff  is  not  considered  guilty  of  laches  in  not 
enforcing  his  right  within  the  specified  period,  or 
because  the  conduct  of  the  defendant  renders  it 
unnecessary  to  exact  the  penalty  attached  to  the 
lapse  of  time. 

But  as  the  maxim  cessante  ratione  legis^  cessat  et 
ipsa  lex  (the  reason  of  the  law  ceasing,  the  law  also 
ceases),  and  arguments  founded  on  analogy,  are 
inapplicable^  to  positive  enactments  of  the  Legisla- 
ture, too  much  stress  should  not  be  laid  on .  the 
reason  of  the  law.  The  exceptions  recognized  by 
the  Legislature  are  founded  on  its  own  ideas  of 
expediency,  that  is,  on  what  it  considers  expedient 
upon  the  balance  of  convenience  and  inconvenience. 

**  Karainjee  r.  MugDiram,  I.  L.  R.,  6  Bomb.,  103,  in  which  it  was  ruled 
that  the  auhseqnent  absence  of  the  defendant  is  no  ground  of  extension, 
has  been  dissented  from  in  Beake  o.  Davis,  I.  L.  B.,  4  AIL,  630.  See  Lec- 
ture VIII,  p.  237. 

*  See  Lecture  VII,  pp.  182,  196,  supra. 
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Lecture  The  Judge  and  the  lawyer,  arguing  analogically  from 

—     the  reason  of  the  la\r,  cannot  engraft  a  new  exception 

upon  the  rule,  or  refuse  to  apply  an  exception  to  a 

case  which   is   within   the  plain   meaning   of  the 

words  in  which  it  has  been  enacted. 

These  seven  exceptions  (together  with  others  men- 
tioned in  the  Table)  will  be  considered  again  in  the 
notes  under  the  several  sections  of  the  A.ct.  In  this 
and  the  following  two  lectures,  we  shall  confine  our 
attention  to  the  three  exceptions  in  respect  of  legal 
disability,  acknowledgments,  and  payments. 
Lc^aidis-  Under  Act  XIV  of  1859,  the  following  persons 
pkirift  were  deemed  to  be  under  legal  disability : — Married 
women  in  cases  governed  by  English  law,  minors, 
idiots,  and  lunatics.  Coverture  was  not  deemed  a 
legal  disability  under  the  Regulations,  nor  is  it 
deemed  such  under  the  later  Acts  of  1871  and 
1877.  The  identity  of  interests  between  husband 
and  wife,  even  where  the  English  law  is  applicable, 
would,  in  the  opinion  of  the  Legislature,  be  suffi- 
cient to  secure  attention  to  her  claims  against  third 
parties.'  And  where  the  interests  of  the  feme  covert 
are  in  opposition  to  the  claims  of  the  husband,  she 
may  sue  by  her  next  friend. 

The  minority,  insanity,  and  idiocy  of  plaintiff  are 
the  only  grounds  of  legal  disability  that  are  now 
recognized  by  the  Law  of  Limitation  in  British 
India.  The  disability  of  alien  enemies  under  sec. 
430  of  the  Civil  Procedure  Code  is  not  a  disability 


*  See  Reports  of  the  Indian  Law  Commisaionera  for  1848-1S44.  In 
1859,  the  Legialatore  was  of  a  different  opinion.  In  1871  and  1877^  th0 
Legislature  agreed  with  the  Commissioners* 


mm 
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tritliin  the  meaning  of  the  exception  in  sec.  7,  Act  Lecture 
XV  of  1877.  The  existence  of  a  dispute  as  to  the  — 
plaintiff's  title,  and  the  pendency  of  a  suit  respecting 
it,  do  not  constitute  a  legal  disability.'  Nor  is 
plaintiff's  absence  from  British  India,  or  his  impri- 
sonment or  transportation,  a  ground  of  disability 
under  sec.  7. 

In  Act  IX  of  1871  *  minor*  meant  a  person  who  Minority. 
had  not  completed  his  age  of  eighteen  years.  Act 
XV  of  1877  omits  this  definition,  because  a 
definition  is  (in  the  generality  of  cases)  supplied 
by  the  Indian  Majority  Act  (IX  of  1875).  In  a 
question  of  minority  or  majority  arising  upon  the 
issue  of  limitation  under  Act  IX  of  1871,  there  was 
no  distinction  between  persons  domiciled  in  British 
India,  and  persons  who  were  not  so  domiciled.^  But 
now,  the  question,  when  a  foreigner  not  domiciled 
in  British  India  attains  his  majority,  is  left  undeter- 
mined •  by  Act  XV  of  1877,  or  Act  IX  of  1875. 

The  Indian  Mnjority  Act,  which  came  into  force  The 
on  the  3rd  June  1875,  enacts  the  two  following  Act. 
rules :  • — 

(a)  Every  minor  of  whose  person  or  property 
a  guardian  has  been  or  shall  be  appointed  by  any 
Court  of  Justice,  and  every  minor  under  the  juris- 

'  Maddon  Mohan  v,  Nund  Eishore,  5  W.  B.,  295.  See  also  Rajah 
Saheb  Perhlad  v.  Moharajah  Bajendro,  12  W.  R.,  P.  C,  6.  See  farther, 
pp.  235—240. 

*  Rainey  v,  Noboooomar,  5  0.  L.  R.,  543. 

*  Justice  Markby  decided  this  question  in  Roelo  v.  Smith  (I  B.  L.  R., 
O.  C,  10),  but  Jackson,  J.,  was  not  satisfied  as  to  the  correctness  of  that 
decision.  See  Rainej  v.  Nobocoomar,  6  0.  L.  R.,  543.  In  the  absence  of  a 
definition  in  Act  XIV  of  1859,  the  term  *  minor '  was  construed  according 
to  the  law  of  the  party  in  each  case.    Hari  v,  Vasudey,  2  Bomb.i  344. 

*  Section  3,  Act  IX  of  1875. 
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Lecture  diction  of  any  Court  of  Wards,  shall  be  deemed  to 
— 1     have  attained  his  majority  when  he  shall  have  com- 
pleted his  age  of  twenty-one  years,  and  not  before. 

A  guardian  ad  litem  is  not  a  guardian  within  the 
meaning  of  this  rule.^  The  guardian  must  be  actually 
appointed  (by  the  issue^  of  a  certificate  under  Act 
XL  of  1858  or  Act  XX  of  1864  or  by  a  similar  pro- 
ceeding), or  the  Court  of  Wards  must  actually  as- 
sume the  management^  of  the  minor's  estate,  before 
he  completes  his  eighteenth  year.  Otherwise,  rule 
(b)  applies. 

(J)  Every  other  person  (whether  a  native  or  a 
foreigner)  domiciled  in  British  India,  shall  be  deemed 
to  have  attained  his  majority  when  he  shall  have 
completed  his  age  o{  eighteen  years,  and  not  before. 

So  far  as  the  capacity  to  sue^^  is  concerned,  a  minor 
attains  majority  under  rule  (a),  at  the  beginning  of 
the  21st  anniversary  of  his  birth-day,  and  under  rule 
(i),  at  the  beginning  of  the  18th  anniversary  of 
that  dav.^ 

'  Section  443,  Civil  Procedure  Code. 

*  Stephen  v,  Stephen,  I.  L.  R  ,  9  Calc,  901.  Application  f or  a  certificate^ 
or  a  mere  order  granting  a  certificate,  is  not  saffioient. 

'  Perijasami  v,  Seshadrl,  I.  L.  B.,  3  Mad.,  11. 

'*  Section  2,  Act  IX  of  1875,  enacts  9k  proviso,  so  far  as  the  capacity  to 
act  in  certain  non-judicial  matters  is  concerned.  Puyikuth  r.  Kairshira- 
pokil,  I.  L.  R.,  3  Mad.,  248. 

»  Section  4,  Act  IX  of  1876. 

It  may  be  mentioned  here,  that  Act  IX  of  1875  extends  to  the  whole 

of  British  India,  and,  so  far  as  regards  auhjects  of  Her  Majesty,  to  the 

dominions  of  Princes  and  States  in  India  in  alliance  with  Her  Majesty. 

llie  Act  was  passed  with  the  object  of  prolonging  the  period  of  nonage 

and  of  attaiain^  greater  uniformity  and  certainty  respecting  the  age  of 

majority. 

ffie  The  previous  state  of  the  law  was  anything  but  satisfactory.    Maho- 

previous      medans  attained  their  majority  at  the  age  of  sixteen  unless  symptoms 

8Ute  0         ^£  puberty  appeared  at  an  earlier  age.  ( Abdool  v,  Uusst.  Elias,  8  W.  R.,  301, 
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"  Twenty-one   is   the   full   age   by   tlie   laws  of  Lectubb 
England,  Spain,  and  of  the  United  States  of  Amer-     — 
ica,  and   also  by  the  law  which  now  prevails  in  jawl'^^ 
France,    Belgium,  and  Holland;  but  in  the   three 
countries  last  mentioned,  a  minor  is  emancipated  and 
obtains  majority  at  once  by  marriage;  or,  if  he  has 
completed  his  fifteenth  year,  by  a  judicial  declar- 
ation of  the  father,  or,  if  the  father  be  dead,  of  the 
mother."* 

The  term   Munacy '  (see   sec*  12,  Act   XIV  of  insanity 
1859)   has  acquired  an  extent  of  meaning  equal*"  *  "^^' 


but  Bee  Agpra  Sad.  Rep.  for  1857,  p.  21.)  Hiodns,  aooordlng  to  the  law  of 
the  Bengal  school,  attained  majority  at  the  end  of  fifteen  years,  and  minurity 
according  to  the  Mitakshara  school,  on  the  completion  of  the  sixteenth  ^^jof^y, 
year.  (Cal.  Sad.  Dewany  Beports  for  1853,  p.  505  ;  2  Bomb.,  325.)  In  the 
mofnssil,  sec.  2,  Beng.  Reg.  XXVI  of  1793,  extended  the  period  of  minority 
of  proprietors  of  estates  paying  revenue  to  Government  to  the  end  of  the 
18th  year,  whether  they  were  HinduB  or  Mabomedans,  males  or  females, 
in  possession  x>r  ont  of  possession,  in  respect  of  all  acts  done  by  such 
proprietors,  both  as  to  matters  connected  with  real  estate,  and  matters 
of  personal  contract.  (Bykont  v,  Pogose,  6  W.  R.,  2;  Ranee  Roshnn  v. 
Raja  Enayet,  5  W.  R.,  4.)  Act  XL  of  1858  similarly  extended  the  period 
in  the  case  of  all  persons  in  the  mofnssil  of  the  Bengal  Presidency,  not 
being  European  British  subjects,  whether  certificates  had  been  taken  out 
under  the  Act  or  not.  (Modhnsudun  v.  Debt  Govinda,  10  W.  R.,  F.  B.,  36.) 
A  different  construction  was  put  upon  the  corresponding  Bombay  Act 
(XX  of  1864),  and  it  was  held  that  the  limit  of  18  years  was  not  applica- 
ble to  any  person  until  the  Act  was  brought  into  play  by  the  exercise 
of  the  jurisdiction  of  the  Court  (Shiyji  v.  Data,  12  Bomb.,  281.)  Hindus 
and  Mahomedans  and  others,  domiciled  in  Calcutta  and  subject  to  the 
jurisdiction  of  the  Supreme  Court  or  the  Original  Side  of  the  High  Court, 
were  not  affected  by  Reg.  XXVI  of  1793  or  Act  XL  of  1858.  (Mothoor 
Mohun  r.  Coomar  Surendro,  24  W.  R.,  464,  F.B. ;  Kally  Churn  v.  Bhuggo- 
butty  Chum,  19  W.  R.,  210,  F.  B.)  But  in  Rajooomar  Roy  v.  Alfuruddin, 
8  C.  L.  R.,  419,  in  which  the  Full  Bench  decision  in  the  24  W.  R.  was 
not  referred  to,  it  was  held  by  a  single  Judge,  that  if  a  resident  of  Cal- 
cutta had  property  in  the  mofnssil,  the  age  of  his  majority  might  ber 
extended  by  the  provisions  of  Act  XL  of  1858,  at  least,  if  the  cause  of 
action  occurred,  and  the  suit  was  brought,  in  the  mofussil. 
*  Macpherson's  Civil  Procedure  Code,  5th  Ed.,  p.  67. 
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Lecturb  to  that  of  the  generic  term  *  insanity/  though  it  was 
— 1  formerly  used  to  denote  periodical  insanity  only.* 
An  idiot  is  a  person  who,  by  a  perpetual  infirmity 
from  his  birth,  has  been  without  understanding. 
A  man  who  is  deaf  and  dumb  from  his  birth  is*  not 
necessarily  an  idiot,  though  this  may  be  the  legat 
presumption.  Insanity  is  not  congenital,  it  is  caused 
by  sickness,  grief  or  other  accident. 

Insanity  or  unsoundness  of  mind  is  a  ground  of 
exemption,  whether  there  has  been  a  commission 
of  lunacy,  or  committeeship,  or  any  analogous 
measure  or  not*  Under  Acts  XXXIV  and  XXXV 
of  1858,  a  person  is  a  lunatic  when  he  is  incapable 
of  managing  his  affairs  by  reason  of  unsoundness 
of  mind.'  And  ^  unsound  mind '  comprehends  imbe- 
cility, whether  congenital  or  arising  from  old  age,  as 
well  as  mental  alienation  resulting  from  disease.^  A 
temporary  loss  of  memory  and  understanding  arising 
from  accidental  and  temporaiy  causes,  or  mere  weak- 
ness of  intellect,  does  not  constitute  insanity  or 
unsoundness  of  mind.^  If  the  mind  is  unsound 
on  one  subject,  provided  that  unsoundness  is  at  all 
times  existing  upon  that  subject,  such  a  mind  is 
not  really  sound  on  other  subjects.*  In  the  case  of 
lunacy,  the  ordinary  presumption  is,  that  those  who 
are  thus  unfortunately  visited  never  entirely  recover 

»  Webster. 

*  Troup  V.  E.  I.  Co. ;  Dyce  Sombre  v,  B.  I.  Co.,  4  W.  R.,P.  C,  111.  But 
a  lunatic  is  not  obliged  to  sue  by  bis  next  friend  unless  he  is  a^udged 
to  be  so.    Sec.  463,  Civil  Procedure  Code. 

*  Mr.  Q.  Sherman  o,  B.  Sherman,  24  W.  R.,  124. 

*  Urown,  p.  649.  '  In  re  Cowasji,  I.  L.  R.,  7  Bomb.,  15. 

*  See  Waring  r.  Waring,  6  M.  P.  C.  C,  341,  cited  at  p.  549  of  Brown 
on  limitation. 
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tlieir  mental  faculties.     Where  the  fact  of  lunacy  is  LEcruaB 

IX. 

proved  generally,  a  lucid  interval  is  not  presumed,  — 1 
but  the  sanity  and  legal  competency  of  the  party 
must  be  clearly  proved.  A  mere  diminution  or 
remission  of  the  complaint  is  not  sufficient.*  So  far 
as  1  know,  it  has  not  been  decided  in  any  reported 
Indian  case  that  the  occurrence  of  a  lucid  interval 
shall  be  deemed  to  be  a  cessation  of  disability  within 
the  meaning  of  the  Exception. 

Act  XIV  of  1859  did  not  expressly  provide  for  co-«xi8t- 
double  or  co-existing  disabilities.  Act  IX  of  1871  succeMive 
supplied  this  defect,  but  did  not  provide  for  super-  "*'**•• 
venient  or  successive  disabilities  in  the  same  or 
different  persons.^^  Act  XV  of  1877  not  only  extends 
the  time  when  the  plaintiff  is  under  two  disabilities, 
at  the  time  when  limitation  ordinarily  commences 
to  run,  but  it  grants  the  same  privilege,  if  a  second 
disability  supervenes  before  the  cessation  of  the 
first.  And  it  does  the  same,  if  the  person  to  whom 
the  right  to  sue  first  accrued  dies  before  he  ceases 
to  be  under  a  disability,  and  his  legal  representa- 
tive labours  under  the  same  or  another  disability. 
Thus  if  Ay  the  party  first  entitled  to  sue,  is  a  minor 
at  the  time  when  the  period  of  limitation  begins  to 
run,  and  insanity  supervenes  before  he  attains  ma- 
jority, or  if  A  dies  a  minor,  leaving  an  infant  or 
insane   son  as  his  legal  representative,  limitation 

« 

*  Aogell,  860. 197  (note),  where  selections  from  D'Aagnessean,  and  Sir 
Wm.  Grant's  deoision  in  Hall  v,  Warren,  9  Ves.,  611,  are  referred  to. 

**  Sookhmojee  r.  Raghubendro,  24  W.  R.,  7 ;  Rajah  Lall  v,  Delpntti, 
5  G.  L.  R.,  372,  392.  Successiye  disability  in  different  persons,  that  is, 
the  disability  of  representatives,  is  no  ground  of  extension  under  3  and 
4  WUL  IV,  c.  27.    See  sec.  18. 
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LECTtJEB  does  not  commence  to  run  either  against  A  in  the  first 

IX.  .  ,  • 

— -  case,  or  his  son  in  the  second,  so  long  as  he  or  his  son  is 
not  entirely  free  from  disability ;  provided,  of  course, 
that  the  disabilities  overlap  each  other,  and  there  is 
no  break  between  them.  If  it  is  not  a  case  of  a  con^ 
tinidng  disability  from  the  first,  if  A  ceases  to  be 
under  any  disability  (even  for  a  day)  before  he  dies, 
or  if  his  legal  representative  is  not  a  minor,  or 
insane,  or  an  idiot,  at  the  time  when  he  dies,  limitation 
commences  to  run,  and  no  subsequent  disability  of  A 
or  his  legal  representative  stops  it.^  Such  subsequent 
disability  occurring  at  ani/  time  during  the  ordinary 
period  of  limitation,  was  a  ground  of  extension  under 
the  Regulations.*  But  since  the  Limitation  Act  of 
1859,  the  law  of  British  India'  follows  the  English 
rule,  that  time  does  not  run  against  the  person 
entitled  to  sue,  only  if  he  is  under  a  disability  from 
the  very  day  when  the  right  to  sue  acciiies,  or 
when  limitation  ordinarily  begins  to  operate. 
Subsequent     If  limitation  commences  to  run  aorainst  the  party 

birth  or  .  .  .  ®  . 

adoption  of  who  is,  at  the  time,  the  person  entitled  to  bring  the 

claimant.  ,  *■  t  •     %  a        n  ^11 

action,  even  the  subsequent  birth*  of  a  preferable 
claimant  will  not  give  the  latter  any  extension  of 
time  on  the  ground  of  his  minority  or  idiocy. 

The  subsequent  birth  of  a  person  (who  would 
be  the   next   owner  after   the  death   of  a  Hindu 


»  Sreemutty  Obhoya  ».  Hurrikristo,  10  W.  R.,  286. 

«  Dyce  Sombre  v.  R  I.  Co.,  4  W.  R.,  P.  C.  111. 

'  See  Lecture  VIII,  p.  235,  and  Lecture  III,  p.  63. 

^  The  person  who  claims  the  benefit  of  this  exception  must  be  in  exist- 
ence at  the  time  when  limitation  nsnallj  begins  to  run. — Siddhessur  r. 
Sham  Chand,  23  W.  R.,  2*85  ;  Mrinno  Moyee  t;.  Bhoobun  Moyee,  23  W. 
R.,  42, 44. 
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widow,  in  case  an  alienation  or  an  adoption  made  lkctubb 

by  her  be  set  aside)  does  not  entitle  that  person,     1 

although  he  is  under  a  disability,  to  take  advantage 
of  the  exception  allowed  by  sec.  7  of  Act  XV  of 
1877,  and  the  corresponding  provisions  of  Act  XIV 
of  1859  and  Act  IX  of  1871.  Thus,  where  a  Hindu 
of  Bengal  dies  leaving  behind  him  his  mother,  a 
sister,  and  an  uncle's  son,  and  the  mother  alienates 
the  estate  left  by  him,  limitation  under  art.  125  of 
Act  XV  commences  to  run  against  the  uncle's  son  ; 
and  a  son  of  the  sister,  born  after  the  alienation, 
cannot,  in  a  suit  to  set  aside  the  alienation,  claim  an 
extension  of  time  on  the  ground  of  his  (subsequent) 
disability,  although  such  disability  has  existed  from 
the  time  of  his  birth.  The  sister's  son,  however, 
will  be  entitled  to  bring  a  suit  for  possession  after 
the  death  of  the  mother  under  art.  141.  The 
same  rule  applies  to  the  case  of  an  improper  alien- 
ation by  a  Hindu  widow,  which  a  son  subsequently 
adopted  by  her  attempts  to  set  aside  during  the  li/e 
of  the  widow.*  Again,  where  the  mother  and  guard- 
ian of  a  Hindu  infant  son  is  dispossessed  of  the 
family  estate,  and  the  infant  dying  unmarried,  the 
mother  succeeds  him  as  his  heir,  and  then  adopts  a 
minor  son  under  her  deceased  husband's  permission, 
limitation  begins  to  operate  against  the  mother  from 
the  death  of  the  first  minor,  and  the  second  minor 
cannot  claim  the  benefit  of  the  exception,  although 
he  has  been  under  a  disability  from  the  time  of  his 
adoption  into  the  family.*     If  in  a  similar  case,  the 

»  Gobind  v.  Ramkanye,  24  W.  R.,  183. 
•  Gobind  v.  Hurro  Chimder,  7  W.  R.,  134. 
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Lkctubb  motlier  or  other  guardian  improperly  alienates  the 
— 1  estate  instead  of  being  dispossessed  of  it,  limitation, 
it  is  apprehended,  commences  to  run  against  the 
mother  from  the  time  when  she  succeeds  the  first 
minor  as  his  heir,  and  the  subsequent  adoption  of 
the  second  minor,  and  the  consequent  divestment  of 
her  interest,  does  not  stop  the  running  of  time. 
But  it  has  been  said  that,  in  such  a  case,  the  adopted 
son  occupies  the  same  position  as  the  first  ward  for 
whom  the  guardian  acted  at  the  time  of  the  aliena- 
tion, and  that  a  suit  to  set  aside  the  alienation  is 
not  barred  if  brought  within  three  years  of  the 
second  ward's  attaining  his  majority.^  This  dictum 
is  based  on  the  supposition  that  the  principle  of 
art.  44  of  Act  XV  applies  to  the  case,  that  the 
cause  of  action  does  not  arise,  and  that  time  does 
720/  commence  to  run  until  the  adopted  son  attains 

« 

his  majority.  The  alienation,  however,  not  being 
made  by  the  mother  as  the  guardian  of  tlie  second 
minor^  the  suit,  strictly  speaking,  is  not  a  suit  by  a 
ward  "to  set  aside  a  sale  by  his  guardian"  within 
the  meaning  of  art.  44. 

iPf*d5cn7-       '*  '®  ^"'^   when  the  person  entitled  to  sue  is 
«iit8, 110     under  a  disability  that  the  law  extends  the  pres- 

ground  of  .  . .      .         • 

exemption,  cribcd  period  of  limitation.  When  the  defendant^ 
or  the  party  liable  to  be  sued,  is  under  a  legal 
disability,  no  extension  is  allowed,  for  there  is 
nothing  to  prevent  the  plaintifi^  from  suing  such 
a  party.  The  absence  of  the  defendant  from  Britisii 
India,  though  not  a  legal  disability^  often  makes  it 

7  See  Prosonno  v.  Af zoloDissa,  I.  L.  R.,  4  Calc,  523.  Bat  oompare  Sookh 
Uoyee  v.  Raghubeudro,  24  W.  B.,  7. 


THE   EXCEPTIONS.   LEGAL   DISABILITY.  257 

iHfficuIt  for  the  plaintiff  to  prosecute  a  suit  against  lbgturb 
him,  and  such  absence  is  recognised,  as  a  ground  of    — 
extending  the  ordinary  period,  by  sec.  13,  Act  XV 
of  1877. 

Under  Acts  XIV  of  1859  and  IX  of  1871,  tbes^.7.^ 
legal  disability  of    the   plaintiff  was  a  irround  ofappHesto 

,  '^  .  .  °  suits  and 

exemption  from  the  ordinary  rule  in  respect  of  the  appUca- 
limitation  o(  ^uits  or  actions.  And  it  was  held  that 
the  legal  disability  of  an  applicant  to  make  an 
application  (e.^.^  of  a  decree-holder  to  make  an 
application  for  the  execution  of  the  decree)  was  not 
a  ground  for  extending  the  prescribed  period  of 
limitation.^ 

According  to  the  practice  of  the  Calcutta  Sudder 
Court,  decree-holders  were  allowed  the  benefit  of 
the  exceptions  to  the  ordinary  law.*  The  framers 
of  Act  XV  have  adopted  the  doctrine  of  the  Sudder 
Court,  and  expressly  extended  the  exception  as  to 
disabilities  and  several  other  exceptions  to  all  appli^ 
cations  to  which  its  provisions  apply/® 

The  time  for  preferring  an  appeal  is  not  extended 
by  the  circumstance  of  the  applicant  being  under 
a  disability.^ 

Under  Act  XIV  of  1859  and  Act  IX  of  1871,  itDfcabfiiiy 
was  necessary  that  the    person    entitled    to    sue  from  wilkh 
should  be  under  a  disability  at  the  time  when  the  onim^l^ 
righi  to  sue  first  accrued.     Under  the  present   law  r^kwi^!^ 

•  Rotty  V,  Chunder,  5  W.  R.,  Miao.,  10 ;  Tarruck  v,  Poomo,  8  W.  B.,  137  ; 
20  W.  B.,  53  ;  I.  L.  B.,  2  Gale,  336.  But  (as  to  Aot  XIV  of  1859)  see 
I.  L.  B.,  10  Calc,  748. 

'  See  Hyder  All's  case,  decided  on  the  11th  January  1851. 
^*  See  Anatharama  v.  Kamppanan,  I.  L.  B,,  4  Mad.,  119 ;  and  the  Table 
appended  to  Lectnre  VIII. 

*  Sheikh  Khoda  Bux  v.  Badri  Narain,  8  C.  L.  B.,  306,  309. 

B 
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Lecture  it  is  uecessarj  that  the  disability  should  exist  at 
—  the  time  from  which  the  period  of  limitation  is  to 
be  reckoned.  It  has  been  already  observed*  that 
this  time  {vim.^  the  terminzcs  a  quo)  is  not  necessa- 
rily identical  with  the  date  of  the  accrual  of  the 
right  to  sue.  Where  the  starting  point  of  limita* 
tion,  as  fixed  by  the  3rd  column  of  schedule  ii,  Act 
XV  of  1877,  is  later  than  the  accrual  of  the  cause 
of  action,  no  great  inconvenience  will  arise  by  this 

, „.  chanee  in  the  law.     But  in  cases  where,  under  the 

ence  of  thw  ^xpj.ggg  provisious  of  schcdulo  ii,  limitation  starts 
from  a  time  anterior  to  the  date  when  the  plaintiff 
is  first  entitled  to  sue,  he  may  not,  if  he  falls  into 
disability  in  the  interval^  have  ant/  opportunity  of 
asserting  his  rights.'  Section  7  of  Act  XV  will  not 
give  him  an  extension  of  time,  because  he  was  not 
under  any  disability  at  the  time  from  which  the 
period  of  limitation  is  to  be  reckoned^  though  he  fell 
into  disability  at  the  time  when  he  first  had  an 
actual  right  to  sue.  Thus  if  a  person  deposits  or 
pawns  moveable  property  with  an  understanding 
that  he  will  recover  or  redeem  the  same  after  one 
year  from  the  date  of  the  deposit  or  pawn,  he  may, 
under  art.  145,  have  no  opportunity  of  suing  the 
depositary,  or  pawnee,  if  he  becomes  insane  in  the 
course  of  the  year,  and  is  not  cured  until  more 
than  SO  years  ci/ter  the  date  of  the  deposit  or  pawn. 
So  again,  in  a  suit  by  a  purchaser  of  land  at  a  sale 
in   execution   of  a  decree,    for  possession   of  the 

*  See  Lecture  VIII,  p.  227,  rupj'a, 

*  See  Owen  v.  De  Beauyoir,  16  M.  k,  W.,  567,  cited  in  Banning  on 
Limitation,  p.  136. 
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purchased  land  (when  the  judgment-debtor  was  in  lbctubb 
possession  at  the  date  of  sale),  the  plaintiff  will  — ^ 
have  no  extension  of  time,  if  he  becomes  insane 
after  the  date  of  the  sale,  (from  which  the  period 
of  limitation  is  to  be  computed),  although  such 
insanity  overtakes  him  before  the  sale  is  confirmed 
under  section  316  of  the  Civil  Procedure  Code. 
Until  Act  XII  of  1879  was  passed,  the  title  to  the 
property  vested  in  the  purchaser  from  the  date  of 
sale,  but  now  it  vests  from  the  date  of  the  certificate 
and  confirmation  of  sale,  so  far  as  the  decree^ 
holder  and  the  judgment-debtor  and  persons  claim- 
ing through  or  under  them  are  concerned.  If  a 
suit  for  possession,  therefore,  has  to  be  instituted 
against  persons  claiming  through  or  under  the 
judgment-debtor,  the  purchaser  may,  under  art. 
138,  have  no  opportunity  of  asserting  his  rights, 
if  he  becomes  insane  after  the  *afe,  but  before  its 
confirmation^  and  is  not  restored  to  sanity  until  more 
than  12  years  have  elapsed  from  the  date  of  sale. 

In  cases  where  the  period  of  limitation  does  not  Arts.  44 
ordinarily  commence  to  run,  according  to  schedule  ii,  *° 
until  after  a  particular  disability  has  ceased,  as 
in  suits  by  wards  who  have  attained  majority  to 
set  aside  sales  by  their  guardians,  or  suits  for 
property  which  the  plaintiffs  have  conveyed  while 
insane  (see  arts.  44  and  94),  the  provisions  of  sec- 
tion 7  of  Act  XV  do  not  apply,  unless  a  second 
disability  overtakes  the  plaintiffs  on  or  before  the 
dates  fixed  as  the  starting  points  of  limitation. 

The   cessation  of   disability    (single,   double  orceMation 
successive)  is  a  statutable  cause  of  action   from  ty,  or  death 
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Lbc^rib  wbicb  tbe  person  freed  from  disability  is  entitled  to 
— ^     compute  the  prescribed  period  of  limitatiou.     Pro- 

abiiity,a    vidcd  tbat  if  such  period  exceeds  tbree  years,  be  is 

cause  of  not  entitled  to  tbe  full  period,  but  only  to  tbree 
years  from  tbe  date  of  tbe  cessation  of  disability. 

A  transferee,  creditor,  or  lejjal  representative  of 
tbe  person ^eerf  from  disability,  is  not  entitled  to  tlie 
privilege  conferred  by  sec.  7.  But  if  tbe  person 
first  entitled  to  sue  continues  to  be  under  disability 
up  to  tbe  time  of  bis  deaths  bis  death  is,  subject 
to  tbe  proviso,  a  statutable  cause  of  action  to  bis 
legal  representatives^  even  wbere  tbey  tbemselves 
are  under  no  disability. 

Proceed-        Miuors,  idiots,  and  insane  persons  are  not  for- 

ID^8  during     , 

the  period  biddcu  to  sue   (by  tbeir  next  friends)   before  tbe 

of  diaabi-  ,  .  . 

lity.  cessation  of  disability.  Tbe  law  does  not  say  tbat 
tbey  "  may  institute  tbe  suit  or  make  tbe  applica- 
tion after  the  disability  has  ceased^  witbin  tbe  same 
period  as  would  otherwise  bave  been  allowed,"  &c., 
but  tbat  ^^  tbey  may  institute  tbe  suit  or  make  tbe 
application  wittiin  the  same  period^  after  tbe  dis- 
ability bas  ceased,  as  would  otherwise  bave  been 
allowed,"  &c.  Tbe  words  **  after  tbe  disability  bas 
ceased"  following^  as  tbey  do,  tbe  words  "  witbin 
the  same  period,"  pretty  clearly  indicate  the  real 
meaning  of  tbe  Legislature.  It  cannot  be  tbe  policy 
of  tbe  law  to  postpone  tbe  trial  of  claims,  and  it  is 
unreasonable  to  bold  that  a  claim  which  is  not 
barred  is  to  be  thrown  out  because  it  is  asserted 
too  soon  rather  than  too  late.  The  next  friend 
of  tbe  person  under  disability  may  bring  a  suit  at 
any  time  during  the  continuance  of  the  disability, 
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lbctubb  to  claim  the  special  protection  afforded  by  the 
- —  law.®  A  person  who  purchases  or  otherwise  acquires 
note^^  their  right  to  sue,  either  during  the  continuance  of 
^egl"*"'  their  disability  (in  execution  of  a  decree  against 
them  or  from  their  guardians),  or  after  the  cessation 
of  their  disability,  is  not  entitled  to  compute  the 
period  of  limitation  from  the  statutable  cause  of 
action,  which  sec.  7  of  Act  XV  of  1877  gives  to 
the  original  holders  of  the  right.  As  against  the 
purchaser  or  transferee,  time  runs  from  the  actual 
cause  of  action  or  the  ordinary  starting  point  of 
limitation.*  The  transfer  of  the  right  of  a  person 
under  disability  does  not  carry  with  it  his  personal 
exemption  from  the  ordinary  rule  of  limitation.  In 
some  cases,  the  purchaser,  instead  of  taking  from  the 
person  under  disability  an  absolute  transfer  of 
property  not  in  his  possession,  may  enter  into  a 
contract  for  purchase,  to  be  completed  when  the 
property  shall  have  been  recovered  by  suit.  If  he 
cannot  protect  himself  in  this  way,  or  in  any  other 
way,  he  cannot,  as  the  law  stands,  expect  to  enforce 

"  It  would  seem  that  if  the  person  first  entitled  to  sae  dies  one  daj 
after  the  cessation  of  disability,  his  son  or  other  legal  representative 
(even  when  he  is  himself  under  disability)  cannot  claim  the  exemption 
granted  by  sec.  7.  The  legal  representatiTe,  in  snoh  a  case,  must  bring 
his  suit  within  the  ordinary  period  from  the  ordinary  starting  point  of 
limitation.  He  cannot  have  the  advantage  of  the  allowance  of  three 
years  from  the  cessation  of  his  predecessor's  disability. 

'  Mahomed  v.  Eakoob,  24  W.  B.,  181 ;  and  Budra  Kant  r.  Nobokishore, 
I.  L.  B.,  9  Oalc,  663. 

Section  11  of  Act  XIY  of  1859  may  bear  a  different  construction. 
The  language  of  the  section  gives  the  statutable  cause  of  action,  and 
the  advantage  of  the  three  years'  allowance,  to  the  person  who  labours 
under  disability  and  to  all  his  representatives,  whether  he  diee  under 
disability  or  not.  The  English  law  on  the  subject  of  the  ptirehascr^t 
right  to  the  exemption  is  not  free  from  doubt    See  Banning,  p.  136. 
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his  purchased  right  when  it  has  been  barred  by  the  lecturb 
ordinary  rule  of  limitation.  As  the  law  does  not  — 1 
say  that  the  alienation  of  the  estate  of  a  person 
under  disability  shall,  so  far  as  that  estate  is 
concerned,  be  deemed  to  be  a  termination  of  the 
disability,  to  extend  the  exemption  to  the  alienee  is 
to  allow  him,  without  any  excuse^  to  sleep  upon  his 
rights  with  impunity,  so  long  as  the  alienor  con- 
tinues to  be  under  (actual)  disability,  and  for  three 
years  afterwards.^® 

It  is  possible  that,  in  some  cases  of  such  alienation,  Hardenses 
the  alienee  may  find  himself,  on  the  very  date  of  exisdng* 
the  alienation,  barred  by  the  ordinary  rule  of  limit-  **^' 
ation,  and  it  may  perhaps  seem  rather  hard  (specially 
in  cases  of  involuntary  alienation)  that  a  right 
which  was  enforceable  the  day  be/ore  the  alienation 
ceases  to  be  enforceable  the  very  next  day.  Hdrd 
cases,  it  is  said,  make  bad  law.  But  the  Judge 
and  the  Lawyer  should  avoid  this  result.  They 
should  not  put  a  forced  construction^  upon  a  law 
which  is  expressed  in  clear  and  precise  terms  to 
avoid  what  they  consider  to  be  a  hardship.  The 
same  remark  applies  to  other  similar  cases.  If 
a  person  to  whom  a  right  to  sue  has  accrued  should 
die  immediately  thereafter,  leaving  a  minor  son,  the 
ordinary  period  of  limitation  might  expire  during 
the  minority  of  such  son,  and  he  might  have  no 
opportunity  of  asserting  a  right  which  his  father  had 
not  time  to  assert*     So  again,  if  a  cause  of  action 

**  See  the  jadgment  of  Garth,  C.  J.,  in  Radra  Kant  v.  Nobokishore, 
I.  L.  R..  9  Calc,  663,  P.  B. 

*  See  the  judgment  of  Mitter.  J.,  in  the  Fall  Bench  case  cited  above. 

•  Thompson,  2nd  Edition,  p.  277. 


action. 
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Lbotubb  accrues  to  a  minor,  and  lie  dies  on  tlie  day  be  attains 
—  his  majority,  his  legal  representative  (whether  he  is 
himself  a  minor  or  not)  might  find  himself  barred 
by  (the  ordinary  rule  of)  limitation,  from  asserting 
a  right  which  his  predecessor,  if  alive,  could  have 
asserted  within  the  time  allowed  from  the  date  of 
his  majority. 

To  whom       The  cessation  of  disability  under  Act  XIV  of  1859 

is  cessation  ,     ,    ^  t  «  .  «  11 

of  disabiii-  was  a  statutable  cause  of  action  to  the  person  labour- 
under  dis-  ing  under  disability,  as  well  as  to  his  representatives. 
cause  of  The  actiou  might  be  brought  "  by  such  person  or  his 
representative  wi  thi  n  the  same  time"  after  the  disability 
had  ceased,  &c.  Under  Act  XV  (as  well  as  under 
Act  IX)  the  cessation  of  disability  is  a  statutable 
cause  of  action  to  the  person  who  has  laboured 
under  the  disability,  while  his  death  (if  the  disability 
continues  to  the  time  of  his  death)  is  a  statutable 
cause  of  action  to  his  legal  representative.'    If  there 

'  Under  Act  XTV  '*  his  representative/*  nnder  Act  IX  ''his  representa- 
tiye  in  interest  after  his  death  "  and  nnder  Act  XV  "  his  legal  representa- 
tiye  after  his  death  **  are,  nnder  certain  restrictions,  entitled  to  the  benefit 
of  the  exception.  Under  sec.  179  of  the  Indian  Snccession  Act  (X  of 
1865)  and  sec.  4  of  the  Probate  and  Administration  Act  (V  of  1881), 
the  executor  or  administrator  of  a  deceased  person  is  his  legral  repre- 
sentatiTe  for  all  purposes,  and  all  the  property  of  the  deceased  person 
Tests  in  him  as  such.  As  regards  persons  goYcmed  by  the  Indian  Sue* 
cession  Act,  none  but  an  executor  who  has  taken  out  probate,  or  an 
administrator  who  has  obtained  letters  of  administration,  can  be  their 
legal  representative. — ( Pogose  v.  Bibee  DUkhoon,  2  C.  L.  E.,  278).  Am 
regards  Hindus  in  the  Lower  Provinces  of  Bengal,  and  the  towns  of 
Madras  and  Bombay,  if  the  deceased  does  not  die  intestate,  his  executor 
or  administrator  with  the  will  annexed  is  his  only  legal  representative. 
(Act  XXI  of  1870.)  As  regards  other  Hindus,  and  persons  exempted  from 
the  operation  of  the  Indian  Succession  Act,  the  grantee  of  probate  or 
administration  alone  is  their  legal  representative  if  probate  or  adminis- 
tration  has  been  applied  for  and  granted  (sec.  82,  Act  V  of  1881) ;  if 
probate  or  administration  has  not  been  applied  for  and  granted,  their  heirs 
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is  no  break  in  the  continuity  of  the  disability  of  tlie  lecture 
person  first  entitled,  and  his  legal  representative  — '- 
is  also  under  disability  (single,  double  or  superven- 
ing) from  the  time  of  his  death,  the  cessation  of 
the  disability  of  such  representative  is,  to  him,  a 
statutable  cause  of  action  under  Act  XV.  It  is  not 
expressly  provided  that  if  such  disability  of  the  legal 
representative  continues  up  to  his  deaths  that  his 
legal  representative  shall  have  any  extension  of 
time  under  sec.  7. 

Although  the  cessation  of  disability  or  the  death  of  J^^^Jj^j^^ 
the  person  under  disability  is,  under  the  special  pro-  "*JfjJ*"i3 
visions  of  the  law,  anew  starting  point  of  limitation,  J^J^Jt^" 
i.e..  a  statutable  cause  of  action,  Act  XV  does  not,  as  *Ji«  <»«»« 

'  '  'of  action, 

the  Regulations  did,*  give  the  plaintiflf,  in  all  cases,  °'^^^^*"** 
the  full  period  of  limitation  from  the  date  thereof.*  "^™^« 

•^  *  ^     ordinary 

He  is  entitled  to  the  full  period  when  such  period  is  starting 
three  years  or  less.     In  other  cases  (viz.^  in  suits  limitation. 
under  arts.   116 — 149,  and  in    applications  under 
art.   180  and  part  of  art.  179)  he  is  entitled  only 
to  three  years  from  the  statutable   cause  of  action. 
He  and  all  his  representatives,  however,  are  in  all 


or  deviBees  are  their  legal  representatlYee.  (See  Qreender  v.  Mackintosh, 
4  G.  L.  B.,  193,  210.)  As  to  who  else  may  or  may  not  be  their  legal  repre- 
sentatives for  the  pnrpoee  of  being  sned  or  proceeded  against,  see 
Prossnnno  v.  Kristo,  L  L.  B.,  4  Calc,  342  ;  Synd  Nader  o.  Bishon  Ohnnd, 
2  Shome*8  Beports,  p.  62  ;  Dhoronidhnr  v,  Agra  Bank,  I.  L.  B.,  5  Gale., 
86.  In  sec.  10,  Act  XV  of  1877,  the  Legislature  uses  the  term  '  assigns,* 
as  opposed  to  the  term  *  legal  representatives.' 

*  Kishen  v.  Mudden,  6  W.  B.,  32,  33. 

•  The/uU  ordinary  period  is  allowed  where  it  is  either  10, 16,  20  30,  60, 
or  90  days  ;  or  6  months  ;  or  1,  2,  or  3  years.  Where  the  ordinary  period 
is  6,  12,  30,  or  60  years,  only  3  years  are  allowed  from  the  statutable 
cause  of  action  under  sec.  7.  Ten  days  is  the  minimum  period,  and  3  years 
the  maximum  period,  allowed  from  the  statutable  cause  of  action. 
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lbcturb  cases  entitled  to  the  Jull  period  from  the  actual 
—  cause  of  action,  or  the  ordinary  starting  point  of 
limitation.  For,  sec.  7  is  an  additional  or  supple- 
mentary provision  intended  to  make  a  special  con- 
cession in  favor  of  persons  labouring  under  a  dis- 
ability. Were  it  otherwise,  the  disability,  instead  of 
being  an  advantage  to  them,  might,  in  many  cases, 
turn  greatly  to  their  detriment.  The  person  labour- 
ing under  a  disability  is  not  obliged  to  avail  himself 
of  the  provisions  of  sec.  7,  unless  the  three  years' 
allowance  from  the  statutable  cause  of  action  gives 
him  a  longer  time  than  the  ordinary  period  from 
the  ordinary  starting  point  of  limitation.^  Illustra- 
tions (e)  and  (f)  under  sec.  7  shew  that  the  inten- 
tion of  the  Legislature,  in  enacting  that  section,  was 
to  give  plaintiffs,  under  certain  circumstances,  an 
extension  of  time,  and  not  to  shorten  the  ordinary 
period  in  any  case.^  Where  the  disability  ceases 
after  a  short  time,  and  no  extension  of  time  is  obtain- 
able^ under  the  section,  the  plaintiff  gets  the 
full  period  from  the  usual  starting  point  of  limit- 
ation allowed  by  the  ordinary  law. 

*  Kalee  Doss  r.  Beh&ri,  2  W.  B.,  305  ;  Behari  r.  Beni  Lai,  I.  L.  B.,  3  All., 
408,  412.  See  also  Bahor  v,  Sookea,  13  W  B.,  63 ;  Bamanaja  v,  Venkata, 
4  Mad.,  54 ;  Sookhmoyee  p.  Baghabendro,  24  W.  B.,  7,  8, 10. 

'  Seep.  244  (note),  ante. 

'  Where  the  ordinary  period  of  limitation  is  6, 12,  30,  or  60  years,  and 
the  three  years,  allowed  from  the  cessation  of  disability  or  the  death  of 
the  person  affected  thereby,  end  he/ore  the  termination  of  the  6,  12,  30, 
or  60  years  calculated  from  the  ordinary  starting  point  of  limitation, 
sec.  7  of  Act  XV  does  not  give  the  plaintiff  any  extension  of  time.  This 
question  could  not  arise  under  the  Begulations,  as  the  plaintiff  did  in 
all  cases  get  the  full  period  after  the  cessation  of  the  disability,  where 
such  disability  had  existed  from  the  time  the  cause  of  action  accrued  ; 
and  where  disability  superrened  after  a  part  of  the  period  had  expired, 
he  got  the  remainder  of  the  full  period  from  the  cessation  of  disability. 
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Lboturb  such  an  obnoxious  right/  specially  in  tbe  Punjab' 

1     where  the  right  is  not  forfeited  by  reason  of  the 

preliminary  forms  of  claim,  required  by  the  Maho- 

medan  law,  not  being  gone  through.     This  is  why 

this  class  of  suits  has,  now  for  the  first  time,  been 

excluded  from  the  operation  of  the  exception  as  to 

disabilities.' 

Disability       Sectiou  8  of  Act  XV*  (as  well  as  of  Act  IX)  sub- 

severai      stantially  adopts  the  following  rule  laid  down  by 

ciainumts.  Mcssrs.  Darby  and  Bosanquet  at  page  136  of  their 

treatise  on  the  Statutes  of  Limitation  : — 

"  Where  money  is  payable  to  several  persons 
jointly,  and  one  or  more  of  them  is  under  any  such 
disability  as  before  mentioned  (minority  or  un- 
soundness of  mind),  it  is  apprehended  that  if  from 
the  fact  of  such  persons  being  partners  or  executors 
or  from  any  other  cause,  a  discharge  can  be  given 
without  the  concurrence  of  the  persons  under  dis- 
ability, time  will  run  as  against  all,  but  otherwise 
it  will  not  run  as  against  any  until  all  are  free  from 
disability." 

Section  8,  however,  is  not  confined  to  claims  for 
money^  and   is  expressly  made  applicable  to  joint 

*  Baja  Ram  v,  Bansi,  I.  L.  R.,  1  All.,  207. 

*  See  the  Proceeding's  of  the  Legislative  Gonncil,  19th  Febrnarj  1871. 

'  Under  Act  XTV  of  1859,  it  was  held  in  one  case  that  the  right  of 
pre-emption  conld  not  remain  suspended  by  reason  of  the  plaintifiTs 
disability  (Mere  Mnrtoza  v.  Lalla  Nnrsingh,  7  W.  R.,  86);  bat  this  decision 
was  contrary  to  the  language  of  the  Act.  (See  Jungoo  v.  Alum,  7  W.  R., 
279,  and  the  decision  of  the  Allahabad  High  Court  in  the  case  dted 
above.) 

*  For  the  old  law  on  the  snbject  see  Musst.  Bolakee  Eoomaree 
r.  Luckhemonee,  Calc.  Sud.  Dew.  Reports  for  1860,  p.  349.  It  was  held 
in  that  case,  that  if  one  of  two  co-sharers  of  a  taluk  was  a  minor,  that 
would  excuse  hii  delay  in  suing  in  respect  of  such  taluk. 
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claimants  as  well  as  to  joint  creditors.  The  word  lbctobb 
*  discharge '  in  the  section  is  also  sufficiently  large  to  — - 
include  'release'  of  any  claim.*  The  claim, however, 
must  be  vl  joint  claim  which  cannot  be  enforced  by 
any  of  the  claimants  without  joining  the  others. 
If  several  persons  have  a  joint  cause  of  action, 
and,  in  consequence  of  any  disability  of  one  or  more 
of  the  joint  claimants,  it  is  impossible  for  the  rest 
to  sue,  it  is  but  fair  that  time  should  not  run  even 
against  those  who  are  under  no  disability.^  But 
if  the  legal  relation  between  the  joint  claimants  is 
such  that  those  of  them  who  are  sui  juris  can  give 
a  discharge  ii?ithout  the  concurrence  of  such  of  them 
as  are  alienijuris^  the  provisions  of  sec.  7  will  not 
apply  even  to  the  latter.  Where  such  concurrence 
is  necessary^  and  the  defendant  cannot  be  dis- 
charged of  bis  obligation  during  the  disability  of 
any  of  the  claimants,  even  those  of  the  claimants 
who  are  under  no  disability  may  take  advantage 
of  the  exception.  Besides  partners  and  executors, 
the  members  of  a  joint  Hindu  family^  (including 
the  kurta)  may  supply  an  instance  in  which  one  of  a 
number  of  joint  claimants  may  give  a  discharge 
without  the  concurrence  of  the  others.  But  it  should 
be  observed  that  one  of  several  partners,  exe- 
cutors® or  members  of  a  joint  Hindu  family,*  can- 


*  See  Sweet*8  Law  Dictionary. 

*  Darby  and  Bosanqnet,  p.  39. 

'  Surjn  V.  Kwaheah,  I.  L.  R.,  4  All.,  612. 

*  See  sec.  21,  Act  XV  of  1877. 

*  Komarsami  v.  Pala,  I.  L.  K.,  1  Mad.,  385  ;  and  Goapl  Narain  v.  Mudoo* 
mutty,  14  B.  L.  R.,  21,49.  But  see,  ae  to  the  power  of  a  manager  of  a 
Hindu  family,  Bhola  r.  Purbhu,  I.  L.  R.,  2  Bom.,  67,  72.    The  managing 
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lectubb  not,  as  such^  keep  alive  a  liability,  as  against  the 
— 1     others,  by  an  acknowledgment  signed,  or  a  payment 
made,  by  himself. 


member  of  a  joint  Hindu  family,  it  has  been  recently  held,  has  the  same 
authority  to  acknowledge  an  unbarred  debt  as  he  has  to  create  debts 
(I.  L.  R.,  6  Mad.,  169,  F.  B.)  As  an  agent  of  the  other  members,  the 
kurta  may  keep  alive  a  joint  liability. 

As  to  whether  a  managing  member  has  power  to  bind  an  infants 
estate,  see  Durgapersad  v,  Eeshopersad  I.  L.  B.,  8  Calc,  656,  P.  C. 
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Lbctubb      The  first  exception   to  the  twelve  years'  rule  of 
—     limitation  under  sec.  14,  Reg.  III.   of  1793  (Bengal 
ledK^^'tt  Code)   was   where   the  plaintiff  could  shew  by  clear 
8(Mj.T4,      and  positive  proof,  that  he  had  (within  twelve  years 
m of  im  before  the  institution   of  the   suit)   demanded    the 
money  or  matter  in  question,  and  that  the   defend- 
ant had  admitted  the  truth  of  the  demand,  or  pro- 
mised to  pay  the  money.    A  simple  acknowledgment 
of  the  truth  of  a  demand,  after  the  period  of  limita- 
tion had  once  fully  elapsed,  was  not  sufficient.^®    De- 
mand  by  the  plaintiff  and  admission  by  the  defendant 
were  both  necessary  to  set  time  running  again.^     The 
exception   was   not   confined  to  claims  in  respect  of 
debts  and  legacies,  but  extended  to  all  matters.     Oral 
admissions,   as  well   as  admissions  by  agents^  were 
sufficient.     Indirect  acknowledgments  by  part-pay- 
ments were  also  recognized  in  some  cases.' 
Under  Scctiou  4,  Act  XIV   of  1859,  shut  out  inferences 

A^txiv    and  deductions  of  all  sorts,*  and  confined  the  excep- 
'     tion  to  direct  acknowledgments  in  writing^  signed  by 
the  person  who  was  liable  to  pay  the  same,  distinctly 
admitting  that  a  debt  or  a  legacy  or  a  part  thereof 
was  due.     The  signature  of  an  agent  of  the  defend- 


**  Constmotion,  No.  196.  The  demand  and  the  admisBion  were  re- 
quired to  he  made  within  the  prescribed  period.  Gopee  Kishen  v,  Binda 
bun,  12  W.  R.,  P.  C,  36,  37. 

■  Maopherson,  p.  oxciii ;  Oal.  Sad.  Dew.  Report  for  1856,  p.  20. 

'  Maopherson,  p.  oxoui ;  Gal.  Sel.  Rep.,  Vol.  VI,  p.  135. 

*  Maopherson,  p.  oxoiii ;  Gal.  Sad.  Dew  Report  for  1845,  p.  193. 

*  Gorachand  v.  Lokenath,  8  W.  R.,  335 ;  Gash  v.  McLean,  2  N.  W. 
P.,  403.  But  the  balance  in  an  aocoant  stated  if  signed,  is  deemed 
to  be  acknowledged  as  due.— See  Andarji  r.  Dulabh,  I.  L.  R.,  5  Bomb., 
68. 
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ant  was  not  suflScient.*    Oral  admissions,  or  admis-  Lbotum 

X. 

sions  in  respect  of  matters  other^  than  legacies  and     — 
debts,   were  not  recognised  by  sec.   4.     But  debts 
already  barred  by  limitation  could  be  revived  by  a 
sufficient  acknowledgment/ 

There  were  two  other  provisions   in  Act  XIV  of  Un<'«' 
1859,    which    recognised    an    acknowledgment    iii*y^"^|y 
writing,  viz.^  sec.  1,  cl.  15,  and  sec.  19.   By  the  first  ^i  i«w. 
of  these  provisions  an  acknowledgment  of  the  tide 
of  a  depositor,   pawnor  or  mortgagor,  or  of  his  right 
of  redemption,  when  in  writing,  signed  by  the  depo- 
sitary, pawnee  or  mortgagee,  or  some  person  claiming 
under  him,  renewed  the  period  of  limitation,  if  the 
acknowledgment  was  made  before  the  expiry  of  the 
prescribed  period.*    By  the  second  of  these  provisions, 
a  written   acknowledgment  of  the  right  to  money 
secured  by  a  decree  or  order  of  a  Court  established 
by  Royal  Charter,  signed  by  the  debtor  or  his  agent^ 
during  the  currency  of  limitation,  and  given  to   the 

*  Beedoobhooehnn  v.  Enaet,  8  W.  B.,  1.  Bat  an  acknowledgment  of 
the  right  to  a  decree  of  the  Sapreme  Courts  was  soffioient  even  when 
signed  by  an  agent  of  the  jndgment-debtor.    Sec.  19,  Act  XIV  of  1859. 

*  Admissions  in  respect  of  a  right  to  property  did  not  renew  the 
period  of  limitation.  Amrita  bin  v,  Anyaba  bin,  5  Bomb.,  61  ;  Lalla 
Doorga  o.  Lalla  Lnohman,  17  W.  B.,  272.  The  right  of  redemption,  how 
ever,  conld  be  kept  alive  by  an  acknowledgment  under  sec.  1,  ol.  15. 

'  See  ValiaTambnrattee  v,  Vira  Boyan,  I.  L.  B.,  1  Mad.,  228,  234;  Heera- 
lall  V,  Boy  Dhunput,  24  W.  B.,  282,  284.  The  English  law,  so  far  as  dehU 
are  coocemed,  is  to  the  same  e£fect.  (Darby  and  Bosanquet,  p.  54.)  But 
acknowledgments  in  respect  of  deposits,  pledges  and  mortgages  to  be 
effectual,  were  (even  according  to  Act  XIV  of  1859}  required  to  be  made 
hefore  the  expiry  of  the  prescribed  period  of  limitation,  and  the  same 
rule  applied  to  acknowledgments  of  right  to  principal  monies  secured 
by  decrees  of  the  Supreme  Courts. 

*  Vasudaran  v,  Mussakutti,  6  Mad.,  138.  See  the  construction  put 
upon  the  words  *'  in  the  mean  time,"  used  in  cL  15  as  well  as  in  the  Eng« 
lish  Act,  in  Stanfield  v  Hobson,  2  Smith's  Leading  Cases,  p.  746,  8th  £d« 
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Leotum  party  entided  thefeto  or  his  agents  was  a  ground  for 
— '-  renewing  the  ordinary  period  of  limitation.  An 
acknowledgment  under  sec.  4  or  sec.  1,  cl.  16,  even  if 
made  to  a  third  party/  was  sufficient,  but  an  acknow- 
ledgment under  sec.  19  was  required  to  be  given  to  the 
party  entitled  or  his  agent.  An  acknowledgment 
under  sec.  19  might  be  signed  by  an  agent  of  the 
debtor,  but  an  acknowledgment  under  sec.  4  or  sec.  1, 
cl.  15,^*  was  required  to  be  signed  personally  by  the 
party  liable.  And  while  an  acknowledgment  under 
sec.  4  might  be  made  even  after  the  expiry  of  the 
period  of  limitation,  an  acknowledgment  under  sec.  1, 
d.  15,  or  sec.  19  was  required  to  be  made  before  the 
expiry  of  the  prescribed  period. 

Under  Act  Act  IX  of  1871  did  uot  alter  the  law  so  far  as 
'  acknowledgments  of  the  right  or  title  of  the  depositor, 
pawnor,  and  mortgagor,^  or  of  the  right  to  monies 
secured  by  decrees  or  orders  of  any  Court  established 
by  Royal  Charter,  were  concerned.  Articles  147  and 
148  of  Act  IX  exactly  correspond  to  sec.  1,  cl.  16,  of 
Act  XIV  of  1859,  and  sec.  19  of  the  latter  Act 
corresponds  to  art.  169  of  the  former  Act,  except  that 
there  is  no  mention  in  art.  169,  that  the  acknowledg- 
ment should  be  given  "  in  the  mean  time,"  i.e.y  before 
the  expiry  of  the  period  of  limitation. 

'^  In  respect  of  debts  and  legacies,  Act  IX  intro- 

changes  *•    ,  o  ? 

l"^'r*"*iY  ^uced  two  important  changes.     In   accordance  with 

*  Harro  v.  Monee,  8  W.  B.,  S.  C,  6 ;  Dor  Gopal  «.  Kaaheemn, 
3  W.  R.,  8  ;  Bee  also  5  Bomb.,  176. 

>*  Lachmeebux  v,  Bunjeet  Bftm,  20  W.  B.,  375,  P.  0. 

>  Acknowledgments  of  the  title  or  right  of  these  persons  were  ioeffeo- 
tual  if  signed  bj  agents  of  the  makers,  although  admowledgments  of 
debts  could  be  so  signed  under  sec.  20,  Act  IX.  (Bahmani  v.  Hulasa, 
I.  L.  B.,  1  AU.,  6i2.} 
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the  English  Mercantile  Law  Amendment  Act  (19  and  LwmjM 
20  Vict.,  c.  97,  sec.  13),  an  acknowledgment,  signed  by  — 
an  authorized  agent  of  the  party  to  be  charged 
thereby,  was  rendered  as  good  as  one  signed  by 
himself.  And,  in  accordance  with  Construction 
No.  196  of  the  Calcutta  Sudder  Court,  and  sec.  14  of 
the  Indian  Law  Comndssioners'  Bill  (1841-42),  it  was 
enacted  that  the  acknowledgment,  to  be  eflPectual, 
should  be  made  before  the  expiration  of  the  prescribed 
period  of  limitation.  The  terms  of  the  acknowledg- 
ment, in  accordance  with  the  decisions  under  the  old 
law,  were  required  to  be  such  as  to  amount  to  an 
unqualified  admission  of  a  subsisting  liability. 

Although  the  word  *  promise'  occurred  in  sec.  14,  mpnmue 
Reg.  Ill  of  1793,  and  in  sec.  20,  Act  IX  of  1871,  no  t^i, 

.  X  X    x«  •        perform  or 

promise  to  pay   was  necessary  to  set  tune  runnmg  permit  to 
again.'    The  principle  of  the  decisions  on  the  Eng-  ^1^^ 
lish  Statutes  (21  James  L,  c.  16,  and  9  Geo.  IV,  S^*'^** 
c.   14)   in  actions   of  assumpsit  is  not   applicable 
to  similar  cases  in  British  India.     Those  decisions 
do  not  depend  upon  the  effect  of  a  statutory  excep- 
tion^ but  upon  the   principles  of  the  common  law 
with  respect  to  the  cause  of  action.     It  is  incumbent 
on  the  plaintiff  in   assumpsit  to   prove  a  promise 
made  within  the  period  of  limitation,  and  such  as  to 
agree  with   that   laid  in  the  declaration.     When  the 
acknowledgment  amounts  to  a  fresh  promise  to  pay, 
that   promise  is   considered  as  one  of  the  causes  of 

'  See  Gopee  Kishen  v.  Bindabun,  12  W.  B.,  P.  C,  36,  37. 

Under  the  English  Common  Law,  an  implied  promise  is  soffioient,  bat 
nnder  sec.  20,  Act  IX  of  1871,  if  tk  promise  was  relied  npon  as  renewing 
the  period  of  limitation,  it  was  necessary  tliat  it  should  have  amounted 
to  an  expreu  undertaking  to  pay. 
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leotubb  action  which  the  declaration  states.  But  acknow- 
—  ledgments,  whether  by  words  or  in  writing,  are  of 
no  avail,  save  so  far  as  they  sustain  the  promise 
alleged ;  there  is  no  exception  to  exclude  the  oper- 
ation of  the  statute.  The  cases  in  which  acknow- 
ledgments are  operative  by  way  of  ea^ception  are  of  a 
different  character.  In  these,  the  action  must  be 
maintained  on  the  ainginal  security,  and  an  acknow- 
ledgment within  the  prescribed  period  of  limitation 
is  sufficient,  if  it  shows  that  the  obligation  was  then 
subsisting  and  unsatisfied ;  a  promise  to  pay  is  not 
required.' 
Acknow.  Section  19  of  Act  XV  of  1877  omits  all 
^i!!lfS?*"^  mention  of  promises  in  connection  with  acknowledg- 
onOT.  ments.  But  if  there  is  a  fresh  promise  in  writing, 
and  it  does  not  amount  to  a  novation, — that  is,  a  new 
contract  in  substitution  of  the  first, — ^the  promise 
may  be  treated  as  a  mere  acknowledgment.  And 
where  there  has  been  a  novation,  or  where  the  pro- 
mise is  to  pay  a  debt  already  barred  by  limitation, 
a  suit  iliay  be  maintained  upon  the  new  contract.* 
So  far  as  decrees  of  Courts  established  by  Royal 
Charter  are  concerned,  the  exception  in  respect  of 
acknowledgments,  in  Act  IX  of  1871,  is  not  altered 
or  modified  by  Act  XV  of  1877.     But  the  same 


*  12  W.  B.,  p.  0.»  36, 37.  See  the  leading  English  case  on  the  snbjeot,— 
Tanner  v.  Smart,  6  Bam.  and  Cr.,  603,  and  Banning,  p.  41. 

*  The  promise  in  sec.  20,  Act  IX  of  1871 ,  was  a  promise  by  way  of  excep- 
tion, in  a  snit  foonded  on  the  original  cause  of  action,  and  not  a  promise 
constituting  a  new  contract,  and  extinguishing  the  original  cause 
of  action.  (Boghoji  v,  Abdul,  I.  L.  B.,  1  Bom.,  690.)  An  unaccepted 
promise  (or  rather  offer)  to  pay,  might,  of  course,  be  treated  as  an 
ackiumledgmenU 
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exception  is  now  extended  to  orders  of  Her  Majesty  Lectubb 
in  Council.  «fl 

Acknowledgments   of  the  right  of  redemption  or  Amend- 
of  the  title  of  tlie  dei>ositor,  pawnor  or  mortgagor  are  m^e  bv 
no  longer  separately  ])ro  vided  for.     The  general  excep-  i.^^Doctrino 
tion    in    res]>ect    of   acknowledgments   (sec.  19  of^aSy 
Act  XV  of  1877)  is  so  enlarged  as  to  include  such  S^r^h? 
cases  within  it.     The  general  excejition  is  no  longer  ed  to^a^K- 
confined  to  acknowledgments  in  resi)ect  of  debts  and     '*^* 
legacies,  but  is  extended  to  acknowledgments  in  res- 
pect of  any  propei^ty  ai*  right*      And  it  is  expressly 
I)rovided  that  the  limitation  periods  of  suits^  as  well 
as  of  applications^^  shall  be  renewed  by  acknowledg- 
ments under  sec.  19. 


*  Under  the  old  BegfnlationB  also,  the  exoepUon  was  not  confined  to 
Buits  for  debts  and  legacies.  Under  English  law,  in  the  case  of  torU^  no 
acknowledgment  is  sufficient  to  bar  the  statute.  Angell,  sec.  209;  Ban- 
ning, p.  40.  Under  Act  XV,  a  qnestion  may  arise  as  to  whether  an 
acknowledgment  of  the  mortgagor  s  title  is  sufficient,  if  there  is  no 
acknowledgment  of  liability  on  the  part  of  the  mortgagee.  It  will 
probably  be  held  that  an  acknowledgment  of  the  mortgagor's  title  by 
the  mortgagee  raises  the  presumption  that  the  mortgage  is  liable  to  be 
redeemed  by  the  mortgagor.  If  the  circumstances  of  a  particular  case 
are  such  that  this  presumption  cannot  arisOi  a  mere  acknowledgment  of 
the  mortgagor's  title  will  not  be  sufficient. 

*  Under  the  Begulations,  the  period  of  limitation  in  oases  of  applica- 
tions for  the  execution  of  decrees  was  extended  for  any  reason  which 
seemed  good  and  sufficient  to  the  Court. — Thompson,  2nd  ed.,  p.  344. 
Under  Act  XIY  there  were  contradictory  decisions  as  to  the  application 
of  the  exceptions  to  execution  cases.  See  3  W.  R.,  Mis.,  27  ;  8  W.  B., 
63,  eontra  ;  7  W.  B.,  79  (as  to  admlBsions).  See  also  4  W.  R.,  Mis.,  21 ,  contra  ; 
6  W.  B.,  Mis.,  10;  and  8  W.  B.,  137  (as  to  legal  disabiUty).  In 
Darsiah  v.  Godain,  4  Mad.  Jurist,  101  (as  to  absence  from  British  India)  ; 
and  Oossain  Dass  v,  Khettemath,  4  W.  B.,  Mis.,  18  (as  to  proceedings  in 
wrong  court),  it  was  held  that  the  exceptions  applied  to  *nitB  only.  But 
in  Soorodhonee  v,  Hurrochunder,  9  W.  B.,  402,  F.  B.,  it  was  held,  that  any 
proceeding  in  a  Court  of  justice  to  enforce  a  demand  was  a  snit.  See 
also  I.  L.  B.,  10  Calc,  748.  Under  Act  IX  of  1871,  it  was  held,  that  the 
word  *  suit  *  in  that  Act  did  not  include  ''  applications  for  execution." 


aiid  roort- 
gagee«. 
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lkototb      Section  4  of  Act  XIV  rf  1859  provided  generally^ 

that  if  more  than  one  person  was  liable,  none  of  them 

Jisl^o  the"  should  become  chargeable  by  reason  of  a  written 
^Sj^SidS  to  acknowledgment  signed  by  another  of  them/  Sec- 
nl^orT  tioii  20  of  Act  IX  of  1871  specially  provided  that  one 
of  several  jt>ar<7i^5  or  executors  should  not  be  so  charge- 
able. Act  XV  of  1877  (sec.  21)  extends  this  provi- 
sion to  joint  contractors  and  mortgagees,  so  that  one 
of  several  joint  contractors,  partners,  executors  or 
mortgagees  is  not  chargeable  by  reason  only  of  a 
written  acknowledgment  signed  by  or  by  the  agent  of 
any  other  or  others  of  them. 

In  Act  XIV  of  1869  there  was  no  provision  that 
parol  evidence  of  the  contents  of  a  written  acknow- 
ledgment would  not  be  admissible,  where,  under  the 
ordinary  rules  of  evidence,  the  contents  of  a  writing 
could  be  proved  by  parol.  In  Haydon  v.  Williams 
(7  Bing.,  163)  it  has  been  held  that  such  evidence  is 
receivable  in  England.  But  sec.  20,  Act  IX  of  1871, 
expressly  enacted  that  oral  evidence  of  the  contents 
of  the  writing  containing  the  acknowledgment  should 
not  be  received  when  the  writing  was  alleged  to  have 
been  destroyed  or  lost.     Act  XV  of  1877  (sec.  19) 


Dhonneeehnr  v.  Boy  Gooder,  I.  L.  B^  2  Calo.,  336;  F.  B  ;  JiwanBingh  r. 
Sarnamsingh,  I.  L.  B.,  1  AIL,  97,  F.  B.  Bat  see  the  opinion  of  Stuart,  0.  J^ 
in  the  last  case,  and  the  Privy  Council  ruling  on  sec.  1,  Act  IX  of  1871,  in 
Hungal  Persad  Diohit  r.  Oirija  Kant  Lahiri,  II  0.  L.  B.,  113.  In  Mun* 
gol  V,  Shamakanto,  I.  L.  B.,  4  Calc,  807,  it  was  held,  that  sec.  20  of  Act  IX 
of  1871  did  not  apply  to  judgment-debts.  But  the  oorreotness  of  this 
decision  was  questioned  by  Stuart,  0.  J.,  in  Bamhit  v,  Satgar,  I.  L.  B., 
8  All.,  247,  F.  B.  Under  Act  XV  there  are  contradictory  rulings  as  to 
whether  a  right  to  enforce  a  decree  of  a  Court  is  a  right  within  the 
meaning  of  sec.  19  (see  I.  L.  B.,  8  Calc,  716  ;  and  I.  L.  B.,  5  Had.,  171). 

*  For  decisions  on  this  prorision,  see  3  Agra,  170 ;  8   W.  B.|  63 ; 
2  Mad.,  84 ;  and  Thompson,  p.  246. 
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i*w^^yM      4.    It  must  be  made  by  the  proper  person. 
—         6.     It  must,   in  the  case  of  an  application  for 
enforcing  a  judgment,  decree  or  order  governed  by 
art.  180,  be  made  to  the  proper  person. 
Fint,  IS  to     With  reference  to  the  first  head.  Act  XV  requires 
lities.  The  that  the  acknowledgment  must  be  made  in  tcriting^ 
led^ent  Signed  by  the  party  to  be  charged  therewith  or  by  his 
mu^ltbem  agcut  duly  authorizcd  in  this  behalf. 
dn\y  $i^n9d.     The  acknowledgment  need  not  be  made  in  any 
particular  form,*  provided  the  admission  of  liability 
b*  ^^^  appears  in  a  writing  duly  signed.     The  identity  *^  of 
evidence,    the  debt,  property  or  right  in  respect  of  which  the 
acknowledgment  is  made,  the  name  ^  of  the  creditor 
or  the  person  entitled  to  the  right  or  property,  and 
the  date  *  of  an  acknowledgment  need  not  appear  on 
the  face  of  the  writing,  but  may  be  proved  by  oral 
evidence. 

Even  an  account  stated  must  be  in  writing^  signed 
by  the  debtor,  in  order  that  sec.  19,  Act  XV,  might 
apply.'    In  the  case  of  mutual  dealings  where  there 

'  A  letter,  a  deed,  an  affidayit  or  a  will,  may  contain  the  required 
acknowledgment.— (Brown,  p.  658.)  Several  writings  may  be  relied  on  as 
containing  the  acknowledgment.— (7^.,  654.)  Bat  in  Rogers  v.  Montrion, 
indirect  acknowledgments  dedndble  from  the  tenor  of  several  letters 
were  considered  insufficient,  and  it  was  held  that  there  most  be  some 
principal  writing  which  can  be  relied  on  by  itself.— (6  B.  L.  B.,  650.) 

**  Parol  evidence  is  admissible  for  the  purpose  of  showing  what  debt  or 
liability  is  referred  to  in  the  aoknowledipnent,  and  that  the  creditor 
alluded  to  under  a  particular  name  has  another  name.  See  Woomesh  r. 
Bliza,  12  W.  B.,  O.  A.,  2  ;  Darby  and  Bosanquet,  p.  61 ;  Banning,  p.  58. 

1  Daiaohund  v,  Sarfrar,  I.  L.  B.,  1  AIL,  117,  F.  B  ;  Hartley  o.  Wharton, 
11  Ad.  and  EU.,  934;  Banning,  p.  58. 

•  Sec.  20,  Act  IX  of  1871,  and  sec.  19,  Act  XV  of  1877  ;  HarU^  r. 
Wharton,  11  Ad.  and  £11.,  934. 

'  See  Mulohand  f .  Girdhar,  8  Bom.,  6 ;  Kunhya  v.  Bnnsee,  1  Agra, 
F.  B.,  94  ;  Dukhi  r.  Mahomed,  I.  L.  B.,  10  Calc,  284,  287. 
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lbotueb  a  sealing  is  not  a  signing.  That,  no  doubt,  is  so  in 
—  European  countries,  but  it  appears  to  me  that  it 
would  be  dangerous,  as  well  as  unfair,  to  apply  abso- 
lutely to  people  of  this  country  the  rule  which 
prevails  in  England  upon  a  matter  of  this  kind.  We 
cannot  put  out  of  sight  the  habits  and  usages  of  the 
people  of  this  country,  and  there  can  be  no  doubt 
that,  in  regard  to  a  great  number  of  persons,  parti- 
cularly persons  who  are  unable  to  write,  sspurda- 
nusheen  ladies  usually  are  (especially  among  Maho- 
medans),  the  affixing  of  a  seal  is  regarded  and 
imderstood  by  them  as  being  a  signature.  The 
distinction  between  signing  and  sealing  is  not  known 
to  such  persons."  No  reference  was  made  in  this 
case  to  the  illustration  under  sec.  20  of  Act  IX  of 
1871.  But  as  the  illustration  has  been  omitted  in 
the  present  Act,  it  is  clear,  that  affixing  a  seal  to  an 
acknowledgment  by  way  of  signature  is  a  sufficient 
signature  within  the  meaning  of  the  present  Act. 

^^uigf  '^  It  has  been  held,  that  the  mark  of  a  marksman  is 
a  sufficient  signature.^  A  signature,  it  seems,  may 
be  so  signed  by  an  ascent  under  the  immediate 
direction^d  Bupervisiof  of  the  principal  as  to  be 
in  effect  the  signature  of  the  principal,  especially 

^^^^       where  the  latter  is  incapacitated  by  illness  or  other- 

amoants  to  ^^q  from  signing  himself.*     Anything  which  appears 

*  Bhtimongowda  V.  Seranah,  7  Mad.,  368.  This  case  was  dedded  under 
Aot  IX  of  1871,  bat  as  Act  XV  is  by  no  means  more  strict  in  this  respeet, 
the  ruling  applies  to  cases  of  acknowledgments  under  the  present  law. 
Where  there  is  nothing  to  shew  that  a  particular  mark  is  a  mark  made 
1^  the  maker  of  the  acknowledgment  in  lieu  of  a  signature,  it  Is  not 
sufficient  (B.  I.  Company  v.  Koylas  Ghunder,  10  W.  B.,  293.) 

'  Banning,  p.  118 ;  11  Ir.  L.  B.,  8.  See  also  the  express  prorisions  of 
sec  50  of  the  Indian  Suooeflsion  Act,  X  of  1865. 
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to  have  been  intended  by  the  writer  to  be  equivalent  I'"<^bb 
to  a  signature  would  seem  to  be  suflScient — such  as,     — 
stamping  or  printing  his  name  instead  of  writing  it, 
or  putting  his  initials  only  instead  of  his  full  name. — 
(See  Brown  on  Limitation,  p.  584;  and  I.  L.  R., 
6  Calc,  340,  345.) 

It    is    not  necessary    that  the  acknowledgment  The  signa- 
should  be  signed  at  the  foot  or  end.^^    Signature  at  *pp«*'  »" 
the  top  is  one  of  the  usual  modes  of  signing  in  this  tuewrituig. 
country.^     As  long  as.  the  document  is  signed  with 
the  debtor's  name  by  himself  or  by  his  duly  autho- 
rized agent,  in  such  a  way  as  to  make  it  appear  that 
the  acknowledgment  is  his,  and  that  he  is  the  real 
author  of  the  writing,  it  matters  not  what  the  form 
of  the  instrument  is,   or  in  what  part  of  it  the 
signature  occurs.'    Where,  however,  the  contents  of 
the  paper  are  divisible,  and  the  signature  is  placed 
under  or  opposite  one  portion  only,  the  question 
whether  it  applies  to  all  or  only  to  that  one  portion, 
is  purely  one  of  intention.'    Where  a  writing  is  not 
regularly  signed,  there  is  always  a  question  whether 
the  party  meant  to  be  bound  by  it  as  it  stood,  or 
whether  it  was  left  so  unsigned,  because  he  refused 
to  complete  it 

If  the  maker  of  the  aoknowledgment  is  illiterate,  it  zcay,  under  certain 
oiroumstanoeB,  be  presumed  that  he  authorised  another  to  sign  his 
name.  Rivas,  p.  68.  When  a  third  party  writes  the  name  of  the  maker  at 
his  request,  he  makes  that  third  party  his  agent,  I.  L.  B.,  7  Bomb.,  615. 

■*  Khwaja  Muhammad  v.  Venkatarayar,  2  Mad.,  79,  81. 

■  Andarji  o.  Dnlobh,  I.  L.  B.,  6  Bomb.,  88  ;  Jekisan  r.  Bhowsar,  I.  L.  B., 
6  Bomb.,  89. 

•  Mohesh  Lall  v,  Sumpat  Koeri,  7  C.  L.  B.,  121, 184  ;  (8.  C),  I.  L.  B., 
6  Oalc,  340,  362.  It  must  be  shewn  that  the  name  was  introduced  into 
the  writing  with  a  view  to  authentioate  it.— See  Mathura  r.  Babu  Lai, 
I.  L.  B.,  1  AIL,  683,  686. 

•  Brown,  p.  686* 


284  ACKNOWLEDGMENTd. 

Lbctubb      Where  the  whole  of  an  account  stated  was  written 

X. 

—1     by  a  debtor  himself  with  the  introduction  of  his 
Instances    name  at  the  top  of  the  entry,  the  statement  was  held* 
signatures,  to  be   Sufficiently   signed    within    the  meaning  of 
Act  XV  of  1877,  sec.   19.     A  letter  in  the  hand- 
writing of  the  debtor's   agent    (in   answer  to    an 
application  by  the  creditor  for  a  settlement  of  accounts), 
commencing  with  the  words  "  compliments  of  A.  B.," 
and   admitting   a  debt   due  to  the  creditor,  is  an 
acknowledgment  signed  within  the  meaning  of  the 
law,  although  it  is  not  formaUy  signed  by  A.  B.,  or 
his  agent.     It  seems   that   the   acknowledgment  is 
quite  effectually   signed   whether  it  runs    thus: — 
"Dear  Sir, — I  Tbeg  to  acknowledge  the  correctness 
of  your  account.     Yours  A.  B.";  or  thus: — "A.  B. 
presents  his    compliments   to   C.  D.,  and   begs  to 
acknowledge  the  correctness  of  his  account." 
Agent's         And  as  to  the  name  of  the  principal  being  written 
ofhfsown  by  the  agent,  it  seems  clear  that  if  the  agent  is 
2£nu  *"     authorized  to  write  the  letter,  it  matters  not  whether 
he  signs  the  name  of  the  principal  or  his  own  name.* 
What  ac-        Besides  being  written  and  signed^  some  acknowledg- 
kiwwiedg.  jjj^j^|.g  jjjust  be  stamped^  and  it  has  been  held  some 

StopedT   must  be  registered. 


*  Jekisen  r.  Bhowsar,  I.  L.  B.,  6  Bomb.,  89.  Eyen  in  England,  where  a 
whole  doooment  is  in  the  handwriting  of  a  person,  his  name  at  the  top 
is  a  sufficient  signature. — Banning,  p.  68. 

•  Mohesh  Lall  v.  Snmput  Koeri,  7  G.  L.  B.,  121, 134. 

In  Hem  Chand  v.  Yohara  (I.  L.  B.,  7  Bomb.,  515),  the  following  waa 
considered  a  sufficiently  signed  acknowledgment : 

*' Written  bj  A.  B.— to  wit,  Bs.  26  are  due  as  stated  above,  dated 
14th  Choitra  1936.    In  the  handwriting  of  0.  D.*' 

In  this  case  it  was  proyed  that  as  A.  B.  could  not  write,  he  got  the 
acknowledgment,  including  his  name,  writteti  by  C.  D. 
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Under  Act  XVIII  of  1869,  sched.  ii,  cl.  6,  LBcmjEu 
one  anna  was  the  proper  stain  p-duty  for  a  "  note  or  — 
memorandum  written  in  any  book,  or  written  on  a 
separate  paper,  whereby  any  account,  debt  or  demand, 
or  any  part  of  any  account,  debt  or  demand  therein 
specified,  and  amoimting  to  twenty  rupees  or  upwards, 
is  expressed  to  have  been  balanced,  or  is  acknowledged 
to  be  due/' 

Under  the  present  Stamp  Act  (I  of  1879),  sched.  i, 
cl.  1,  one  anna  is  the  proper  stamp-duty  for  an 
"  acknowledgment  of  a  debt  exceeding  twenty  rupees 
in  amount  or  value,  written  or  signed  by  or  on 
behalf  of  a  debtor,  in  order  to  supply  evidence  of  such 
debt  in  any  book  (other  than  a  banker's  pass-book) 
or  on  a  separate  piece  of  pai>er,  when  such  book  or 
paper  is  left  in  the  creditor's  possession.^' 

It  was  held  under  the  Stamp  Act  of  1869  that  a 
writing  on  a  one-anna  stamp,  acknowledging  a  balance 
of  account  due  to  the  plaintiff,  with  the  addition  of 
the  words  "  to  be  paid  next  January,  1878,"  although 
not  admissible  in  evidence  as  a  promissory  note  in 
proof  of  a  promise  to  pay,  by  reason  of  its  being 
insufficiently  stamped,  was  admissible,  on  the  stamp 
which  it  bore,  as  a  memorandum  in  proof  of  an 
acknowledgment  of  a  debt.*  According  to  several 
rulings  of  the  Calcutta  High  Court,  an  unstamped 
acknowledgment  of  debt  (or  other  document),  if 
received  in  the  Court  of  first  instance,  cannot  be 
objected  to  on  appeal.^    Acknowledgments  of  liability 


*  Eanhaya  Lai  v,  Stowell,  I.  L.  B.,  8  All.,  581,  F.  B. 
^  See  Mohesh  Lall  v,  Bosant,  I.  L.  B.,  6  Calo.,  340, 346  ;  Ehoob  v,  Jangb, 
I.  L.  B ,  3  Oalo.,  787.    But  see  I.  L.  B.,  2  All.,  654,  and  I.  L.  B.,  5  Mad.,  166. 
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iiKmjBR  in  respect  of  other  rights  were  not  required  to  be 
— ^  stamped  under  the  Stamp  Act  of  1869.  And  now, 
even  acknowledgments  of  debts  are  required  to  be 
stamped  only,  when  they  are  written  in  order  fa 
supply  evidence  of  such  debty  not  when  they  are 
written  merely  to  renew  the  period  of  limitation." 

k^owie*dg-      Acknowledgments   of  debts  are  not  compulsorily 

]SiT^houid  registrable.     They  may  or  may  not  be  registered. 

^^g«-  A  deed  of  sale  of  immoveable  property  of  the  value 
of  Rs.  100  or  upwards  must  be  registered  in  order 
that  it  may  be  admissible  as  evidence  of  the  transfer. 
But  an  acknowledgment  of  a  pre-existing  debt  in 
such  an  instrument,  even  if  not  registered,  is  admis- 
sible for  the  purpose  of  renewing  the  period  of 
limitation  for  a  suit  for  the  recovery  of  such  a  debt.* 
But  defendant's  acknowledgments  of  plaintiff's 
tide  to  immoveable  property  of  the  value  of  Rs.  100 
and  upwards  are,  it  has  been  held,  declarations  of 
right  within  the  meaning  of  the  section  under  which 
registration  is  compulsory,  and  that  such  acknow- 
ledgments, if  unregistered,  are  not  admissible  in  evi- 
dence, even  for  the  purpose  of  renewing  the  period 
of  limitation.^®    But   it   may   be   doubted^    if  the 

*  It  should  be  borne  in  mind  that  the  Stamp  and  Registration  Acts 
in  force  at  the  time  of  the  execution  of  written  acknowledgments  are  the 
Acts  which  goyem  their  admissibilitj  in  evidence.  But  the  question 
whether  an  acknowledgment  of  liability  is  or  is  not  operatiye  as  a  bar 
to  limitation,  depends  on  the  Law  of  Limitation  in  force  at  the  time  of 
the  institution  of  the  suit.  (See  Mohesh  Lai  v.  Busunt,  I.  L.  B.,  6  Calc, 
840,  349 ;  and  Dharma  v,  Govind,  L  L.  R.,  8  Bomb.,  99.) 

*  Nund  Eishore  v,  Mussamut  Bamsookhee,  I.  L.  B.,  6  Gale,  215  ;  and 
Ehusalo  V.  Beharilal,  L  L.  B.,  3  AIL,  523. 

**  Foki  V.  Khotu,  I.  L.  B.,  4  Bomb.,  590. 
* '  Mr.  Justice  West  is  of  opinion  that  the  word  '  declare '  in  teo.  17  of 
the  Registration  Act,  III  of  1877,  ooupled  as  it  is  with  the  words  'create,' 
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Lectubb      Under  the  second  head,  it  is  only  necessary  to 

— 1     mention,  that  although  sec.  28  of  Act  XV  extin- 

under  aw.  guishcs  Only  the  right  to  property  (whether  moveable 

knowiedg^-' or  immoveable)  at  the  determination  of  the  period 

ni6nt  must  •!      3  /•        ^^       •       i*i     j_*  /»  •»     1*  • 

be  made  prcscnbcd  lOF  the  institution  of  a  suit  for  possession 
per jS  of*  of  such  property,  and  although  it  is  clear  that  the 
obligation  of  the  debtor  to  pay  his  debt  is  not  extin- 
guished by  limitation,'  it  has  been  expressly  provided 
(see  sec.  19  of  Act  XV  and  sec.  20  of  Act  IX)  that 
every  acknowledgment,  in  order  that  it  may  renew 
the  period  of  limitation,  must  be  made  before  the 
expiration  of  the  prescribed  period.  In  cases  where 
the  right  is  extinguished,  there  is  no  subsisting  right 
which  may  be  acknowledged.  But  in  cases  where 
the  remedy  only  is  barred,  and  the  right  is  left  in  esse^ 
it  is  not  necessary,  in  England,  that  the  acknowledg- 
ment should  be  made  before  time  has  finally  run  in 
favor  of  the  maker.*  It  may  be  observed  that  the 
most  important  suits  (besides  suits  for  possession  of 
property)  to  which  the  doctrine^  of  reviving  a  remedy 

*  See  pp.  4  and  16,  tmpra, 

'  Banning,  p.  38.  The  Law  of  BritiBh  India  wa$  the  same  under  eeo.  4, 
Act  XIV  of  1869. 

'  In  England,  the  common  law  ^'  doctrine  of  acknowledgment  applies 
onlj  to  oases  founded  upon  assumpsit.  If  the  gist  of  an  action  is  the 
injury  committed  by  the  defendant,  and  the  right  of  action  is  once 
barred  by  time,  it  is  impossible  to  reyive  it  by  admission  of  indebtedness ; 
and  in  the  case  of  torts  no  acknowledgments  will  suffice  to  avoid  the 
express  words  of  the  statute  **  of  James  I.  See  Banning,  p.  40.  An  acknow- 
ledgment cannot  revive  the  remedy  where  the  cause  of  action  is  either 
a  tort,  or  a  breach  of  a  contract  to  do  or  to  omit  to  do  some  act,  **  Where^ 
upon  such  a  breach  the  damikgee  are  not  liable  to  be  assessed,  but  a 
definite  sum  can,  by  stipulation  between  the  parties,  be  recovered  as 
liquidated  damages^  the  following  distinction  appears  to  arise,  vtz.  .*  that 
a  mere  acknowledgment  of  the  breach  can  have  no  effect,  but  an  acknow- 
ledgment of  the  stipulated  sum  being  due  takes  the  case  out  of  the 
8tatute."'Darby  and  Bosanquet,  p.  69. 
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barred  by  limilation  might  apply,  viz.^  suits  for  debts  leottob 
and  liquidated  amounts,  are  sufficiently  provided  for  — 
by  cl.  3,  sec.  25,  Act  IX  of  1872.  If  the  written  ac- 
knowledgment of  liability  amounts  to  dL  promise  to  pay, 
and  it  very  often  does  so,  a  suit  may  be  brought  upon 
the  promise  as  a  fresh  and  an  independent  cause  of 
action,  although  there  is  no  consideration  for  the  pro- 
mise, except  the  debt  which  has  been  already  barred 
(but  not  extinguished  )  by  limitation.  And  although 
the  principle  of  this  provision  of  the  Contract  Act, 
IX  of  1872,  is  not  altogether  new  to  our  Courts,®  it 
was  not  expressly  recognized  by  the  Legislature 
until  about  the  time  when  Act  IX  of  1871  (which 
introduced  this  requisite  of  an  acknowledgment)  came 
into  operation.* 

If  a  suit  is  barred  at  the  date  of  its  institution,  an 
acknowledgment  made  after  the  institution  can  be  of 
no  use  under  sec.  19,  Act  XV. 

It  has  been  already  remarked  that  art.  180,  sched.  ii,  otherwiae, 
Act  XV  (like  art.  169  of  Act  IX  of  1871),  otnits^'^rtm 
to  mention  that  an  acknowledgment  of  the  right  to 
money  secured  by  certain  decrees  or  orders  should  be 
made  before  the  expiration  of  the  period  prescribed  for 
enforcing  such  decrees  or  orders.  And  as  sec.  19 
of  Act  XV  does  not  say^®  that  ^^no  acknowledgment 

*  HeeraUU  v,  Boj  Dhanpnt,  3  0.  L.  R.,  554  ;  I.  L.  R.,  4  Oalo.,  500. 

*  Under  seo.  4,  Act  XIV  of  1859,  which  goyerned  soito  instituted  before 
the  Ist  April  1878,  an  acknowledgment  made  after  the  period  of  limit* 
ation  revived  the  remedj  on  the  original  cause  of  action. 

**  Section  20  of  Act  IX  of  1871  did  say  so,  and  if  the  acknowledgment 
•f  a  judgment'debt  was  an  acknowledgment  within  the  moaning  of  that 
section,  there  was  some  reason  for  omitting  the  words  **  before  tha 
expiration  of  the  prescribed  period  **  in  the  proviso  to  art.  169  of  sched.  ii 
of  that  Act.    In  the  oorresponding  provision  of  ^ct  XIV  (viz,,  in  seo.  19) 

T 
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lbotubb  shall  take  the  case  out  of  the  operation  of  this 
—  Act,  unless  such  acknowledgment  is  made  before  the 
expiration  of  the  prescribed  period,"  it  may  be  fairly 
contended  that  an  acknowledgment  under  art.  180 
(in  respect  of  a  decree  of  a  Court  established  by 
Royal  Charter  in  the  exercise  of  its  ordinary  original 
civil  jurisdiction,  or  of  an  order  of  Her  Majesty  in 
Council)  is  an  effectual  acknowledgment  even  when 
it  is  made  after  the  expiry  of  the  prescribed  period 
of  limitation.  But  the  validity  of  this  contention 
has  not  been  admitted  in  any  reported  case  that  I 
know  of.  It  may  be  observed  that  the  language  of 
the  proviso  is  very  similar  to  the  language  used  in 
sec.  40  of  3  and  4  Will.  IV,  c.  27,  the  only  important 
difference  being  that  the  English  statute  (like  sec.  19, 
Act  XIV)  requires  thaf  the  acknowledgment  should 
be  made  "  in  the  mean  time  "  and  that,  in  two  cases 
at  least,  it  was  the  opinion  of  the  Court  that  an 
acknowledgment  made  after  the  expiry  of  the  pres- 
cribed period  would  have  no  effect  (under  sec.  40) 
in  reviving  the  right  to  recover.^  The  omission  of 
the  words  "  in  the  mean  time  "  in  the  corresponding 
article  of  Act  XV  is  therefore  significant. 

the  words  "  in  the  mean  time  **  did  dntj  for  the  words  '*  before  the  expir- 
ation of  the  prescribed  period.**  If  an  acknowledgment  under  art.  180» 
Act  XV,  may  be  made,  €^er  the  prescribed  period,  we  arrive  at  this 
onrions  result,  that  while  an  ordinary  debt,  even  when  barred,  oonld  be 
revived  by  an  acknowledgement  under  Act  XIV,  a  judgment-deht  in  a 
Court  established  by  Royal  Charter,  in  the  exercise  of  its  ordinary  ori- 
ginal  jurisdiction,  oould  riot  be  S3  revived ;  and  while  an  ordinary  debt» 
if  barred,  cannot  be  reviTed  by  an  acknowledgment  under  Act  XV,  a 
judgment-debt  in  a  Court  established  by  Boyal  Charter,  &o.,  may  be  sa 
reyived- 

"  See  Darby  and  Bosanquet,  p.  160 ;  Gregson  v.  Hindley,  10  Jur.,  8S3 ; 
and  Homan  v,  Andrews,  J  Ir.  Ch.  B.,  106. 
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Thirdly,  an  acknowledgment  under  sec.  19,  Act  XV,  Lectukb 
must  be  an  acknowledgment  of  liability  in  respect  of    — 
the  property  or  right  which  is  claimed  in  the  suit  or  whl^ut'in 
application.    An  acknowledgment  is  sufficient,  even  wSdeSt 
if  the  maker  (wrongly)  avers  that  the  time  for  pay*  lament. 
ment,  deUvery,  performance  or  enjoyment  has  not 
yet  come.*    An  admission  that  a  sum  of  money  will 
be  payable  on  the  happening  of  an  event,  future  and 
uncertain^  was  held  to  be  insufficient  under  Act  XIV 
of  1859,'  and  will  probably  be  insufficient  under  the 
present  law.     But  an  admission  of  liability,  coupled 
with  a  promise  to  pay,  deliver,  perform,  or  permit  to 
enjoy,  at  some  future  time,  or  as  soon  as  practicable,* 
is  sufficient. 

The  present  received  doctrine  as  to  the  theory  of 
acknowledgments,  according  to  the  common  law  of 
England,* — namely,  that  an  acknowledgment  to  be 
effectual  must  (directly  or  indirectly)  amount  to  a 
fresh  promise  to  pay, — ^has  never  been  adopted  by 
the  Indian  Legislature.  Under  the  old  English  doc- 
trine whatever  repelled  the  presumption  of  payment  or 
satisfaction,  was  a  sufficient  acknowledgment,  so  that 
even  if  the  admission  were  accompanied  by  a  refusal 
to  pay,  or  a  claim  of  the  benefit  of  the  statute  of 
limitation,  the  case  was  still  held  to  be  taken  out  of 
the  statute.*  Under  the  law  of  British  India  (as  well 
as  under  the    3  and  4  Will.  IV,  chapters  27  and 


«  Act  XV  of  1877,  sec.  19,  expl.  1 ;  Young  r.  Mangalapilly,  3  Mad.,  308. 

*  Young  V,  Mangalapilly,  3  Mad.,  308. 

*  Woomeeli  v,  Eliza,  12  W.  R.,  0.  A.,  2. 

*  Banning,  p.  41 ;  Tanner  v.  Smart,  6  Bam.  k  Or.,  608. 

*  Darby  and  Bosanqaet,  p.  46. 
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Lbctube  42  in  England)  a  promise  or  the  implication  of  a 
— 1.     promise  is  not  necessary  ;  and  it  is  expressly  laid 
down  that  an  acknowledgment  of  liability,  though 
of  sufficient  accompanied  by  a  refusal  to  satisfy  the  obligation, 
cient  ac-    is  Sufficient  for  the  purpose  of  renewing  the  period 
meats.       of  limitation.     Thus  acknowledgments  in  the  follow- 
ing terms  are  sufficient^ : — **  I  know  that  I  owe  the 
money,  but  the  bill  I  gave  is  imstamped  or  insuffi- 
ciently firtamped,  and  I  will  never  pay  it."     "  I  cannot 
^ord  to  pay  my  new  debts,  much  less  the  old  debt 
due  to  you." 

The  following  letter  to  an  agent  of  the  creditor  was 
tx)nsidered  by  the  Allahabad  High  Court®  to  contain 
an  unqualified  admission  of  a  subsisting  debt  under 
sec.  20  of  Act  IX  of  1871:— "With  regard  to 
your  communication  anent  promissory  notes  given 
by  me  to  Mr.  S.,  and  which  I  have  not  paid,  I  must 
only  say  that  Mr.  S.  must  trust  to  my  integrity  to 
pay  him,  and  as  soon  as  I  have  cleared  off  a 
couple  of  decrees  against  me  I  will  commence 
paying  him  ;  but  if  you  put  the  matter  into  Court, 
I  must  only  plead  want  of  consideration,  and  throw 
Mr.  S.  back  on  the  original  decree  which  had  lapsed 
some  three  years  before  I  wrote  the  promissory 
notes."  As  Act  XV  is  by  no  means  more  strict 
than  Act  IX  in  this  respect,  the  above  is,  of  course, 
an  acknowledgment  of  liability  within  the  meaning 
of  sec.  1 9,  Act  XV.     But  where  the  debtor  admit- 


*  Such  aoknowledgments  are  now  insnffioieiit  in  oases  under  21  James  I, 
o.  16,  whioh  makes  no  (statncory)  exception  in  favor  of  aoknowledg* 
ments.    See  Banning^,  pp.  42  and  60. 

•  Mollina  r.  Beddj,  6  N.  W.  P.  H.  Ct  Rep.,  160. 
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ting    the    making  of  a    promissory    note,    wholly"  Lbotubb 

repudiates  his  liability  in  respect  thereof,  the  admis-     

sion  is  not  an  acknowledgment  of  liability.*  If 
the  debtor  couples  his  admission  with  the  allegation* 
that  he  has  paid  the  debt,  or  that  the  debt  is  barred 
by  limitation,  and  that  he  is  no  longer  liabie  to-  pay 
it,  the  creditor  cannot,  it  is  apprehended^  take 
advantage  of  the  admission,  even  if  he  proves  that 
the  allegation  of  payment  or  of  the  bar  of  limitation 
is  incorrect. 

A  letter  containing  no  admission  of  a  liability, 
or  the  justice  of  a  demand,  but  only  doubtful  expres- 
sions, is  not  sufficient,^®  Thus,  if  a  debtor  writes,^ 
*'  if  I  have  to  stump  up  {i.e.j  pay  your  reckoning),  the 
sooner  it  is  done  the  better,  though  it  would  go 
against  all  my  ideas  of  justice  and  right," — ^the  writ- 
ing is  insufficient  as  an  acknowledgment.  A  "  remit- 
tance of  £40  to  old  account "  does  not  necessarily 
show  that  the  debtor  is  liable  ta  pay  any  more.  These 
words  dot  not  amount  to  a  sufficient  acknowledgment.' 
So  again,  the  words  "  I  do  not  wish  to  avail  myself 
of  the  Statute  of  Limitation,"  or  the  words  "  I  hereby 
debar  myself  of  all  future  plea  of  the  statute,"  do  not, 
by  themselves,  show  that  the  debtor  does  not  intend 

*  See  Narbada  v.  Rnghoonath,  2  Bom.,  349.  ThiiB  oaae  was  decided 
under  Bombay  Reg.  Vof  1827. 

"•  Gash  r.  McLean,  2  N.  W.  P.  H.  Ct.  Rep.,  403. 

>  The  Uncovenanted  Service  Bank  v.  Marehall,  6N.  W.  P.  H.  Ot.  Rep., 
306.  It  was  probably  on  this  ground  that  a  letter  from  the  Commissione? 
of  Revenue,  expressing  his  willingness  to  recommend  the  Government 
to  pay  compensation  for  land  taken  by  Government  from  the  plaintiff's 
estate,  was  held  to  be  no  acknowledgment  of  plaintiff's  right  to  oom^ 
pensation.    Hills  tr.  Th»  Government,  1 1  W.  R.,  1. 

'  Shearman  v,  Fleming,  6  B.  L»  R^  619^ 
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lbctube  to  defend  the  action  upon  its  merits^  and  are  therefore 
—     insufficient  as  an  acknowledgment  of  liability.* 

Although  it  is  true,  that  a  debtor's  petition  "  stat- 
ing that  the  decree-holder  had  executed  the  decree 
against  him,  and  got  his  property  attached,  and  that 
a  day  has  been  fixed  for  the  sale,  and  praying  that 
two  months'  time    might  be  sanctioned,    and,  the 
attachment  subsisting,  the  8th  February  next  might 
be  fixed  for  the  sale,"  does  not  contain  any  admis- 
sion   that    the    decree    could  be  legally    executed 
against  the  debtor,   and  cannot  be  treated  as   an 
estoppel,*  it  has  been  held  that  the  debtor's  petition 
to  postpone  a  sale  of  his  property,   in  which  he 
expressed  his  willingness  of  making   some   private 
arrangement  for  paying  off  the  debt  is  a  sufficient 
acknowledgment  of  liability  within  the  meaning  of 
sec,  19,  Act  XV  of  1877.' 
Theiiabiii-     It  is  not  ncccssary  that  the  writing  should  specify 
i2d^"°^"  the  exact  amount  of   the  debt  or  legacy,  or  the 
SSJ^oT  exact  nature  of  the  property  or  right,  in  respect  of 
^l^\!lm  which  the  acknowledgment  is  made  ;  but  there  must 
piiundef.    l>e    some    acknowledgment  of   the  existence  of  a 
*JJJJ./**®     liability  arising  out  of  the  particular  cause  of  action 
HSurS  of'  on  which  the  suit  is  afterwards  brought.*     The  debt 
n^^n^oT^or  liability  acknowledged  by   the  maker  must  be 
^P*^^^    shown  either  by  the  writing  or  by  parol  evidence 
to  refer  to  the  particular  claim  or  claims  which  the 

*  Snoh  doubtful  expressions  of  admission  are  also  insnffioient  under 
the  English  law.    See  Banning,  pp.  61  and  62. 

*  Mina  v,  Jnggut,  13  C.  L.  B.,  386,  391,  P.  C. 

*  Ramhit  v,  Satgnr,  I.  L.  R.,  3  All.,  247 ;  Bamooomar  r.  Jaknr,  I.  L.  TL, 
8  Calo.,  716« 

'  Narrajanapa  v.  Bhaskar,  7  Bomb.,  125 ;  see  also  I.  L.  B.,  6  Mad.,  182. 
Cf.  I.  L.  B.,  7  Mad.,  392. 
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pliamfciff  makes  in  the  suit.  If  there  is  more  thah  lbotubb 
one  debt  due  to  the  plaintiff,  and  the  defendant  —1 
acknowledges  one,  parol  evidence  is  admissible  for 
the  purpose  of  shewing  that  the  acknowledgment 
relates  to  the  debt  for  which  the  suit  is  brought/ 
Where  there  are  several  debts,  and  the  defendant 
merely  writes  to  ask  the  plaintiff  to  come  and  take 
what  is  due  to  him,  if  it  is  impossible  for  the  plaintiff 
to  prove  that  the  debt  referred  to  is  any  other  than 
the  one  which  the  defendant  subsequently  chooses  to 
admit  in  his  statement,  the  acknowledgment  of  liabi- 
lity is  practically  ineffectual/ 

In  many  cases  (specially  where  there  is  a  single 
debt  or  a  single  cause  of  action)  an  acknowledgment 
would  be  binding  though  the  amount  due  has  not 
been  ascertained  at  the  time/  Where  a  letter,  admit- 
ting liability,  states  that  the  account  rendered  by 
the  creditor  is  on  the  face  of  it  correct,  but  that  the 
writer  reserves  to  himself  the  right  of  testing  the 
account  by  his  own  books  before  finally  allowing  it 
to  be  correct,  there  is  an  acknowledgment  which  is 
sufficient  for  the  purpose  of  renewing  the  period  of 
limitation/®  An  admission  of  the  debt  is  sufficient, 
although  the  exact  amount  payable  is  disputed  or 
remains  to  be  proved/  A  letter  acknowledging  a 
debt  due  but  asking  for  the  exact  amount  is  suffi- 

•  See  Woomeah  p.  Eliza,  12  W.  R.,  O.  A.,  2. 

•  Nobin  V,  Kenny,  6  W.  B.,  S.  C.  Ct,  Ref .,  3,  as  explained  in  Pearee  r. 
Woomesh,  9  W.  B.,  140 

•  Pearee  v,  Woomeah,  9  W.  B.,  140. 

••  Mothara  v.  Baba  Lai,  I.  L.  B.,  1  All.,  683. 

>  CoUedge  r.  Horn,  3  Bing.,  119 ;  Banning,  pp.  45,  63 ;  see  also 
6  B.  L.  B.,  619 ;  9  B.  L.  B.,  App.,  43  ;  Moheeh  v.  BofiBont,  I.  L.  B.,  6  Calc, 
340,  353 ;  and  Skeet  v.  LindBay,  2  Ex.  D.,  314. 
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ltotubb  cient.'    But  where  a  definite  sum,  smaller  than  the 
—1     amount  claimed,  is  named  in  the  written  acknowledge 
of  r^^  ment,  and  parol  evidence  cannot  be  given  to  shew 
JSbt  ^^     that  a  larger  amount  was  meant  to  be  admitted  by 
the  debtor,  the  acknowledgment,  it  is  apprehended, 
is  not  sufficient  for  taking  out  of  the  statute  the  whole 
amount  claimed  by  the  creditor.* 
Admission      If  a  dcbtor  accompauics  his  acknowledgment  with 
with!r*     a  promise  to  pay  upon  any  condition,  it  is  not  neces- 
pwmuJS^^^  sary  under  the  Indian  law  to  prove  the  fulfilment  of 
the  condition,   unless  the   suit  is  brought  on  the 
promise  as  a  fresh  cause  of  action.     The  acknowledg- 
ment of  liability  is  sufficient  to  renew  the  period  of 
limitation  on  the  original  cause  of  action.^ 
Qnaiified        Act  XY  docs  uot  rcquirc  an  unqualified  admission 
missions.  ^^  liability.     The  following  letter,  it  is  apprehended, 
contains  a  sufficient  acknowledgment  of  liability: — 
"  I  have  received  a  letter  from  your  solicitors,  re- 
questing me  to  pay  you  an  account  of  £40.     I  have 
no  wish  to  have  anything  to  do  with  the  lawyers ; 
much  less  do  I  wish  to  deny  a  just  debt.     I  cannot, 
however,  get  rid  of  the  notion  that  my  account  with 
you  was  settled  in  1875;  but  as  you  declare  it  was 
not  settled,  I  am  willing  to  pay  you   by  instal- 
ments.'"    The  creditor  is  not  legally  bound  to  give 


*  Rendell  v.  Carpenter,  2  Y.  and  J.,  484  ;  see  I.  L.  B.,  6  Calo.,  343 ;  and 
Darby  and  Boeanqnet,  p.  49. 

'  Darby  and  Bosanqnet,  p.  61.  An  acknowledgment  that  a  part  of 
a  debt  was  dne  was  sufficient  under  the  express  provisions  of  seo.  4, 
Act  XIV  of  1869. 

*  See  Mohesh  v.  Bussunt,  I.  L.  R.,  6  Calc,  340,  346,  363.  It  is  otherwise 
under  the  English  common  law,  see  Banning,  p.  47. 

*  See  Banning,  p.  46.  Proof  of  the  creditor's  assent  Is  neoMuary  to 
render  such  an  acknowledgment  effectual  in  England. 
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time  for  pajnnent  by  instalments,  although  he  relies  lbcturk 
on  an  acknowledgment  which  asks  for  time  to  pay.*     — - 
It  is  not  necessary  that  the  creditor  should  assent 
to  the  terms  of  an  acknowledgment  before  he  takes 
advantage  of  it/ 

An  illustration  under  sec.  20,  Act  IX,  expressly  AdTertiae- 
laid  down  that  an  advertisement  to  creditors  merely  to  bring  m 
bring  in  their  claims,  had  no  operation  as  an  acknow- 
ledgment, and  there  can  be  little  doubt  that  the  law  is 
still  the  same.®  It  may,  however,  be  otherwise,  if  the 
advertisement  contains  a  promise  to  pay  all  persons  on 
application  who  have  debts  owing  to  them  by  the 
advertiser.* 

As  a  general  rule,  it  may  be  laid  down,  that  an  ReqnisUet 
acknowledgment  under  sec,  19  of  Act  XV  musteucy. 
amount  to  such  a  clear  admission  of  an  existing 
liability  as  would  renovate  the  liability  at  the  time 
of  such  acknowledgment.  The  admission  must  be 
made  in  writing,  either  by  express  words  or  by 
necessary  implication  from  the  words  used,*®  and  the 
maker  must  be  conscious^  that  he  is  admitting  by 


*  Pearee  v.  Woomeah,  9  W.  R.,  140, 141. 

*  Offering  to  pay  the  creditor  by  instalments,  and  prayiD  g  to  be  excused 
from  the  payment  of  interest,  is  a  sufficient  acknowledgment  of  debt, 
irrespectiveof  the  debtor's  assent.  Shah  Mnkknm  r.  Nawab  Imtiazoodowlah, 
5  W.  R.,  P. C,  18.  In  Laljee  v.  Raghoonondon,  I.  L.  R.,  6  Calc, 447,  the  plain- 
tiff  sned  upon  a  written  acknowledgfmeot  to  which  he  was  no  party,  and 
although  he  had  never  before  openly  assented  to  the  amount  acknowledged, 
it  was  held  that  he  was  entitled  to  a  decree  for  the  amount,  so  long  as  the 
acknowledgment  remained  uncontradicted  and  unexplained  by  the  debtor. 

'  See  Darby  and  Bosanquet,  p.  67. 

*  See  Banning,  p.  276 ;  Andrews  v.  Brown,  Prec.  in  Oh.,  886. 

■*  As  to  implication,  see  Ramcoomar  v,  Jakur,  I.  L.  R.,  8  Calc,  716,  718 ; 
Paiaohand  v.  Sarfrar,  I.  I.  R.,  1  All.,  117. 
'  See  Dharma  v.  Qovind,  I.  L.  R.,  8  Bomb.,  99. 
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Lectuhb  such  writing  a  liability,  in  respect  of  the  identical 
— ^     right  which  is  claimed.* 

If  a  debtor's  letter'  to  the  creditor  contains  only 
the  following  words: — ''  Send  any  demand  you  have  ; 
if  just,  I  will  not  trouble  you," — the  letter,  it  is 
apprehended,  is  not  a  vrritten  acknowledgment  of 
liability,  though  it  may  be  proved  aliunde  that  the 
demand  is  a  just  one.  But  the  admission  of  a  liability, 
coupled  with  a  claim  to  a  set  off,  does  not  render 
the  admission  less  effectual.* 

Where  a  mortgagee  obtained  possession  of  the  mort- 
gaged property  in  execution  of  a  decree  against  the 
mortgagor,  and  filed  a  receipt  in  Court,  in  which  he 
acknowledged  having  received  possession  as  directed  by 
the  decree,  it  was  held,*  that  the  reference  to  the  decree 
was  merely  a  means  of  defining  the  property  delivered, 
and  not  to  the  contents  of  the  whole  decree,  that 
to  suppose  that  the  writer  of  the  receipt  thereby 
admitted  the  mortgagor's  title  would  be  "  to  go  be- 
yond what  probably  was  present  at  all  to  his  cons- 
ciousness  "  at  the  time  he  gave  the  receipt,  and  that 
therefore  the  receipt,  notwithstanding  the  reference 
to  the  decree,  was  insufficient  as  an  acknowledgment 
of  the  right  of  redemption  under  sec.  19,  Act  XV  of 
1877. 


*  Venkatarawara  r.  Sriniyas,  I.  L.  R.,  6  Mad.,  182. 

'  Darby  and  Bosanquet,  p.  61.  Snob  a  letter  is  insafflcient  under  Kng- 
liBh  law ;  bnt  an  offer  on  tbe  part  of  tbe  defendant  to  settle  aocoonts, 
thongb  claiming  balance  as  due  to  bim,  is  sufficient.  If  this  claim  can  be 
looked  upon  as  a  claim  to  set  off,  the  offer  to  settle  accounts  may  amount 
to  an  acknowledgement  of  liability  under  the  Indian  law. 

*  Explanation,  sec.  19,  Act  XV.    Darby  and  Bosanquet,  p.  61. 

*  Dbarma  v.  Govind,  I.  L.  B.,  8  Bomb.,  99, 102. 


cannot. 
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There  is  nothing  in  sec.  19  to  restrict  its  operation  LECTirBB 
to   acknowledgments   of    any  particular    classes   of     — 
rights.     A  right  to  compensation,  even  in  a  case  of  any  kind 
tort,*  or  a  right  to  enforce  a  judgment  or  decree^  is,  Smow- 
it  is  apprehended,  a  right  within  the  meaning  of  the  und^r  Act 
section. 

Under  the  fourth  head,  sec.  19,  Act  XV,  requires  Founhiy, 
that  the  acknowledgment  must  be  signed  (that  is,  make  the 
made )  by  the  party  against  whom  any  property  or  ledgment. 
right  is  claimed,  or  by  some  person  through  whom  he 
derives  title  or  liability,   or  by  a  duly   authorized 
agent  of  such  party  or  person. 

It  is  settled  law  in  England,  that  as  an  infant  is  infants  and 
capable  of  contracting  a  debt  for  necessaries,  he  is  guardUni 
also  capable  of  acknowledging  such  a  debt.  (Darby 
and  Bosanquet,  p.  66.)  But  under  sees.  10  and  66 
of  the  Indian  Contract  Act,  an  infant  cannot  render 
himself  personally  liable  even  by  a  so-called  contract 
for  necessaries ;  and  as  an  aknowledgment  virtually 
re-creates  the  original  liability,  it  is  apprehended 
that  an  infant,  or  a  personwhois  otherwise  incom- 

*  For  the  English  law  on  the  subject,  see  p.  288  (note),  supra, 
'  The  Privy  Connoil  considers  a  right  to  enforce  a  decree  a  vested 
rights  which  should  not  be  retroepectivelj  affected  by  a  new  law.  (Delhi 
and  London  Bank  v.  Orchard,  I.  L.  R.,  3  Calc,  47,  56.)  And  the  Cal- 
cutta and  Allahabad  High  Courts  consider  sec.  19,  Act  XV,  applicable  to 
acknowledgements  of  rights  to  enforce  decrees.  (See  Ramcoomar  v. 
Jakur,  I.  L.  R.,  8  Calc,  716  ;  and  Ramhit  v,  Satgur,  I.  L.  R.,  3  All..,  247, 
F.  B.)  But  the  Madras  High  Court  think  "  it  would  be  productive  of  the 
greatest  inconvenience  (if  it  indeed  were  possible)  to  apply  the  provi- 
sions of  sec.  19  to  applications  made  in  the  course  of  suits  or  proceedings." 
According  to  this  view,  an  acknowledgment  of  the  existence  of  a 
judgment-debt,  or  of  a  right  to  apply  for  a  review  of  judgment,  or  to 
make  any  other  application  in  the  course  of  a  suit,  will  not  renew  the 
period  of  limitation  for  enforcing  the  judgment  or  making  the  appUca- . 
tion.    Rama  Raw  r.  Venkatisa,  I.  L.  R.,  6. Mad.,  171,  F.  B. 
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Lbotub*  petent  to  contract,  cannot  make  a  valid  acknowledg- 

ment  of  liability.     However,  as  the  guardian  of  an 

infant  and  the  committee  of  a  lunatic  represent 
their  wards,  and  as  they  are  not  accountable  for 
honestly  paying  barred  debts,*  it  may  be  contended 
that  an  acknowledgment  by  the  guardian  or  the 
committee  is  an  acknowledgment  by  the  infant  or 
the  lunatic.  But,  according  to  the  terms  of  the  sec- 
tion, an  acknowledgment  to  have  the  effect  of  renew- 
ing the  period  of  limitation  must  be  made  by  the 
party  against  whom  the  right  is  claimed  ;  and  it  has 
been  held  that,  as  the  liability  to  pay  the  debts  of 
their  wards  is  not  transferred  to  guardians  and 
managers,  their  acknowledgments  are  ineffectual  to 
save  limitation.' 

Acknow-        The  case  of  an  executor  or  administrator  of  a  deceas- 

ledgment  ,  t  i  /• 

by  execu-  ed  Dcrson  is  very  different.     The  probate  or  letters  of 

tor  or  .  .  . 

adminis-    administration  vest  the  entire  property  of  the  deceased 

trator  of  •       . 

debtor  in  the  executor  or  administrator,  and  he  is  in  all 
esute.  respects  the  legal  representative  of  the  deceased. 
An  acknowledgment  by  an  executor  or  adminis- 
trator will,  therefore,  preserve  a  claim  as  against  all 
parties  beneficially  interested  in  the  property  of  the 
deceased.^® 

Where  there  are  several  executors  or  administra- 
tors, the  powers  of  all  may,  in  the  absence  of  any 


*  Chowdhry  Ghnttarsal  v.  The  Goyemment,  8  W.  R.,  57. 

*  Shaikh  Rearoodeen  v.  The  Collector,  10  W.  B.,  175 ;  Ainddin  «• 
Lloyd,  13  C.  L.  B.,  112.  Uiilees  the  guardian  is  shewn  to  be  legally  authc* 
rued  to  make  acknowledgements,  his  acknowledgements  are  ineffectnaL 

**  See  Putnam  v.  Bates,  3  Boss.,  188 ;  Brown,  p.  606.  Under  Indian  law, 
even  the  real  estate  vests  in  the  executor  or  administrator ;  see  mo.  179, 
Act  X  of  1865 ;  and  sec.  4,  Act  V  of  1881. 
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direction  to  the  contrary  in  the  will  or  grant  of  letters  lkctubb 
of  administration,  be  exercised  by  any  one  of  them     —1 
who  has  proved  the  will  or  taken  out  administration.^ 
If  one  of  them,  acting  in  his  representative  character, 
gives  an  acknowledgment,  such  acknowledgment  may 
bind  the  estate  of  the  deceased  debtor.* 

Whether  a  receiver  appointed  by  a  Court  of  com-  Acknow- 
petent  jurisdiction  of  the  estates  of  the  debtor,  or  by « 
other  person  against  whom  the  right  is  claimed,  can 
give  an  acknowledgment  and  renew  the  period  of 
limitation,  may  be  a  question.  It  has  been  held  in 
England  that  he  can  do  so  in  some  cases.'  His 
acknowledgment  is  good,  if  he  may,  under  the  circum- 
stances of  the  case,  be  treated  as  the  agent  of  the 
debtor. 

As  it  ought  not  to  be  in  the  power  of  any  person,  Acknow- 
by  his  acknowledgment,  to  keep  alive  a  right  of  action  by?S*e "f 
against  another,  which  but  for  such  acknowledgment  jobt 
would  have  been  wholly  extinguished,  it  was  provided  i^^"" 
by  sec.  4,  Act  XIV  of  1859,  that,  if  more  than  one 
person   was  liable,  none  of  them  should    become 
chargeable  by  reason  only  of  a  written  acknowledg- 
ment  signed  by  another  of  them. 

Explanation  2  of  sec.  20,  Act  IX  of  1871,  adopted 
the  principle  of  this  proviso,  but  it  referred  only  to 
the  cases  of  several  executors  and  several  partners. 
Section  21,  Act  XV  of  1877,  is  more  extensive,  for  it 


>  See  seo.  271,  Act  X  of  1865,  sees.  92  and  93  of  Act  V  of  1881. 

•  See  Brown,  pp.  607,  608 ;  Ramnarain  v.  Ghnnder  Kant,  8  W.  R.,  63. 
But  snch  acknowledgrment  will  not  renew  the  period  of  limitation 
against  the  other  execntors  or  administrators,  unless  the  maker  of  the 
acknowledgment  is  shewn  to  have  acted  as  their  agent* 

■  See  Brown,  p.  694  ;  and  Chinnery  v.  Bvans,  11  H.  L.  C,  116. 
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Lkcturk  mentions  two  additional  cases,  —  viz.^  the  cases  of 
— 1     several  joint  contractors  and  mortgagees.     By  the 
present  law,    in   the  case  of  these  four  classes  of 
persons,  it  is  expressly  provided  that  an  acknowledg- 
ment by  one  or  more  of  several  persons  does  not  by 
Where  the  itsclf  bind  any  other  or  others  of  them.     Where  the 
not  tppor-  liability  is  not  several,  or  being  joint  is  not  apportion- 
able,  an  acknowledgment  by  one  of  such  persons  will 
hardly  be  of  any  use  to  the  plaintiff  ;  and  it  has  been 
held  in  an  English  case  that  an  acknowledgment  by 
one  of  several  joint  mortgagees  who  were  trustees, 
and  who  had  therefore  no  apportionable  interest  in 
the  premises,  was  ineffectual  altogether.^ 
Acknow-        Section  21  of  Act  XV  does  not  refer  to  acknowledg- 
byoneof   mcuts  made  by  one  of  several  joint   mortgagors, 
joint  mort-  administrators,  coparceners  or  tortfeasors.     But  this 
adminis-   omissiou  docs  not  justify  the  conclusion  that  an 
TO%r.'     acknowledgment  by  one  of  each  of  these  several 

cen«rs,  or       •■  n  •  •ii»ji»  ^i 

tortfeasors,  classcs  of  pcrsous  IS  ncccssanly  bmdmg  on  the 
others.*  A  joint  co-mortgagor  is  a  joint  co-contrac- 
tor, and  as  such  is  entitled  to  take  advantage  of  the 
provisions  of  sec.  21.  There  is  no  special  reason  appli- 
cable to  the  case  of  several  administrators  as  opposed 
to  several  executors,  which  could  have  induced  the 

*  Richardson  v,  Toonge,  L.  R.,  6  Ch.,  478.  Banning,  pp.  169, 170.  The 
Punjab  Chief  Court,  it  would  seem  (see  Riraz,  pp.  64,  65)  would  give 
no  effect  to  an  acknowledgment  by  one  of  two  joint  mortgagees  in  any 
case  unless  the  maker  acted  as  the  agent  of  the  other.  The  reason 
assigned  is,  that  there  is  no  provision  (as  there  is  in  sec.  28  of  S  and  4 
Will.  rV,  c.  27)  giving  such  acknowledgment  the  effect  of  breaking  up 
the  joint  mortgage  into  portions.  If  reference  to  the  speech  of  the  Legal 
Member  in  the  Legislative  Council  were  allowable,  it  would  have  appear* 
ed  that  the  Legislature  did  not  intend  that  there  should  be  any  differeooe 
between  the  Indian  law  and  the  English  law  on  this  subject 

*  As  to  the  English  law  on  this  subject,  see  Brown,  p.  609. 
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L^islature  to  apply  a  different  rule  to  their  case.  Lkctube 
As  for  several  coparceners,  If  each  of  them  has  con-  — 1 
structively  a  separate  and  distinct  possession,  there  is 
no  reason  to  suppose  why  any  one  of  them  should  be 
bound  except  by  his  own  act.  Generally  speaking, 
the  liability  of  tortfeasors  is  severed^  and  it  was  not 
necessary  to  enact  that  the  acknowledgment  of  liability 
by  one  tortfeasor  should  not  keep  alive  the  several 
liability  of  another. 

It  is  apprehended,  that  sec.  21  mentions  those  cases  By  one  of 
only  m  which  the  act  of  one  of  a  set  of  persons  is  joi"t 
likely  to  be  considered  as  the  act  of  the  others,  and, 
by  way  of  explanation,  it  tells  us  that,  even  in  these 
cases,  the  acknowledgment  of  one  shall  not  renew 
the  period  of  limitation  against  the  others.  The  case 
of  one  of  several  joint-tenants  of  property  under  the 
Mitakshara^  making  an  acknowledgment  of  right, 
might  have  been  mentioned,  but  unfortunately  no 
reference  is  made  to  such  a  case. 

When  the  person  making  the  acknowledgment 
sustains,  and  is  liable  in,  two  perfectly  distinct  charac^ 
ters,  the  Courts  look  to  the  character  in  which  the 
acknowledgment  is  made.* 

An  ascent  for  making  an  acknowledgment  may  be  ^^o  are 

^  o  o  ./  agents 

authorized  to  do  so  in  any  of  the  modes  recognized  authori«ed 

^  to  make  ao 

by  law.     "No  one,"  says  Mr.  Brown,^  "can  become acknow- 
the  agent  of  another  person  except  by  the  will  of 
that  other  person.     His  will  may  be  manifested  in 
writing,  or  orally,  or  simply  by  placing  another  in 
a  situation  in  which,  according  to  ordinary  rules  of 

•  Blown,  p.  615  ;  Fordham  v.  WalliB,  10  Hare,  217. 

*  Brown,  p.  624. 
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Lbcturb  law,  or  perhaps  it  would  be  more  correct  to  say, 
—     according  to  the  ordinary  usages  of  mankind,  that 
other  is  understood  to  represent  and  act  for  the  per- 
son who  has  so  placed  him,  but  in  every  case  it  is 
only  by  the  will  of  the  employer  that  an  agency  can 
be  created.     The  appointment  of  an  agent,  therefore, 
is  either  express  or  implied.     When  express,  may  be 
either  in  writing  or  by  parol.     When  implied,  may 
be  either  by  the  employment,   or  by  the  adoption 
and  ratification  of  the    acts  of  another    person."* 
The    authority    of   the  agent  may  be  general    or 
special.* 
An«»ority       It  is  not  ucccssary  that  the  authority  of  the  agent 
•ppwir  on  should  appear  on  the  face  of  the  written  acknowledg- 

»QC  IflCO  OI 

thewriung.  mcut.  The  fact  that  the  agent  had  authority  may 
be  proved  by  parol  evidence,^"  except  where  the  prin- 
cipal is  a  corporation  aggregate.^ 

Aathority      Au  authority  to  make  an  acknowledgment  may  be 

'  inferred  from  an  authority  to  borrow.*    Even  where 

there  is  a  written  general  authority,  other  evidence  may 

prove  the  existence  of  such  authority,'  though  it  ia 

certainly  better  to  produce  the  am-mookhtamamah  or 


*  As  to  prior  express  aathority  and  subsequent  ratification,  oonsider  the 
maxim  Omnis  ratikahitio  retrotrahUury  et  mandate  priori  aequiparatmr^ 
and  see  Bam  Kumar  v.  Jaknr,  I.  L.  R.,  8  Calo.,  716, 718 ;  and  Dinomoye  v. 
Lechmipat,  6  G.  L.  R.,  101,  106,  P.  0. 

As  to  the  implied  general  aathority  of  dewam  and  wMhurirM^  whoae 
ordinary  duty  it  would  be  to  carry  on  their  master*s  correepondenoe,  see 
Hohesh  r.  Bassant,  I.  L.  B.,  6  Gale,  840,  351. 

•  See  sec.  20,  Act  IX  of  1871. 

1*  See  Hemchand  «.  Vohara,  I.  L.  R.,  7  Bomb.,  515,  518. 
'  Brown,  p.  625.    For  an  exception  to  this  exceptional  role,  see  p.  6S6. , 
■  Dinomoye  v.  Luchmipat,  6  G.  L.  R.,  101, 105,  P.  G. 
'  Sec.  91  of  the  Evidenoe  Act  refers  only  to  the  terms  of  epntrmeU^ 
$rafU4  Qt  dispoHtions  qf  property.    See  6  G,  L.  R.,  105,  P.  C. 
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give  secondary  evidence  of  its  contents,  where  such  Lbcturb 
evidence  is  admissible.  L 

An  acknowledgment  signed  by  a  person  whose 
service  as  general  agent  of  the  maker  had  come  to 
an  end  is,  of  course,  of  no  effect,  where  the  creditor 
or  his  manager  is  aware  of  the  fact.*    Authority  to  Authority 
adjust  accounts,  whether  special*  or  general,  is  suffi-  acw'iultl 
cient  for  the  purposes  of  an  acknowledgment.     But 
the  authority  should  have  reference  to  the  claim  in 
question.*    A  pleader  making  a  written  acknowledg-  pieader'a 
ment  m  a  petition  will  bind  his  principal  if  he  is  gene-  ''*''"'^'^- 
rally  or  specially  authorized  to  make  the  acknowledg- 
ment, or  if  his  acts  are  ratified  by  the  principal.^ 

A  person  making  an  acknowledgment  in  writing 
at  the  request,  and  in  the  name,  of  the  person  liable, 
is  his  agent  to  all  intents  and  purposes.^ 

It  has  been  held  that  the  managing  member  of  a  AaihorUy 
joint  Hindu  family  has  the  same  authority  to  acknow- 
ledge as  he  has  to  create  debts  on  behalf  of  the 
family,  but  has  no  power,  without  special  authority, 
to  revive  a  claim  already  barred  by  limitation,  except 
as  against  himself.* 

An  acknowledgment  under  sec.  19,  Act  XV,  may  Fyihiy, 
be    made  to  a   strangei^  but    an    acknowledgment  must  wT* 

*  See  6  0.  L.  R.,  p.  106,  P.  0.  »  See  6  C.  L.  R.,  p.  107. 

*  Brown,  p.  629. 

*  Ram  Coomar  v.  Jaknr,  I.  L.  R.,  8  Oalo.,  716,  718  ;  Ramhit  v,  Satgur, 
I.  L.  R.,  3  AIL,  247. 

*  Brown,  p.  630  ;  Hemohand  v,  Vohara,  I.  L.  R.,  7  Bomb.,  515,  618. 

*  Ghinnaya  v.  Qaranatham,  I.  L.  R.,  5  Mad.,  169,  F.  B.,  whioh  overrules 
Knmarasami  v.  Pala,  I.  L.  R.,  1  Mad.,  385.  See  also  14  B.  L.  R.,  21  (Oopal 
Karain  v.  Muddomuttee),  as  to  debta  already  barred.  Gf.  the  remarks 
of  Westropp,  G.  J.,  at  p.  72,  I.  L.  R,,  2  Bomb.  A  barred  debt  can  be 
revived  bjr  Vk  promise  in  writiog. 

U 
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i^cTTM  under  art.  180,  sched.  ii,  Act  XV,  must  be  given  t? 
—     the  person  entitled  to  the  money  under  the  decree  or 
ie;.'n>«it    ordcr,  or  to  his  agent.     Where  no  money  is  secured 
^  Tni})     by  the  decree    or   order,   it   would   seem   that   no 
""^^    acknowledgment  will  be  of  any  avail  under  art.  180. 
TV  tf^        The  effect  of  a  sufficient  acknowledgment  of  liabi- 
acknow-    lity,  duly  written  and  signed,  is  to  give  the  plaintiff 
or  applicant  a  new  period  of  limitation  according  to 
the  nature  of  the  original  liability, — that  is,  of  the 
liability  which  exists  at  the  date  of  the  acknowledg- 
ment.    If  a  judgment-debtor  duly  acknowledges  the 
right  of  his  opponent  to  a  decree  for  the  possession  of 
land,   and  his  own  liability  under  such  decree,  the 
judgment-creditor  will  have  a  fresh  period   of  three 
years  (under  art.  179)  fix)m  the  date  of  the  acknow- 
ledgment, although  the  period  for  instituting  a  suit 
for  possession  is  twelve  years.     The  original  liability 
here  is  the  judgment-debtor's  liability  to  proceedings 
in  execution,  not  the  extra-judicial  liability  to  restore 
the  land,    which,   since  the  decree,   has  merged  ia 
the  liability  under  the  decree. 
^"^t^oMi*      ^^^  liability,  whatever  it  may  be,  is,  as  if  it  were, 
^/i!^  or    r^reated   at  the  date  when  the  acknowledgment  is 
^•'•*^       signed  under  sec.  19,  or  at  the  date  when  the  acknow- 
ledgment is  given  to  the  judgment-creditor  or  his 
agent  under  art.  180.     It  is   apprehended   that  the 
date  of  the  acknowledgment  under  art.  180  is  the  date 
when  it  is  given  to  the  proper  person,  for  until  then 
it  is  not  a  valid  acknowledgment  under  that  article.*® 

**  See  Joyne  v.  Haghes,  10  Ex.,  430,  cited  in  Brown  on  Limitation^ 
p.  640. 
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PARTPAYMENTS,  AND  PAYMENTS  OP  INTEREST. 
EXTINGUISHMENT  OF  RIGHT  BY  LIMITATION. 


Limitation  Bills,  1855—1859,  on  the  effect  of  payments  —  The  English  law  ■• 
to  payments  —  Under  Act  XIV  payments  did  not  renew  the  period  of  limit- 
ation, except  in  three  cases  —  Amendments  introduced  by  Acts  IX  and. 
XV.    Difference  between  payments  of  interest  and  part-payments  — >  Receipt 
of  tlie  produce  of  mortgage  land   when  a  payment -^  Payments  by  one  at 
several    joint-debtors   how   far   effective — Payment  of  part   cd  a  Ugacjf 
not  provided  for  —  Payment  of  part  of  a  debt,  or  of  interest  on  a  debt  or 
legacy  —  What  is  a  debt?  —  The  principle  on  which   the  exception  as  to 
payments  is  based  —  ItUerett  must  be  paid  a$  <ticA,  part-paymenU  need 
not — Appropriation  of  payment  to  iiitereat  by  creditor  not    sufficient -^- 
A  payment  saves  the  whole  claim  —  Payment  need  not  be  in  money "— > 
Test   of   a   good    payment  —  Constructive    paymento  — Sums   realized   bjr 
creditor,  by  sale  of  debtor's  property,  not  sums  paid — Payment  by  and  t<^ 
whom  —  Person  liable  to  pay  debt  or  legacy  —  Part-payment  must  be  evi«> 
denced  by  the  handwriting  of  the  payor  —  The  case  of  a  payment,  where 
there  is  more  than  one  debt,  considered  —  Appropriation  of  paymenta  by 
creditor  to  particular  debts  sufficient  —  Other  provisions  of  Act  XV  aa  to 
payments.    Arts.  146  and  180  —  The  Indian  Law  Commissioners*  views  on 
the  extinction  and  acquisition  of  rights  by  lapse  of  time  —  Act  XIV  silent 
on  this  subject  —  The  provisions  of  Act  IX  — Section  28,  Act  XV,  extin<* 
g^ished  rights  to   property  —  Right    to   legacies,  debts   or   damages    not 
extinguished   by  sec  28  —  Sec  28  explained  —  Suit  not  an  application  — 
Possession  not  the  ^uom -possession  of    incorporeal  rights  —  *Rent'  as  an 
estate  of  inheritance  is  *  property*  —  Possession  of  moveables  which   are 
specifically   recoverable  is    "possession   of  property"  —  Is    a    trademark 
*  property?*  —  Summary  suits    under  sec  9,  Act  I  of  1877,  not  **  suits  for 
possession**  —  What  are  suits  for  possession  of  property,  and  what  not— 
(Bight  extinguished  when  suit  barred  under  arts.  46  and  47)  —  If  the  recovery 
ot  an  interest  in  property  poaeaion  within  the  meaning  of  sec  28 —  Right  of 
private  owners  when  extinguished  —  Right  of  Government  when  extinguished 
-~  Sec  28  how  far  retrospective  —  The  right  extinguished  is  the  right  of  a 
particular  person  or  persons  —  Effect  of  the  extinction  of  right —  Where  there 
has  been  continuous  adverse  possession  —  In  the  case  of  successive  and  inde- 
pendent trespassers  —  Continuous  possession  transfers  the  right  and  confers 
a  good  title — Person  in  whose  favor  limitation  is  running  has  a  transmis- 
sible interest — Sec  28  gives  a  good  title  against  the  party  whose  suit  is 
barred  —  Title   gained    commensurate    with    interest    extinguished  —  Title 
gained  is  sometimes  gained  on  behalf  of  the  landlord  of  the  possessor  ~> 
The  doctrine  of  estoppel  may  affect  the  transfer  of  the  right— Acce8S(»y 
rights  extinguished  with  the  principal. 

Limitation      The  Sectiou  relating  to  acknowlederments  in  the 

Bills  1855       .... 

—1869,  on  Limitation  Bills  of  1855 — 1859  contained  aprovi- 
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sion  by  which  an   mdirect   admission,*  by  a  part-  Lkoturb 
payment  on  account  of  principal  or  interest,  was     — 
allowed  to  renew  the  period  of  limitation,  in  the  same  ^\^^ 
way  as  a  direct  admission  in  writing  that  a  debt  or  ™*^^ 
legacy  or  any   part  thereof  was  due.     But  on  the 
motion  of  Mr.  Peacock  (now  Sir  Barnes  Peacock)  this 
provision  was  omitted.     Mr.  Peacock  said : — "  This 
part  of  the  section  is  in  accordance  with  the  English 
law,  but  I  object  to  the  rule  laid  down  by  the  English 
law  respecting  the  effect  of  a  part-payment.     That 
rule  proceeds  on  the  principle  that  a  part-payment 
operates  as  an  acknowledgment  from  which  a  new 
promise  to  pay  may  be  implied.     It  seems  to  me  that 
in  this  country  proof  of  part-payment  should  not 
have  this  effect."' 

Before  the  Statute  9  Geo.  IV,  c.  14,  the  decisions  of  TheEng- 

lish  law  a9 

the  Courts  had  established  two  modes  whereby  a  case  to  pay- 
might  be  taken  out  of  the  operation  of  the  English 
Statute  of  Limitations.*  These  were,  Jirstj  acknow- 
ledgments, or  express  promises  to  pay  ;  and  secondly^ 
part-payments.  The  Statute  of  Greo.  IV  required  that 
acknowledgments  and  promises  to  have  that  effect 
must  be  in  writing,  but  it  expressly  reserved  the 

*  Qenerally  speaking,  payment  is  a  mode  of  acknowledgrment  or  admis- 
0ion.  Bat  sec.  40  of  3  itc  4  WiU.  IV,  o.  27  (like  seo.  21  of  Act  IX  of  1871, 
and  sec.  20  of  Act  XV  of  1877)  treats  payment  as  distinct  from  acknow- 
ledgmentt  while  the  Limitation  Bills  of  1855—1859,  following  sec.  5  of 
3  &  4  WilL  IV|  o.  42,  proposed  that  there  should  be  not  merely  a  pay- 
ment, bat  an  admlJtsioti  or  acknowledgment  hy  payment.  See  Brown^ 
pp.  589.  590 ;  and  Whitby  v,  Lowe,  2  DeG.  &  J.,  712. 

'  See  the  Proceedings  of  the  Legislative  Council  of  India  for  the  year 
1859,  p.  58 ;  and  sec.  16  of  the  Bill  of  1855  ;  and  sec.  19  of  the  Amended 
BiU  of  1869. 

«  In  modem  times,  Statates  of  Limitation  are  oonstraed  more  BtrioUj^ 
and  Judges  do  not  introduce  exceptions  to  their  operation. 
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lbctxjbb  effect  of  part-payments.    Again,  the  Statute  3  and  4 
— 1     Will.  IV,  c.  42,  sec.  5,  expressly  puts  acknowledg- 
ments by  writing,  and  acknowledgments  by  jart- 
payment  on  the  same  footing,  and  gives  a  new  period 
of  limitation  from  the  one,  as  well  as  from  the  other. 
The  Statute  9  Greo.  IV  was  extended  to  the  Supreme 
Courts  in  the  Presidency- towns  by  Act  XIV  of  1840. 
Under  Act     But  scc.  4,   Act  XIV  of   1859,   cxpressly  pro- 
ments  did  yidcd  for  the  single  case  of  an  acknowledgment  in 

not  renew  ^  *^      , 

the  period  writing,  giviug  to  that  the  same  effect  which  it  has 
tion,except  by  the  English  law,  and  impliedly  excluded  every 
'^'"  other  acknowledgment— an  acknowledgment  by  part- 
payment,  just  as  much  as  an  acknowledgment  by 
words  only.*  In  Gorachand  Dutt  v.  Lokenath  Dutt^ 
it  was  held  that  a  part-payment,  even  when  it  was 
proved  by  a  memorandum  signed  by  the  defendant, 
was  not  such  an  acknowledgment  in  writing  as  was 
required  by  sec.  4,  Act  XIV  of  1859.  What 
sec.  4  required  was  an  acknowledgment  in  writing 
that  the  debt  or  a  part  of  it  was  due,  not  a  mere 
acknowledgment  of  a  fact  from  which  it  might  be 
presumed  that  the  debt  or  a  part  of  it  was  unpaid  or 
due. 

There  were,  however,  three  specified  cases  in  which 
Act  XIV  allowed  payments  on  account  to  renew  the 
period  of  limitation.  These  were,  jirst^  the  case  of 
suits  for  shares  in  joint  family  property  (sec.  1, 
cl.  IZ) \  secondly ^  the  case  of  suits  in  the  Supreme 
Courts  by  mortgagees  to  recover  immoveable  pro- 
perties mortgaged  (sec.  6);  and  thirdly^  the  case  of 


*  See  Haja  loviira  Das  v.  fiichardBon,  2  Mad.,  84. 

•  8  W.  E.,  336. 
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proceedings  for  enforcing  the  judgments,  decrees  or  lectubb 
orders  of  the  Supreme  Courts  (sec.  19).'  — 1 

Section  21  of  Act  IX  of  1871  gave  a  new  starting  Amend- 
pomt  in  every  case  of  payment  ( before  the  expiry  of  introduced 
the  period  of  limitation)'  of  interest  on  a  debt  or  Zt^^^ 
legacy.     In  case  of  payment  of  part  of  the  principal  beuJeen^ 
of  a  debt^  the  same  section  of  Act  IX  renewed  the  orimerMt 
period  of  limitation,  but  only  when  the  debt  arose  ^ymJ^Jl 
from  a  contract  in  writing,  and  the  fact  of  payment 
appeared  in  the  handwriting  of  the  person  making 
the  same  on  the  instrument,  or  in  his  own  books, 
or  in  the  books  of  the  creditor.*    Act  XV  of  1877 
repealed  the  first  half  of  this  proviso,  and  extended 
the  effect     of  part-payment  to   all   debts   whether 
arising  out  of  a  contract  in  writing  or  not.     "  Why, " 
asked    Mr.   Wilkinson,  the   Recorder  of    Rangoon, 


»  Sec.  6,  Act  XIV  of  1859,  oorresponda  to  No.  149  of  Act  IX  of  1871 
and  No.  146  of  Act  XV  of  1877.  Sec.  19,  Act  XIV,  corresponds  to  No.  169 
of  Act  IX  and  to  No.  180  of  Act  XV. 

*  The  "  prescribed  period "  in  sec.  21  (corresponding  to  sec.  20, 
Act  XV)  is  the  period  of  limitation^  not  the  period  of  payment  of  the 
money  advanced.    See  Bamseback  v.  BamlaU,  I.  L.  B.,  6  Gale,  815. 

*  An  account  stated  is  not  a  contract  in  writing  within  the  meaning 
of  this  proviso.  (Amritalall  v.  Maniklal,  10  Bom.,  375.)  A  tradesman's 
bill  is  not  sach  a  contract.    (Thompson's  Act  IX  of  1871,  p.  21.) 

The  reason  of  the  proviso  as  to  part-payments  '*  will  be  foand  in  the 
wholly  difiPerent  mode  in  which  the  inference  of  an  unsatisfied  debt  is 
raised  by  the  payment  of  part  of  the  principal  and  the  interest  respect- 
ively." (See  Savigny  Sys.,  VoL  V,  §  315  ;  and  Tippets  v,  Heane,  1  Cr. 
M.  &  B.,  262,  cited  by  Holloway,  J.,  in  Valia  v.  Vira,  I.  L.  B.,  1  Mad., 
228.)  A  payment  of  money  at  interest  is  not  liable  to  be  construed  as 
a  payment  in  full  discharge  of  the  debt.  The  reason  of  the  proviso  in 
sec.  21  of  Act  IX  was  probably  this : — If  the  debt  did  not  arise  out  of 
a  contract  in  writing,  the  amount  of  the  debt  might  not  be  easily  deter- 
mined at  the  time  of  payment,  and  the  debtor  might  easily  contend  that 
the  payment  was  in  full  discharge  of  all  that  he  admitted  to  be  due. 
See  Darby  and  Bosanquet,  p.  72. 


313  PABT-PAYMENTS,   AND  PAYMENTS   OF  INTEREST. 

Lecturb  "  should  a  part-payment  endorsed  on  a  promissory 

1     note  by  the  payor,  or  one  admitted  as  such,  in  his 

own  handwriting  in  the  payee's  bill-book,  be  entitled 

to  more  consideration  than  when  a  customer  signs  to 

a  payment  on  account  of  principal  in  a  shopkeeper's 

book  or  on  the  bill  which  he  has  made  out  in  respect 

of  articles  that  were  purchased  over  the  counter  ?  '* 

And  the  Legislature,  in  1877,  thought  it  would  sufl&ce 

to  provide  that  the   fact  of  part-payment  should 

appear  in  the  handwriting  of  the  person  making  it. 

The  ordinary  case  of  a  debtor  making  a  part-payment 

by  letter  has  thus  been  provided  for/^ 

Recwptof      Act  IX  of  1871  did  not  provide  that  the  receipt 

oiXrt-"*^  of  the  produce  of  mortgaged  land  by  a  mortgagee  in 

Sl^iia*"  possession  should  be  deemed  a  payment  either  of  the 

paymeuu   pj^ijjQjpjj    qj.    ^\^q   interest  of    the   mortgage   debt. 

Where  land  was  mortgaged  to  the  plaintiff  with  pos- 
session for  a  term  of  years,  and  the  mortgagor  took 
a  lease  of  the  land  from  the  plaintiff,  some  years  aiter 
the  execution  of  the  mortgage,  and  paid  rent  under  it 
even  after  the  expiry  of  the  mortgage  term,  it  was  held 
that  the  case  being  governed  by  Act  IX  of  1871,  the 
payment  of  rent  under  an  agreement  entirely  independent 
of  the  original  mortgage  could  not  be  regarded  as 
a  payment  of  interest  as  such.  The  Court  observed: — 
"  It  is  pleaded  that  the  suit  is  barred  by  limitation,  to 
which  the  plaintiff  replies  that  the  receipt  of  rent 
was  in  fact  a  payment  of  interest,  and  that  from  the 
date  of  the  payment  of  rent  a  new  period  of  limita- 
tion is  given  for  the  recovery  of  the  debt.  Under 
the  present  law  (Act  XV  of  1877)  this  may  be  so. 


^*  See  Proceediogs  of  the  Legialative  Council  of  the  19th  July  1877. 
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if  it  be  held  that  payment  of  rent  by  the  mortgagor  Lectum 

is  such  a  receipt  of  produce  in  virtue  of  a  usufruc-     

taary  mortgage  as  is  deemed  equivalent  to  a  pay- 
ment  of  interest,  but  this  provision  is  not  to  be  found 
in  Act  IX  of  1871 ;  and  although,  if  the  payment  of 
rent  had,  as  part  of  the  original  agreement  or  other- 
wise,  been  agreed  on  as  a  provision  for  the  interest  on 
the  debt,  we  might  have  held  it  fell  within  the 
narrower  terms  of  Act  IX  of  1871,  yet,  in  the  cir- 
cumstances of  the  present  case,  it  is  impossible  in 
our  judgment  to  hold  that  the  payment  of  rent 
under  an  agreement  entirely  independent  of  the  origi- 
nal mortgage  can  be  regarded  as  a  payment  of 
interest  as  such."  * 

Section  20,  Act  XV  of  1877,  expressly  provides, 
that  "  where  mortgaged  land  is  in  the  possession  of 
the  mortgagee,  the  receipt  of  the  produce  of  such  land 
shall  be  deemed  to  be  a  payment  for  the  purpose  of 
this  section.*'  Independently  of  any  express  stipula- 
tion to  that  effect,  the  receipt  of  the  rents  and  profits 
of  the  mortgaged  land  (supposing  the  mortgagee  is  m 
possession)  is  constructively  a  payment  either  of  the 
principal  or  the  interest,  as  the  case  may  be.  The 
mortgagee  is  supposed  to  pay,  for  (or  as  the  agent  of) 
the  mortgagor,  to  himself  as  the  creditor.*  Where 
the  receipt  exceeds  the  amount  of  interest  due,  or  is 


'  Ummer  v.  Abdul,  I.  L.  R.,  2  Mad.,  165.  In  Brooklehorst  r.  Jessop 
(7  Sim.,  438)  it  was  held  in  England,  that  the  receipt  of  rents  by  an 
equitable  mortgagee  in  possession  might  be  taken,  primd  faciCf  as  a  pay- 
ment either  of  the  principal  or  the  interest  of  the  debt,  so  as  to  prevent 
time  running  against  his  claim  for  the  money.  See  Brown  on  Limit- 
ation, pp.  688,  6G2 ;  and  Banning,  p.  77. 

'  Brown,  p.  600.    See  Brocklehurst  r.  Jeasop,  cited  abOTe. 
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Lecture  Otherwise  a  part-payment  of  the  principal^  it  is  appre- 
_J.     hended  that  the  fact  of  the  rents  and  profits  having 
been  received,  must,  according  to  the  general  proviso 
to  sec.  20,    appear  in  the  handwriting  of  the  mort- 
gagee or  his  agent.    . 
Payments       Act  IX  of  1871,  Ukc  9  Gco.  IV,  c.  14,  didnotpro- 
•^oinYdebt-  ^^^^  *^^*  payments  of  interest  or  part-payments  by  one 
fw  effect-  ^^  several  partners  or  executors  should  not  renew 
ive-         the  period  of  limitation  as  against  the  others.     But 
following  sec.  14   of   the   Mercantile   Law  Amend- 
ment Act  (19  &  20  Vict.,  c.  97)  and  the  Massachu- 
sett's  Revised  Statutes,  Act  XV  of  1877  extends  to 
payments  the  rule  applicable  to  acknowledgments  of 
liability,  and  enacts  that  one  of  several  joint  con- 
tractors,   partners,  executors   or    mortgagees   shall 
not  be  chargeable  by  reason  of  an  acknowledgment 
or  a  payment  made  by  another  of  them.' 
Payment        As  a  Icgacy  is  not  necessarily  payable  in  full,  but 
of  a  Ugacy  is  liable  to  bc  reduced  in  proportion  to  the  assets 
vided  for.  available  for  satisfying  it,  a  payment  by  the  executor 
of  a  part  of  a  legacy  does  not  imply  an  admission  on 
the  part  of  the  executor  that  a  larger  amount    is 


■  See  Beo.  21,  Aot  XV ;  Lecture  X,  p.  301 ;  and  Angell,  para.  281. 
After  the  passing  of  9  Oeo.  IV,  c.  14,  in  Wyatt  v.  Hodson,  it  was  held 
in  England  that,  althoagh  an  acknowledgment  by  one  of  several  joint 
contractors  conld  not  prevent  the  others  from  taking  advantage  of 
the  statute  of  Limitation,  the  effect  of  a  payment  was  not  confined  to 
the  individual  making  it.  And  before  the  enactment  of  9  Geo.  IV, 
o.  14,  even  an  acknowledgment  by  one  of  two  joint  contractors  took 
the  whole  case  out  of  the  Statute  of  Limitation.  See  Whiteoombe  v. 
Whiting,  and  Angell,  paras.  248  and  275.  There  is,  however,  a  differenoe 
between  an  Acknowledgment  and  a  Payment,  "  inasmuch  as  the  latter 
is  a  benefit  to  all  persons  liable  to  the  debt,  as  it  relieves  them  from 
BO  much  of  their  liabiUty."  Act  XV  of  1877,  Uke  19  and  20  Vict,  c  97, 
does  not  attach  any  importance  to  this  difference. 
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payable.     This  is  probably  the  reason  why  Act  IX  Lecturb 
of  1871  was,  and  Act  XV  of  1877  is,  silent  as  to     ^ 
the  effect  of  a  payment  of  a  part  of  a  legacy. 

The  payment  of  intej^est  on  a  ''  debt  or  legacy,"  or  Payment 
otapartot  the  principal  of  a  'debt,'  if  made  before  Y.«*'^^<>f 
the  suit  is  otherwise  barred,  gives  the  plaintiff  a  new "« « <*«^' 

.  O'  legacy* 

period  of  limitation,  according  to  the  nature  of  the 
origmal  liability. 

Servant's  wages  are  a    *debt'  within  the  meaning  J^^i*"* 
of  this  rule.     Money   due  for  goods  sold  is  also  a 
'  debt.'* 

"  In  general,"  says  Blackstone,  "  whenever  a  con- 
tract is  such  as  to  give  one  of  the  parties  a  right  to 
receive  a  certain  and  liquidated  sum  of  money  from 
the  other  (as  in  the  case  of  a  bond  for  payment  of 
money,  or  an  implied  promise  to  pay  for  goods  sup- 
plied, so  much  as  they  shall  be  reasonably  worth), 
a  debt  is  then  said  to  exist  between  these  parties ; 
whUe,  on  the  other  hand,  if  the  demand  be  of  uncer- 
tain amount,  as  where  an  action  is  brought  against 
a  bailee  for  injury  done  through  his  negligence  to 
an  article  committed  to  his  care,  it  is  described  not 
as  a  debt,  but  as  a  claim  for  damages."  The  debt, 
however,  is  not  a  contract,  but  the  result  of  a  con- 
tract.*    There  is  nothing  in  sec.  20,  Act  XV  of  1877, 

*  Nobin  r.  Kenny,  6  W.  R.,  8.  0.  Ct.,  3. 

*  See  Stephen's  Blackstone,  Vol.  II.  Under  English  law,  contracts  are 
either  simple  contracts,  or  contracts  by  specialty  or  by  matter  of  record. 
Jndgment-debte  are  debts  of  record.  In  Kally  Prosnnno  v,  Heeralal, 
L  L.  R.,  2  Gale,  468,  it  was  held,  that  although  a  sum  due  nnder  a  decree 
may  sometimes  be  properly  called  a  *  debt,*  the  provisoes  to  sec.  21 
and  article  169  of  Act  IX  of  1871  shewed  that,  in  that  Act, '  debt*  meant 
a  liability  to  pay  money  for  which  a  salt  could  be  brought,  and  not 
one  for  which  judgment  had  been  obtained.  The  soundness  of  this 
ruling  was  doubted  by  Stuart,  G.  J.,  in  I.  L.  B.,  8  All.,  247,  F.  B. 


316  PART-PAYMENTS,  AND  PAYMENTS  OP  INTEREST. 

«r 

Lectitbb  to  prevent   its  application    to    debts     secured    by 
— 1     a  mortgage  or  a  judgment.*     Sections  20  and  21 
expressly  refer  to  mortgages  and  mortgagees. 

Debt  includes  liquidated  damages,  but  not  unliqui- 
dated damages  which  cannot  be  ascertained  except 
by  the   decision  of  a  properly   constituted   Court. 
*'  Where  a  bond  was  conditioned  for  the  replacing, 
by  a  certain  time,  of  stock  which  the  plaintiff  had 
sold  out  for  the  defendant's  benefit,  and  for  the  pay- 
ment in  the   meantime  of  such  sums  as  would  be 
equal  to  the  dividends  of  the  stock,  a  payment  on 
account  of  such  last-mentioned  sums  was  held  not  to 
have  the  effect  of  keeping  alive  the  right  of  action 
for  not  replacing  the  stock,  as  the  damages  recover- 
able for  such  a  breach  were  unliquidated.^^^ 
The  prin-       Payments,  whether  of  interest  or  of  part  of  the 
wEich'the  principal,  are  seldom  made  without  deliberation.  They 
as  to^'pi^.  are  (generally  speaking)  acknowledgments  of  the  sub- 
bM«£ "     sistence  of  the  debt, — not  by  words  but  by  conduct.^ 
The  principle  upon  which  a  part-payment  in  Eng- 
land takes  a  case  out  of  the  Statute  of  James  I  is, 
that  it  admits  a  greater  debt  to  be  due  at  the  time 


And  now,  that  the  proviso  aa  to  part-payments  has  been  considerablj 
modified,  it  is  apprehended  that  see.  20  of  Act  XV  applies  to  jadgment- 
debts  as  well  as  to  other  debts.  The  proviso  to  art.  180,  Aot  XV, 
however,  still  applies  to  tom^  judgpment-debts. 

'  As  to  jadg^ent-debts  see  the  preceding  note.  As  to  mortgage-debts, 
it  is  observable,  that,  nnder  art.  146,  Act  XV,  in  suits  in  Courts  estab- 
lished by  Royal  Charter  in  the  exercise  of  its  ordinary  original  civU 
jurisdiction,  to  recover  from  the  mortgagor  the  possessufn  of  immove- 
able property  mortgaged,  the  last  payment  of  interest  or  part-payment 
is  the  starting  point  of  limitation.  As  to  the  effect  of  payments  in  suits 
in  other  Courts  for  possession  of  the  mortgaged  property,  see  16  W. 
R.,  P.  C,  33,  35.  In  suits  to  recover  the  debt  or  charge  in  any  Goorl^ 
payments  under  sec.  20  will  give  the  plaintiff  a  new  starting  point. 

'  Darby  and  Boaanquet,  p.  106.  *  Brown,  p.  587. 
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of  the   part- payment.*      The   payment  of    interest  Lbcturb 
qua  interest,  is  evidence  of  the  existence  of  the  debt,     — 1 
and   a  payment   made   as  part-payment  raises   the 
implication  that  the  residue  of  the  principal  sum  is 
due.     The  Indian  Legislature,  while  expressly  requir- 
ing that  the  interest   paid   must  be  paid  a^  interest,  fnterat 
does  not  enact  that  payments  of  parts  of  the  principal  p«»^  as 
sum  due  must  be  shewn  to  be  payments  made  as  poyi^^nu 

*    "^  ueed  nor. 

part-payments.  ♦ 

It  would  seem  that,  under  sec.  20,  Act  XV  of  1877, 
if  the  fact  of  payment  of  a  part  of  the  principal 
of  a  debt  appeared  in  the  handwriting  of  the  debtor 
or  his  agent,  and  the  period  of  limitation  had  not 
expired  at  the  date  of  the  payment,  the  creditor 
would  be  entitled  to  a  fresh  period  of  limitation, 
although  the  debtor  intended  the  payment  as  a  pay- 
ment of  the  whole  debt  in  fuU.  The  statutory 
exception  in  3  and  4  Will.  IV,  c.  42,  sec.  5,  requires 
not  merely  a  payment,  but  an  acknowledgment  by  pay- 
ment.  The  Indian  Act  does  not  require  the  implica- 
tion of  a  promise  or  even  an  acknowledgment  by  pay- 
ment. 
In  the  case  of  payment  of  interest^^^  although  it  is 

'  Tippets  V.  Heane,  1  G.  M.  &  R.,  262.    From  the  fMlmiasion  of  the 

existence  of  the  debc  the  law  raises  an  implication  of  a  promise  to 

pay,  and  where  this  implication  is  rebutted  by  the  circomstanoes  of 

the  case,  the  payment  is  not  sufficient  to  take  the  case  out  of  the  Statute 

of  James  I. 

**  *  Interest  *  means  not  merely  that  which  is  reserved  by  the  original 
tamasookj  note,  or  mortgage,  as  recompense  for  the  use  of  the  money 
advanced,  and  payable  before  the  principal  amount  becomes  due,  but  aU 
interest  recoverable  for  the  non-payment  of  money  already  due.  *'  In* 
terest,  in  its  ordinary  sense,"  says  Markby,  J.,  '*  means  something  paid  for 
money  overdue.'*  (Ram  Chunder  v.  Jnggutmomnohiny,  I.  L.  R.,  4  Gale, 
283,  301.)    Primd  facie f  a  debt  which  carries  interest  appears  to  import  a 
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Lecturb  not  necessary  that  the  fact  of  the  payment  should 

1     appear  in  the  handwriting  of  the  person  making  the 

same,  it  must  be  shewn  that  the  payment  was  qua 
interest.     It  has  been  held^  that  where  payments  are 
made  in  reduction  of  a  general  balance  of  accounts, 
without  any  intimation  by  the  debtor  that  they  are 
on  account  of  interest,  such  payments  are  not  pay- 
ments of   interest  as  such  within  the  meaning   of 
A^propri*.  sec.  20.     Appropriation  of  the  payment  to  interest 
payment  to  by  the  Creditor    is  *not  sufficient.     Interest  for  the 
c"edi^r  ^  delay  of  payment  post  diem^  in  the  absence  of  an 
Seut.   "    express  or  implied  contract^  is  not  interest  properly 
so  called.     It  is  payable  only  as  damages  for  breach 
of  contract.* 

Payment  of  interest  on  a  note  which  does  not 
carry  interest  on  the  face  of  it,  and  on  which  no 
demand  is  proved  to  have  been  made,  is  sufficient  to 
take  the  case  out  of  the  English  Statute  of  Limitation. 
A  payment  It  is  apprehended  that,  under  the  Indian  law,  if  a 
whole       debt  properly  carries  interest,  so  that  the  principal 
and  interest  constitute  one  demand  or  claim,  part- 
payments  or  payments  of  interest  will  keep  alive  the 
whole  claim  to  principal  and  interest.' 
Payment        Xhc  payment  of  interest  or  part  of  the  principal 
in  money,  nccd  not  neccssanly   be   made    m    actual    money. 

debt  already  due.  (Angell,  seo.  95.)  Payment  of  interest  before  the 
principal  sum  becomes  due  is  of  little  importance  for  the  purposes  of 
sec.  20,  Act  XV  of  1877.  In  common  parlance,  interest  includes  damages 
for  non-payment.  See  Brown,  pp.  669, 670  ;  Forsyth  v,  Bristowe,  8  Ex.,  716. 
■  Hanmantmal  v.  Rambabai,  I.  L.  R.,  3  Bomb.,  198.  See  also  Naronji  r. 
Mugnirum,  I.  L.  B.,  6  Bomb.,  103, 106 ;  and  Surju  r.  Khawhish,  I.  L.  R., 
4  AU.,  612,  614. 

*  Cooke  9.  Fowler  cited  at  p.  90  of  26  W.  R.    But  the  payment  of  such 
damages,  at  interest  ^  will  probably  keep  alive  the  debt. 

*  See  Darby  and  Bosanqnet,  pp.  70,  71 ;  Banning,  pp.  66,  66. 
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Lbctubb  realized  by  a  private  sale  of  the  debtor's  goods  in  the 

— 1     possession  of  the  creditor,  or  by  an  execution-sale  of 

bylaie'if  *^^  defendant's  property,  are  not  sums  paid  by  the 

property,   ^cbtor  or  the  defendant  within  the  meaning  of  the 

i)ot  sums       A  nf  ® 
paid,  -^^^^ 

Payment        It  is  ucccssary  that  the  payment  should  be  made 

6y  and  to      ,  t         et  fit  >f  t  •  ii 

vhom.  by  the  "  person  liable  to  pay,  or  his  agent  duly 
authorized  in  this  behalf.  A  payment  by  a  mere 
stranger  without  the  knowledge  of  the  debtor,  or  by 
an  agent  after  the  termination,  or  beyond  the  scope, 
of  his  authority,*  is  of  no  avail.  The  payment  may 
be  made  to  the  creditor  or  to  his  agent,  or  by  agree- 
ment between  the  parties  to  any  person  on  his 
account.  Such  agreement  may  be  express  or  implied. 
The  course  of  dealing  between  the  parties,  or  even 
subsequent  ratification,  may  be  sufficient  to  prove  the 
agreement.^^  Section  20,  Act  XV,  it  may  be  observed, 
expressly  states  by  whom  the  payment  is  to  be  made, 
but  it  says  nothing  as  to  the  person  to  whom  the  pay- 
ment must  be  made.     (Cf.  art.  180,  Sched.  II.) 

mTx^  \      ^^  *^®  ^^®  ^^  *  ^®^*j  *^^  "  person  liable  to  pay  " 
^b^or      jg  tj^Q  original   debtor,   or  any   other  person  who 

derives  his  liability  from  such  debtor,  or  who  for 
the  time  being  represents  his  estate.*  Payment  of 
interest  by  a  tenant  for  life  has  been  held  to  be 


*  See  Raghoonath  v.  Ranee  Shiromonee,  24  W.  R.,  20  ;  Ramohandra  v. 
Deyba,  I  L.  R.,  6  Bomb.,  626  ;  Faokoruddeen  r.  Mohima,  I.  L.  R.,  4  Calo., 
629.  631  ;  Narroaji  tJ.  Mugniram,  I.  L.  R.,  6  Bomb.,  103.  In  this  last  ease 
it  was  held  that  moneys  received  (by  a  oommission  agent)  by  snrploa 
proceeds  of  goods  (belonging  to  his  cnstomer)  sold  in  England,  subse* 
qoent  to  an  adjustment  of  accounts  between  the  parties,  were  not 
paymentt  within  the  meaning  of  sec.  20,  Act  XV  of  1877. 

'  As  to  duly  authorized  agents,  see  pp.  303  et  teq.,  supra, 

^  Darby  and  Bosanquidt,  p.  77. 

■  See  Brown,  p.  613  »  Banning,  p.  186  ;  Darby  and  Bosanqnet,  p.  91. 
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lectttrb  secondary  evidence  of  it  will  be  of  no  use.    The 
IL     payor's  written  memorandum  of  payment  is  the  only 

evidence  of  part-payment  which  the  Court  can  look 

to  for  the  purposes  of  sec.  20. 
Thectseof     The  identity  of  the  debt  on  account  of  which  a 

a  payment^  ^        •' 

the?rii     P^yD^cnt  is   made,   like    the  payment   of   interest, 
"'^'^deb'"  may  be  proved  by  any  legal  evidence.     "  If,"  say 
conaiuered.  McssFs.    Darby  and   Bosanquet,*  "  more  than  one 
debt  is  shown  to  have  been  due  at  the  time  of 
the  payment  either  of  principal   or  interest  relied 
on,  a  question  arises  whether  such  payment  was 
made  on  account  of  all  the  debts,  or  was  appropriated 
to  any  one  or  more,  and  if  so,  to  which  of  them. 
.   This    appropriation    need    not   be  proved  by  any 
express  declaration  of  the  debtor  at  the  time  of  pay- 
ment, but  any  expressions  used  by  him,  either  before 
or  after  that  time,  or  any  other  circumstances  fix>m 
which  it  may  be  inferred  that  the  payment  was 
intended  to  be  appropriated  to  any  particular  debt  or 
debts,  or  was  made  on  account  of  all  the  debts  col- 
lectively, wiU  be  sufficient  for  this  purpose.    It  must 
be  observed  that  if  the  evidence  shows  that  the 
payment  is  made  on  account  of  all,  it  will  prevent 
any  of  the  debts  being  barred  by  statute." 
ApproDTia-     The  appropriation  of  a  payment  to  a  particular 
DaynTents  debt  which  a  creditor  makes,  where  none  is  made  by 
to^lJ^the  debtor,*  may  not  (in  the  absence  of  proof  of 
ti^cieiit.    the  debtor^s  intention)  raise  the   implied  promise  to 


*  Darby  and  Bosanqaet,  p.  73.    See  also  Banning,  pp.  68,  69. 

*  See  sec.  60,  Indian  Contract  Act,  1872.  The  appropriation  of  a 
payment  to  a  barred  debt  will  not  revive  the  debt,  for  the  payment  most, 
under  sec.  20,  Act  XV  of  1877,  be  made  bffore  the  expiry  of  the  period 
of  limitation. 
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LxoTVBB  The  provision  in  the  case  of  a  payment  in  art.  180 
— '"  of  Act  XV  would  seem  to  be  unnecessary  if  the 
word  *debt'  in  sec,  20  includes  a  judgment- 
debt.  But  some  eflFect  may  be  given  to  these  pro- 
visions as  they  stand,  by  holding  that  a  payment 
under  art.  180  must  be  made  to  the  person  enti- 
tled to  the  money  secured  by  the  judgment  or  to  his 
agent,  while  a  payment  under  sec.  20  is  sufficient, 
if  it  is  made  on  account  of  the  debt  without  taking 
into  consideration  the  question  to  whom  the  pay- 
ment is  made.  Thus,  it  may  be  held  (as  in  Clark  v. 
Eoopevj  10  Bing.,  480)  that,  under  sec.  20,  a  pay- 
ment to  a  person  acting  asj  and  supposed  to  be,  the 
rightful  administrator  of  an  intestate  creditor,  is  a 
good  pajrment  to  bar  the  statute  in  favor  of  the 
person  who  subsequently  becomes  his  proper  legal 
representative. 


Having  reviewed  the  general  rules  and  exceptions 
laid  down  by  the  Limitation  Act,  I  shall  next  con- 
sider the  effect  of  limitation  Qn  the  substantive  rights 
affected  by  it. 

A  brief  history  of  statutory  and  judiciary  law  on 
this  subject  will  be  found  in  Lectures  I  and  III.^^ 


1871,  art.  149,  BOoh  a  payment  gaye  the  plaintiff  sixty  yean  from  the  dmt« 
of  payment.  The  only  reason  that  oan  be  assigned  for  giring  a  longed 
period  is,  that  where  some  part  of  the  principal  or  interest  has  been 
paid,  there  is  not  likely  to  be  any  dispute  as  to  the  original  transaotioQ 
of  which  payment  operates  as  an  acknowledgment.  See  Bam  Ghnnder 
V,  Jnggntmonmohiny,  L  L«  R.,  4  Gala,  283,  296,  803 1  3  C.  L.  B.,  336, 
366.  Under  the  English  law  (7  Will  IV,  and  1  Vict.,  o.  28)  the  ordinary 
period  is  reneioed  by  a  payment. 
^  See  Lecture  III,  pp.  64, 66, 69,  70 ;  and  Lecture  I,  pp.  13, 16  and  17, 
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lec+ube      The  Bills  of  1855    and   1859   contained  similar 

XI 

— 1     provisions.'    But  the  Limitation  Act  of  1859  was 

^fenf  ol    "^tolly  silent  as  to  acquisitive  and  extinctive  pres- 

•wt'"*^'    cription.     Notwithstanding  this  silence,  it  was  held 

by   the  Courts  that  easements^  could  be  acquired  by 

long  enjoyment ;  and  the  right  to  immoveable  properti^ 

extinguished  by  limitation. 

The  pro-        Act  IX  of  1871   (bcsidcs  laying  down  rules  for 

visions  of  ^  J      'O  . 

Act  IX.  tiie  direct  acquisition  of  rights  to  easements)  provided 
for  the  extinguishment  of  rights  to  land  and  hereditary 
offices.    (See  sec.  29,  Act  IX  of  1871.) 

Sec.  28,  Act     And  now  sec.  28,  Act  XV  of  1877,   extends® 

XV,  extin-  ,         ,      '  .       .  ' 

puishw      the  rule  of  extinctive  prescription  to  moveable  pro- 
pruperty.    pcrty.     The  section  runs  as  follows : — "At  the  deter- 
mination of  the  period  hereby  limited  to  any  persoa 
for  instituting  a  suit  for  possession  of  any  property^ 
his  right  to  such  property  shall  be  extinguished^" 
Hereditary  oflfices,  which  are  often  treated^  as  ini» 

moveable  property  in  this  country,  are  not  expressly 

■ 

*  See  Beo8.  1,  2,  and  28  of  the  Bill  of  1866 ;  and  sees.  1,  2,  and  86 
of  the  Bill  of  1869.  Section  23  of  the  first  Bill,  and  sec  26  of  the 
Amended  Bill,  farther  provided  that  the  right  to  bring  a  suit  for  the 
recoTery  of  a  debt  or  legacy  (but  not  the  right  to  sue  for  damages)  might 
be  rehired  by  an  admiaaion  by  payment  or  written  ackaowledgment. 

*  See  p.  69  (note  6),  supra,  *  See  pp.  3, 14,  and  42,  supra, 

*  Bam  Chnnder  «.  Juggntmonmohiny,  I.  L.  B.,  4  Gale,  283,  297. 
Sea  34  of  3  and  4  Will.  IV,  o.  27,  correfponds  to  sec.  29,  Act  IX,  and 
eec.  28,  Act  XV.  Section  34  of  the  Bnglish  Statute  rans  as  follows : 
*'And  be  it  farther  enacted,  that,  at  the  determination  of  the  period  limited 
by  this  Act  to  any  person  for  .  .  .  briaging  any  .  •  .  aotion  or 
suit,  the  right  and  title  of  saoh  person  to  the  land,  rent  or  advowson  for 
the  recovery  whereof  saoh  .  .  .  action  or  suit  ■,  .  .  might  hare 
been  .  .  .  broaght  within  sach  period,  shall  be  extingnished.'*  By 
sec.  1  of  the  Statute,  *  land  *  includes  an  interest  in  a  corporeal  here- 
ditament. Sea  34  of  the  English  Statute,  1871,  does  not  apply  to  moTO- 
able  property. 

'  See  Chhagganlal  v,  Bapubhai,  I.  L.  B.,  5  Bomb.,  68, 70. 
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Leoture      The  jt/tm-possession  of   an  easement  is  not  the 

— 1     "  possession    of  property  "  within  the  purview    of 

fo^'"'"'  sec.  28  of  Act  XV  of  1877  (or  sec.  29  of  Act  IX 

SSinof"  ^^   1871).     An  easement  is  hardly  an  interest  in 

IkhtT"**  1^^^)*  ftnd  far  less  a  proprietary  interest.     Besides, 

the  extinction  of  easements  is  separately  provided  for 

by  sec.  47,  Act  V  of  1882.     Section  28  of  Act  XV 

would,  therefore,  seem  to  refer  mainly  to  corporeal 

property,  moveable  and  immoveable. 

l^^rite*      ^^*  many  things    which    the  law  of  England 

of  inherit-  ^Quld    class   as    "  incorporeal  hereditaments "   fall 

ance  is  ^ 

•property.'  within  the  category  of  "  immoveable  property." 
Thus  rent  as  an  estate  of  inheritance  distinct  from  the 
land,  and  as  distinguished  from  the  conventional 
equivalent  receivable  under  a  lease,  though  an  incor- 
poreal hereditament,  is  such  a  proprietary  interest  or 
estate  that  a  suit  for  ^  rent '  in  this  sense  is  a  suit 
for  "  possession  of  property  "  within  the  meaning  of 
sec.  28.'  Where  there  are  two  persons,  each  of 
whom  claims  an  estate  in  the  ^  rent '  adverse  to  the 
other,  or  where  the  person  in  occupation  of  the  land 
claims  to  hold  it  "  free  from  rent,"  and  a  suit  for  such 
*  rent '  is  barred  by  limitation,  the  right  to  the  *  rent  * 
is  extinguished  by  sec.  28.  If  A  claims  as  against 
-B  to  be  the  malik  to  whom  the  rent  of  a  putnee  or 

period  of  limitation,  one  year,  prescribed  by  sec.  27,  Act  VIII  of  1869,  B.C., 
is  not  a  "  period  hereby  limited  "  within  the  meaning  of  sec.  28,  Act  XV. 

'  Easements,  however,  are  extinguished  by  disuse  under  sec  47, 
Act  V  of  1882,  in  provinces  to  which  the  Act  applies. 

*  Gale,  p.  6.  But  see  p.  202,  note  (7),  supra,  as  to  the  meaning  of 
<* immoveable  property**  under  Act  XIV  of  1859;  and  Sri  Baja  r.  Sri 
Baja.  I.  L.  R.,  6  Mad.,  253,  255.  An  easement  is  such  an  interest  under 
the  Statute  of  Frauds.    See  Lecture  XII. 

'  Sed  Abhoy;  v,  KaUy,  I.  L.  B.,  5  Gale,  949,  952.  Darby  and  Boeanqnet, 
p.  207. 
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Lecture  perty,  suits  for  possession  of  moveables  which  may 
— 1  be  specifically  recovered,*  are  "suits  for  possession 
Slli*1^ia^  of  property  "  within  the  meaning  of  the  section.  A 
TOvwabie,  ^^^^  ^^'  *^®  recovciy  of  money  is  not  a  suit  for 
iion^^  *'  possession  of  property."  But  a  suit  for  the  specific 
property."  recovcry  of  a  particular  article  of  moveable  property 

is  a  suit  for  the  possession  of  such  property. 
Is  a  trade-      Though  a  trademark  is  property  within  the  mean- 
property?  ing  of  sec.  54  of  the  Specific  Relief  Act,  it  is  not 
property  within  the  meaning  of  every  Act  or  Regu- 
lation.^ 
sammanr       Scctiou  28  of  Act  XV  cauuot  apply  to  suits  to 

salts ander  ^  ^  rr  j 

»«c.9.  Act  recover  possession  of  immoveable  property  under 
not  "suite  sec.  9  of  the  Specific  Relief  Act.     A  person  dis- 

lor  posses-  ,  *         ,  ^  ^ 

sion."  possessed,  without  his  consent,  of  immoveable  pro- 
perty otherwise  than  in  due  course  of  law,  may  omit 
to  sue  to  recover  possession  thereof  for  six  months 

'  from  the  date  of  the  dispossession,  but  his  right  to 

the  property  is  not  extinguished  thereby.  The 
Specific  Relief  Act  expressly  provides  that  nothing  in 
sec.  9  (which,  as  well  as  art.  3,  sched.  ii  of  Act  XV 
of  1877,  prescribes  the  six  months'  lunitation  for 
such  a  suit)  shall  bar  any  person  from  suing  to 
establish  his  title  to  the  property  and  to  recover 
possession  thereof.  The  object  of  sec.  9  of  the 
Specific  Relief  Act  (which  corresponds  with  sec.  15 
of  Act  XIV  of  1859)  is  to  provide  a  special 
remedy  for  a  particular  grievance.  It  puts  an  addi- 
tional restraint  upon  illegal  dispossession,  with  a  view 
to  prevent  the  disseizor  from  shifting  from  himself 

*  See  8608. 8—11  of  the  Speoifio  Relief  Aot. 
'  English  lawyers  now  treat  the  sole  right  to  a  trademark  aa  property. 
Broom  and  Oodloy,  Vol.  II,  585 ;  1 1  H.  L.,  523. 
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Lbotube  and  sec.  28  cannot  extinguish  the  husband's  marital 

rights. 

and  wfcSt  ^'     A  pre-emption  •  suit  is  virtually  a  suit  for  posses- 

"®*-         sion*'    But  a  suit  to  enforce  a  lien  under  art.  Ill,  or 

a  suit  to  enforce   payment  of  money  charged  upon 

immoveable  property  under  art.   132,  is  not,  it  is 

apprehended,  a  suit  for  possession  of  property.      - 

A  suit  under  art.  44  by  a  ward  who  has  attained 
majority,  merely  to  set  aside  a  sale  by  his  guardian, 
is  not  a  suit  for  possession ;  but  a  suit  under  art.  94 
by  a  person  who  has  recovered  his  sanity,  for  pro- 
perty conveyed  during  his  msanity,  is  a  suit  for 
possession. 

A  suit  to  establish  right  to  the  present  possession 

of  property  under  art.  11  is  not  a  suit  for  possession^ 

(Right  ex-      A  suit  under  art.  46  to  recover  property  com- 

when  salt  prfscd  iu  a  survcy  aw^rd,  or  under  art.  47  to  recover 

barred  .       -i  .  •.  ..  . 

under  property  comprised  m  an  order  respectmg  possession, 
47.)  made  under  the  Code  of  Criminal  Procedure,  is  a 
suit  for  possession  of  property,  and  it  is  apprehended 
that  possession  for  three  years  under  such  award  or 
order  gives  the  party  in  possession  a  title  as  against 
persons  bound  by  such  award  or  order.  Under  the 
Regulations  and  Act  XIV  of  1859,  such  possession 
for  three  years  did  not  create  a  title  by  prescription.* 
Possession  for  three  years,  notwithstanding  such  award 
or  order,   does  not  give  any  title  to  the   party  in 

'  Seo.  214,  Civil  Prooedore  Code. 

*  If  the  one  year's  limitation  practically  extingnishes  the  right  to  the 
property,  it  does  so  independently  of  sec  28.    See.  p.  103,  supra, 

*  Wise  V.  Ameerunnissa,  6  G.  L.  B.,  249,  P.  0.  See  also  Mohim  v.  Raj* 
ooomar,  10  W.  B.,  22.  Although  the  award  or  order  does  not  determine 
the  title  to  the  property,  seo.  28,  Act  XV,  woold  seem  to  exUngaiah  it 
after  the  prescribed  period. 
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lectuuk  exclude  a  right  given  to  the  raortoragor,  and  accord- 
— 1     ing  to  Lord  St.  Leonards,  it  is  a  suit  to  recover  pro- 
perty.^ 

A  suit  by  a  mortgagee  for  sale  under  art.  147, 
though  a  "  suit  for  land,"  is  not  a  suit  for  possession 
of  land. 

A  suit  to  redeem  a  mortgage  under  art  148,  is 
not  necessarily  a  suit  for  possession  of  property. 
Is  the  re-       It  mav  bc  here  observed,  that  although  some  of 
an  interest  thc  suits  mentioned  above  are  not,  sbncdy  speaking, 

in  property         .  .  y  ,  .  ^  ^^l 

poftesium  suits  lOT  possessiou  Of  property y  such  suits  were  covered 
moaning  of  by  thc  general  provisions  of  sec.  1,  cl.  12,  Act  XIV 
of  1859,  which  applied  to  "  suits  for  the  recovery 
of  an  interest  in  immoveable  property."  Rights  to 
Buch  interests  were  practicaUy  extinguished  by  lapse 
of  time  under  Act  XIV  of  1859.  If  the  words 
"  suit  for  possession  of  any  property "  in  sec.  28, 
Act  XV,  be  interpreted  to  include  "suit  for  the 
recovery  of  an  interest  in  property''  when  the  pro. 
perty  is  immoveable,  the  section  will  exactly  corres- 
pond to  the  English  law  on  the  subject,  and  to  the 
law  administered  in  Bengal  before  Act  IX  of  1871 
was  passed. 
Right  of        As  between  pnvate  owners  contesting  inter  se  the 

private  ,  ,  , 

owners      title  to  land,  the  law  has  (in  general)  established  a 

tinguiahed.  limitation  of  twelve  years ;  after  that  time,  it  declares 

not  simply  that  the  remedy  is  barred,  but  that  the 

title  is  extinguished.     The  owner's  cause  of  action  or 

his  right  cannot  be  kept  alive  longer  than  the  ordinary 

*  Darby  and  Bosaoquet,  pp.  116,  116  ;  Wrixon  t?.  Vira,  3  Dro.  and  War., 
104.  A  large  number  of  oanes  on  the  meaning  of  the  words  **  suit  for 
land  "  in  the  Civil  Procedure  Code  are  referred  to  in  the  argument  of 
Counsel  in  Delhi  and  London  Bank  v,  Wordie,  1.  L.  B.,  1  Calo.,  24tf. 
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LEcnjEB  acquisition  of  the  property  most  be  judged  by  the  hiw 

—     of  the  place  at  which  the  thing  is  Icist  found,  because 

it  is  only  at  the  expiry  of  the  whole  period  that  the 

change  of  property  takes  place.     W  hen  property  has 

been  acquired  by  prescription  in  one  country,  it  must 

be  recognized  in  every  other  country.' 

The  right       The  right  of  the  particular  person,  whose  suit  for 

puuhed  u  possession  of  property  (moveable  or  immoveable)  is 

«li- barred  by  Umitation,   is  extinguished  by  sec  28. 

person  or   If  thc  right  of  a  Hiudu  widow,  or  a  tenant  for  life, 

is  extinguished  by  limitation,  it  does  not  follow  liiat 

the  right  of  the  persons   entitled  in  reversion  or 

remainder  shall  be  so  extinguished.     So  again,  y^hen 

one  of  several  claimants    entitled  to  the  present 

possession  of  property  is  barred  by  limitation,  it  does 

not  follow  that  the   other   claimants   shall  be  also 

barred,  or  that  their  rights  shall  be  extinguished  by 

sec.  28. 

Effect  of        When  the  right  of  a  person  (whose  suit  for  posses- 

tu^*©/*"*'  Bion  of  any  property  is  barred  by  efflux  of  time)  is 

^^^       extinguished,  he  is  a  wrong-doer  if  he  attempts  to 

exercise  acts   of  ownership  over  the   property   as 

against  any  person  who  happens  to  be  in  possession. 

Section  28  does  not  say  that  the  right  extinguished 

Whew      ^y  ^*  shall  be  transferred  to  the  possessor,  but  there 

£rbeeii    ^^^^  "^  ^^  doubt  that  continuous  possession  for  the 

^^^  prescribed  period  practicaUy  conveys  the  property  to 

p****^^"-  the  party  in  such  possession.^    (See  the  Preamble.) 

*  Westlake,  pp.  160-1^1  ;  see  p.  43  (note),  supra. 

*  Gnnga  Gobind  Handle  v.  The  Collector  of  the  24-PersriuinaliSf  7  W. 
B.,  P.  Cm  21, 23,  cited  in  I.  L.  R.,  3  Calc,  224.    See  pp.  4,  5,  fujn-a. 

«*  It  has  been  said  that  the  effect  of  the  Statute  (3  and  4  WUL  IV,  o.  27, 
sec.  34)  is  to  execate  a  oonveyance  to  the  party  whoae  poMwrion  it  a  bar, 
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Lecture  rule  was  right,  and  because  they  believed  that  such  a 

— 1     rule  would  be  of  little  or  no  practical  utility/ 

of  ^l^     Where  the  rightful  owner  has  been  out  of  posses- 

iidei^d-  ^^^^  ^^^  move  than  the  prescribed  period,  and  none 

^J^-.  of  the  independent  trespassers  has  been  in  possession 

for  the  full  period,  the  right  may  possibly  vest  in 

that  one  of  the  trespassers  who  has  held  the  property 

for  the  longest  period,  or  in  the  first  or  the  last  of  the 

trespassers.   Lord  Romilly  was  of  opinion  that,  as  the 

last  occupier  can  maintain  his  possession  against  all, 

including  the  true  owner,  whose  right  is  ex-hypothesi 

extinguished,  the  right  vests  in  such  occupier.^ 

But  it  may  be  observed  that  if  A,  the  party  in 
possession  at  the  time  when  the  title  of  the  rightful 
owner  is  extinguished,  is  himself  dispossessed  by 
another  trespasser  who  holds  the  property  for  a  much 
longer  period  than  A,  it  would  be  hardly  Mr  to 
declare  the  title  in  favor  of  A,  simply  because  he 
happened  to  be  in  possession  at  the  end  of  the  period 
of  limitation  for  the  rightful  owner's  suit  for  posses- 
sion. 

In  Asher  v.  Whidock^  Cockbum,  C.  J.,  expressed 
an  opinion  in  &vor  of  the  first  trespasser.  Messrs. 
Darby  and  Bosanquet  would  draw  a  distinction 
between  cases  where  the  first  trespasser  has  been  in 
possession  for  a  very  short  time,  and  where  he  has 
been  in    possession  for  a  very  considerable  time. 

•  See  Mr.  Stokes*  speech  in  the  LegUlatiTe  CooncU,  19th  Jolj  1877. 
The  learned  editors  of  Smith's  Leading  Oases  make  a  suggestion  similar 
to  that  made  by  the  f ramers  of  the  Draft  BilL 

'  Dixon  V.  Gayfere,  17  BeaT.,  421. 

■  L.  B.,  1  Q.  B.,  1.  Priority  of  possession,  it  was  held,  was  sufficient 
proof  of  title  against  a  subsequent  trespasser  whote  possowion  did  not 
extend  oyer  the  full  period  of  limitation. 
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lectubb  Here,  therefore,  there  are  still  greater  difficulties  in 

XI 

— 1     the  theory  propounded  by  Cockbum,  C.  J. 

S^rseSSoII'     "^^^  where  there,  is  continuous  possession  for  the 

tuTrUi*    requisite  period  by  or  through  the  original  disseizor, 

juidcoiifers  the  law  practically  confers  a  good  title  on  the  pos- 

title.        sessor.     The  principle  adopted  in  Bengal,  even  before 

Act  IX  of  1871  came  into  operation,  was  that  the 

period  of  possession  which  was  sufficient  to  bar  the 

remedy  was  also  sufficient  to  transfer  the  right.     Sir 

L,  Peel  and  Sir  J.  Colvile  in  1  Boulnois'  Reports,  70, 

Mr.  Justice  Markby  in  17  W.  R.,   119,  Sir  Richard 

Couch  m  20  W.  R.,  120,  and  Sir  Richard  Garth  in 

25  W.  R.,  282,  and  I.  L.  R.,  3  Calc,  224,  acted  upon 

this  principle. 

Even  in  a  suit  for  declaration  of  title  and  confirm- 
ation of  proprietary  right,  the  plaintiff  is  entitled  to  a 
decree,  if  he  has  been  in  possession  of  the  land  for 
the  prescribed  period,  and  the  nature  of  the  case  and 
the  state  of  the  pleadings  admit  of  the  plaintiff's  ask- 
ing for  a  declaration  of  title  by  possession.*  Posses- 
sion for  the  prescribed  period  being  a  good  title  by 
itself,  the  Court  cannot  refuse  to  recognize  that  any 
more  than  it  can  refuse  to  recognize  a  conveyance 
from  a  previous  owner.'  But  no  decree  can  be  given 
in  favor  of  the  plaintiff  upon  a  ground  which  is  not 


*  Ram  Loohan  v.  Ram  Soonder,  20  W.  R.,  104.  But  where  a  teDant 
asks  for  a  declaration  of  his  title  to  a  tenure,  and  failing  to  proTe  the 
partioolar  title  set  np  in  the  plaint,  only  shows  nineteen  years*  posaeasion, 
the  Court  is  not  justified  in  declaring  that  the  plaintiff  holds  the  parti* 
cular  tenure  alleged  by  him  ;  see  U  W.  R.,  109  (foot-note)  ;  20  W.  R,, 
104, 105.    I.  L.  R.,  3  Calc,  225,  227  ;  and  I.  L.  R.,  4  Calc.,  699,  703. 

Tiramalasami  v.  Ramasami,  6  Mad.,  420,  is  in  direct  conflict  with  Sir 
Richard  Couch's  deoinon  in  20  W.  R ,  104. 

*  Shiro  Knmari  r.  Govind  Shaw,  I.  L.  R.,  2  Calc,  418,  421. 
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lboturb  would  force  upon  a  purchaser  a  title  so  acquired,  and 

— 1     a  purchaser  may  take  that  title  with  safety.* 

giined  The  title  gained  by  possession  being  limited  by 

aSSSTith  right  yet  remaining  unextinguished,  is  commensurate 

J^^n^'      with  the  interest  which  the  rightful  owners  have  lost 

guiahed.     i^y  ^^^  operation  of  the  Act,  and  must  have  the  same 

legal  character.^®  If  the  person  whose  suit  for  possession 

has  been  barred  by  the  Act  had  a  leasehold  interest 

only,  the  party  in  possession  cannot  have  a  higher 

interest.^    Similarly,  adverse  possession  against  either 

a  mortgagor  or  mortgagee  does  not  necessarily  give 

the  possessor  an  absolute  right  against  both.^ 

Title  When  a  person  takes  wrongful  possession  of  land 

Bometimes  and  kecps  it  for  the  prescribed  period,  claiming  to 

S^if  of   be  absolutely  entitled  to  it,  or  not  claiming  a  limited 

lord  of  the  interest  therein,  he  gains,  for  his  own  benefit,  the 

possessor,  ^j^^j^  estate  in  perpetuity  as  against  persons  whose 

suits  for  possession  are  barred  by  limitation.'    But  if 

a  lessee,  during  the  continuance  of  his  lease,  takes 

possession  of  contiguous  lands  belonging  to  a  third 

person,  and  holds  it  as  part  of  the  demised  premises 

for  the  prescribed  period,  he  acquires  the  lands  for 

the  benefit  of  his  landlord.* 

The  doc-      A  tenant-for-life  affected  to  devise  the  estate  to  B 

estoppel    for  life,  with  remainder  to  C.     The  reversionary  heir 

the  trans-  did  uot  Interfere,  and  B  took  and  held  possession  for 

f  er  of  Uie  *• 

right. ■ 

•  Brown,  731 ;  Soott  v.  Nixon,  3  Drn.  and  War.,  388 ;  Gonga  Govind  •. 
The  CoUector,  7  W.  B.,  P.  C,  21. 

**  Darbj  and  Boeanqaet,  p.  890. 

>  See  p.  154,  tupra.  *  See  pp.  162 — 164,  iuprth, 

'  See  Barbj  and  Boeanqnet,  p.  394 ;  see  also  pp.  139  (note  6),  and  146, 
9upra, 

*  Darby  and  Boeanqnet,  p.  395.    See  pp.  149, 150,  iupra,  and  I.  L.  R., 
10  Calo.,  820. 
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Different  elgnifleations  off  the  term  'easement' — let  sense— 2nd  sense  —  8r4 
sense  —  4th  sense  —  5th  sense  —  Easements  should  be  distinguished  from 
rif^hts  of  property,  natural  rights,  rights  in  gross,  customs,  licenses,  and 
other  incorporeal  righta  —  Distinguished  from  rights  of  property  —  The 
nature  of  julkur  rights  —  Party-walls  —  Easements  distinguished  from 
natural  rights  —  Nuisances  and  disturbances  of  easements  —  Easements  dis- 
tinguished from  licenses  —  Easemenu  distinguished  from  customs  —  Eaue- 
menta  distinguished  from  rights  in  grou  —  Public  ways  —  Easements  distin- 
guished from  other  incorporeal  rights  —  Monopolies,  patent-rights,  copy- 
rights, ferries,  ^  (Highways,  thoroughfares,  and  towing-paths)  —  Certain 
incorporeal  riffhts  how  acquired  —  Trees  encroaching  on  a  neighbour's  land 
—  All  restrictions  are  not  servitudes  or' easements  —  No  easement  conaists 
tfi  facUndo  —  NuUd  rt$  tua  $trvit  {HcMU  and  markets  —  Liability  to  repair 
walU  and  embankments)  —  Servient  owner  cannot  require  easement  to  be  con- 
tinued ^-  No  reciprocal  easements  —  Artificial  watercourses  —  Croes-ease- 
meiits  —  How  far  the  causes  of  easements  must  be  permanent  —  Indivisibiliiy 
of  easements  —  Easements  afiirmative  or  negative  —  There  is  no  pmreig 
affirmative  or  negative  easement  —  Easements  oontinuons  or  discontinu- 
ous—Apparent or  non-apparent  —  Urban  or  rustic  —  Inconsistent  and 
subordinate  easements  —  Every  system  of  law  recognizes  servitudes  — 
Hahomedan  law  —  Hindu  law  —  Servitudes  recognized  by  the  Civil 
law  —  Easements  recognized  by  tlie  English  law  —  Profits  a  prendre 
recognized  by  English  law  —  May  easementa  not  now  known  to  the  law 
be  created  ?  Bight  to  prospect,  privacy,  &c.  —  Indian  statutory  law  before 
1882  almost  wholly  silent  on  the  subject  of  easements  —  Points  of 
difference  between  the  English  and  the  Indian  law  — The  Indian 
Easementa  Act,  1882  —  Easements  have  a  special  origin  —  Modes  of 
origination :   I.  Express    grant  —  II.  Implied    grant    or    reservation  — 

*  Beeidea  the  provisionB  relating  to  the  extinction  of  the  right  to 
property  treated  of  in  the  last  Lectore,  the  law  of  prescription  in  Britiah 
India  inclndee  some  mlee  relating  to  the  aoqoiaition  and  extinction  of 
the  right  to  eoiemenU  by  prescription.  This  portion  of  the  law  of 
prescription  is  the  main  sabject  of  the  present  Lecture.  See  pp.  11*  13, 
and  13,  supra. 
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Lectubb 
XII. 

Different 
significa- 
tions of 
the  term 
*ease-> 
meut.* 


1st  sense. 


The  term  easement  has  scarcely  any  settled  import." 
It  is  sometimes  used  as  almost  synonymous  with 
servitudes^  which  are  certain  rights  in  rem^  in  re  cdieno 
5ofo,— certain  rights,  availing  against  the  world  at 
large,  over  the  land  of  another.  These  rights  are 
rights  of  definite  and  restricted  user.  They  are  definite 
fractions  subtracted  from  the  owner^s  rights  of  user 
and  exclusion,^  An  easement^  in  this  sense,  is  a  right 
over  land  other  than  ownership.  Such  a  right  may 
be  either  (1)  real,  prsedial  or  appurtenant,  or  (2)  per- 
sonal or  in  gross. 


*  See  Austin,  Lectures,  49. 

'  See  Austin,  Leoturee,  61  and  52.  The  full  rights  and  powers  of 
usingf,  of  taking^  the  produce  or  fruits  of,  and  of  disposing  of,  the  subject 
of  dominium^  are  designated  jui  utendi^  jus  ftuendi^  and  jm  ahutendi, 
or  shortly,  usus,  fructus^  and  ahumu.  Dominium  or  ownership  consists 
of  these  rights  and  powers.  Senritudes  are  fragmentary  rights  separated 
from  the  full  rights  of  ownership.  These  fragmentary  rights  affect  the 
owner's  right  of  using  the  property  and  taking  its  produce.  They  are 
termed  tervitudeSf  because  the  property  is  under  a  kind  of  slarery  or 
seryice,  for  the  benefit  of  the  person  entitled  to  exercise  such  fragmen- 
tary rights.  The  serying  property  is  called  the  seryient  tenement  or 
heritage.  If  a  seryitnde  is  appurtenant  to  any  property,  the  property 
to  which  it  is  appurtenant  is  called  the  dominant  tenement  or  heritage. 
The  owner  or  occupier  of  the  dominant  heritage  is  called  the  **  dominnnt 
owner."  The  owner  or  occupier  of  the  seryient  heritage  is  called  the 
*'  seryient  owner.'*  Lands,  houses,  and  other  things  permanently  attached 
to  the  earth  are  tenements  or  heritages.  Land  includes  land  ooyered  by 
water.  (6  G.  L.  R.,  269.)  It  also  includes  things  permanently  attached  to 
the  earth.    (Sec.  4,  Act  Y  of  1882.) 

The  nudus  usus,  usufructus,  habitation  iuperfieies,  and  emphyteutii  of  the 
Roman  lawyers  are  not  seryitudes  properly  so  called.  In  the  language 
of  the  English  law,  they  would  be  styled  rights  of  property,  Seyeral 
other  rights  in  re  alieno  solo^  such  as  the  rights  of  mortgagees  in  the 
property  mortgaged,  are  also  not  seryitudes  proper,  but  rights  of  property 
modified  by  regard  to  the  rights  of  the  mortgagors. 

The  term  seryitnde  is  used  to  express  both  the  right  and  the  cor- 
responding duty.  The  term  easement  generally  expresses  the  right 
only.  (Gale,  p.  2.)  The  senritode  relating  to  tithes  in  Knglaad  is  neyer 
styled  an  -*  easement.' 
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Lecture  and  restrict  it  to  servitudes  appurtenant,  excliisive  of 

;     (what  in  English  law  are  called)  profits  a  prendre.* 

Easements,  according  to  the  definitions  given  by* 
Messrs.  Gale  and  Goddard,  are  of  two  kinds  : — 
I.  Natural  Easements,  better  known  as  Natural  Rights ; 
and  11.  Artificial  or  Conventional  Easements.  But 
the  term  Easement  is  commonly  used  exclusively  to 
denote  the  second  class  of  easements.  In  Justice 
Innes'  Digest  of  the  Law  of  Easements,  the  term  is 
defined  in  this  its  ordinary  sense.' 

4th  sense.  Accordiug  to  scc.  4  of  the  Indian  Easements  Act,* 
easements  are  reed  servitudes  including  profits  a 
prendre.  The  context  of  the  Act  shows  that  the 
term  is  used  to  denote  conventional  servitudes  only. 


*  See  p.  38i,  note,  infra, 

*  In  this  Digest,  Rights  of  vicinage,  (required  for  the  use  of  a  tenement, 
are  called  seryitudes ;  and  serritades,  without  a  right  to  make  a  profit 
oat  of  the  substance  of  the  neighboaring  tenement,  are  called  easements. 
Gale  modifies  his  definition  by  saying  that  all  easements  originate  in 
express,  implied  or  presumed  grants  or  agreements.  €k>ddard  also  dis- 
ting^shes  easements  created  by  the  act  of  man  from  *  Natural  Bights,* 
and  throughout  his  work,  uses  the  term  in  its  ordinary  restricted  sense. 

^  The  Indian  Easements  Act  (V  of  1882),  sec.  4,  enacts  as  follows : 
'*  An  easement  is  a  right  which  the  owner  or  occupier  of  certain  land 
possesses,  as  such,  for  the  beneficial  enjoyment  of  that  land,  to  do  and 
continue  to  do  something,  or  to  prerent  and  continue  to  prevent  some- 
thing being  done,  in  or  upon,  or  in  respect  of,  certain  other  land  not  his 
own."  This  definition  also  includes  what  are  called  '  natural  right* 
or  *  natural  easements,'  but  sec.  7  of  the  Act  shews  that  '  natural  rights, 
not  being  restrictions  of  other  legal  rights,  are  not  *  easements  *  within 
the  meaning  of  the  Act. 

It  will  be  observed  that  Massrs.  Gale  and  Goddard  call  an  easement  a 
privilege^  and  in  their  definitions,  refer  to  the  negative  duty  of  the 
servient  owner  not  to  do  something  on  his  own  land.  Section  4,  Act  V 
of  1882,  on  the  other  hand,  calls  an  easement  a  rights  and  refers  to  the 
dominant  owner's  power  of  doing  something  or  preventing  something 
being  done  on  another's  lard.  Messrs.  Gale  and  Goddard  define  an 
easement  from  the  servient  owner's  point  of  view.  The  Indian  Legis- 
lature defines  it  from  the  dominant  owner's  point  of  view. 
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leotube  that  land,  to  do  and  continue  to  do  something  (in- 
— ;  eluding  the  taking  of  profits),  or  to  prevent  and 
continue  to  prevent  something  being  done,  in  or 
upon,  or  in  respect  of,  certain  other  land  not  his  own. 
In  affirmative  easements,  the  dominant  owner  has 
the  right  to  do  and  continue  to  do  something.  In 
what  are  called  negative  easements,  he  has  the  right 
to  prevent  and  continue  to  prevent  something  being 
done.  The  servient  owner  is  bound  to  permit  the  doing 
of  that  thing,  or  to  refrain  from  doing  that  other 
thing.  The  dominant  owner  is  entitled  to  enjoy  the 
right  withdut  disturbance  by  any  other  person. 

Easements      lu  Order  to  Understand  the  nature  of  easements,  it 

should  be      •  a.J»i_"  'l^l  /»  "T-x/*^ 

distin-  IS  necessary  to  distmguish  them  from  nghts  of  pro-* 
S>m  cer-  perty ,  natural  rights  over  neighbouring  lands,'  local 
f^ghte.  ^  customary  rights  in  re  alieno  soloy  licenses  in  respect 

of  immoveable  property,  servitudes    in  groas^    and 

other  incorporeal  rights. 
Disrtn-         In  one  sense  every  easement  may  be  regarded  as 
from  rights  a  right  of  property  in  the  owner  of  the  dominant 
of  property,  ^gj^^jj^^jj^^  j^qjj  ^  fuU  or  absolutc  right,  but  a  limited 

right  or  interest,  in  land  which  belongs  to  another 
whose  plenum  dominium  is  diminished  to  the  extent 
to  which  his  estatejis  affected  by  the  easement.^ 

An  easement,  as  well  as  a  right  of  property,  is  a  right 
in  rem.^    A  right  arising  out  of  a  contract,  being  a 


'  For  instances  of  natural  rights,  not  being  rights  over  land,  see  p.  8 
(note),  supra. 

'  Per  Lord  Watson  in  Dalton  v.  Angus,  6  App.  Gas.,  740,  830. 

*  The  owner  or  oocupier  of  the  dominant  heritage  is  entitled  to  enjoy 
the  easement  without  disturbance  by  any  other  person.  Section  32,  Act 
V,  1882.  In  the  case  of  a  negative  easement,  it  is  less  likely  that  a  stranger 
{i.  e,,  a  person  other  than  the  senrient  owner)  should  disturb. 
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Lbctube  of  estate  A^  acquires  a  right  of  way  over  the  adjoin- 
— .'  ing  estate  -B,  he  acquires  an  easement,  but  does  not 
acquire  a  right  of  property  in  the  servient  estate  -B, 
though  his  right  of  walking  over  B  is  similar  in 
many  respects  to  the  right  of  the  owner  of  B  qud 
owner  to  walk  over  his  own  estate.  The  owner  of  A 
can  use  B^-  only  for  the  purposes  for  which  he 
acquires  the  easement,  while  the  owner  of  B  can  use  it 
for  aU  purposes  save  such  as  are  inconsistent  with 
his  general  or  particular  duties. 

But  aU  rights  in  rem  over  another's  property  are  not 
easements.  The  rights  of  the  lessee  or  the  usufructuary 
mortgagee  over  the  demised  or  mortgaged  land  are 
not  easements.  They  are  rights  of  property  in  the 
land,  modified  by  regard  to  the  rights  of  the  lessor 
or  the  mortgagor.  Besides,  such  rights  not  being 
ancillary  to  the  enjoyment  of  other  lands  of  the  lessee 
or  mortgagee,  are  not  rights  appurtenant^  as  easements 
(proper)  always  are. 
The  natare  The  julkur  right  of  fishery  in  small  and  shallow 
rights."*^  rivers,  the  beds  of  which  are  recognized  as  the  pro- 
perty of  the  claimant  himself,  is  unquestionably  a  right 
of  property}  Julkur  rights  in  navigable  rivers  also 
are  often  settled  as  separate  estates,  and  sold  for 
arrears  of  revenue,  and  such  rights  have  often  been 
granted  by  Government  extending  over  large  estates, 

tndinally)  and  each  strip  is  subject  to  a  cross-easement  in  favor  of  the 
owner  of  the  other  strip.  Akilandammal  v,  S.  Venkatachala,  6  Mad., 
112,  gives  an  instance  of  the  first  sense  of  the  term.  See  Eadha  Mohan 
r.  Raj  Ohnnder.  2  0.  L.  R.,  877,  38 1,  for  an  instance  of  the  second  sense 
of  the  term,  but  JusUoe  Markby  does  not  call  the  wall  in  that  case  a 
party-wall. 

'  See  Beng.  Reg.  XI  of  1825,  sec.  4,  cl.  4.    Such  a  right  of  fishery  is 
called  *'  a  territorial  fishery.'*    I.  L.  R.,  2  Bomb.,  19,  46. 
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the  property  of  persons  other  than  the  grantees  of  the  Lectubk 

jvlkur.^    Under  Act  IX  of  1871,  such  rights,  though    . .' 

incorporeal,  were  treated  as  interests  in  immoveable 
property,  or  proprietary  rights.'  As  these  rights  are 
not  apptirtenant  to  other  heritages  or  estates,  they 
are  not  easements  under  the  Indian  Easements  Act. 
And  when  these  julkur  rights  entitle  their  holder 
to  all  the  profits  derivable  from  a  river,  lake,  or  other 
water  in  a  tract  of  country,  subject  to  no  restriction 
in  favor  of  the  owner  of  the  bed  or  subsoil,  they  are 
hardly  servitudes  in  the  ordinary  sense  of  the  term.* 
The  fact  that  jtdkurs  are  often  described  as  mehals 
or  estates,  goes,  to  a  certain  extent,  to  shew  that 
they  are  generally  treated  as  rights  of  property. 

*  See  Ooar  Huri  v.  Amininnissa,  11  G.  L.  B.,  9;  Badha  Mohnnv. 
Neel  Madhab,  24  W.  R.,  200 ;  Moharanee  Sumo  Moyee  v.  Digombery 
Debea,  2  Shome*8  Bep.,  93. 

It  has  been  held  by  the  Privy  Council,  that  in  British  India  the  Goyem- 
ment  has  a  freshold  in  the  bed  of  navigable  rivers,  and  in  the  land 
between  high  and  low  watermark.  Dee  dem  Seebkristo  v.  E.  I.  Com- 
pany, 6  Moo.  I.  A. ,  267.  It  has  been  held  by  the  Calcntta  High  Ooort, 
that  the  Government  has  also  the  right  of  ezclnding  the  public  from 
fishing  in  snoh  rivers.  The  Government  has,  in  many  instances,  granted 
to  private  individuals  the  exclusive  right  of  fishery  in  such  rivers.  See 
Ghunder  v.  Bam,  15  W.  B.,  212;  see  also  11  G.  L.  B.,  9. 

*  Parbutiy  v.  Mndho,  I.  L.  B.,  8  Gale,  276.  In  2  8home*s  Beport,  93, 
julkur  rights  are  treated  as  rights  of  property  even  as  against  the 
owners  of  the  estates  over  which  the  rights  extend.  But  the  grantee  does 
not  derive  his  rights  from  the  owners  of  such  estates,  and  such  rights  are 
not  treated  as  fragments  of  their  rights  of  ownership. 

As  to  the  rights  of  the  sovereign  or  the  Government  and  of  the  public 
in  navigable  rivers  and  the  sea,  see  Baban  v,  Nagu,  I.  L.  B.,  2  Bomb.,  19. 

A  several  fishery  t-^i.e»f  a  fishery  in  waters  covering  land  which  does  not 
belong  to  the  claimant,  like  all  exclusive  profits  a  prendre ^  but  unlike 
most  other  easements,  is,  in  English  law,  capable  of  being  trespassed  upon. 
See  I.  L.  B.,  2  Bomb.,  46. 

*  There  are  authorities  for  the  proposition  that  an  indefinite  claim  to 
destroy  the  subject-matter  cannot  be  supported  as  a  profit  a  prendre  in 
alieno  solo.    See  7  App.  Gas.,  p.  646. 
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lectube  Besides,  as  these  rights  are  transferable  and  capa- 
— 1  ble  of  being  let  out  to  tenants,  independently  of  other 
property,  they  are  not  easements  within  the  meaning 
of  the  Transfer  of  Property  Act.*  Where  the  owner 
of  the  bed  of  a  river  or  lake  grants  to  another  definite 
rights  over  his  water,  or  such  rights  are  acquired  by 
prescription  against  the  owner,  such  rights  are  servi- 
tudes and  not  rights  of  property. 

The  grant  of  a  several  {i.e.  exclusive)  fishery  for 
only  one  particular  species  of  fish,  can  give  the  gran- 
tee no  property  in  the  water  or  in  the  subsoil.  In 
England,  the  grant  of  an  exclusive  fishery,  without 
any  restriction  as  to  the  kinds  of  fish  to  be  taken, 
specially  where  the  grantor  reserves  a  rent,  primd 
fade  includes  the  soil.*  Where  the  grant  of  a  jvHcur 
expressly  conveys  (besides  exclusive  rights  of  fishing) 
other  purely  aqueous  rights  (such  as  the  gathering 
of  rushes  and  other  vegetation  which  arise  fi-om  and 
are  connected  with  water),  it  may  be  very  well  con- 
ceived that,  if  in  such  cases  the  right  to  the  soil  were 
implied  in  the  grant,  it  would  be  wholly  unnecessary 
to  specify  these   particular  rights  ;  if  the  grantee 


*  See  sec.  6,  Act  IV  of  1882.  It  is  apprehended  that  eren  under  Act 
XV  of  1877  such  indefinite  aqueooB  rights  are  rights  of  property ^  and  not 
profits  or  easements.  It  has,  however,  been  held,  that  the  interest  of  a 
lessee  of  a  jnlkur  or  sayer  mehal  is  not  an  interest  in  land  within  the 
meaning  of  the  District  Road  Cess  Act  (Beng.  Act  X  of  1871).  See 
David  V.  Grish,  I.  L.  B.,  9  Gale,  183. 

According  to  English  law,  the  owner  of  a  profit  in  alitnc  solo  (whether 
in  gross  or  appendant  to  land)  may  get  the  benefit  of  his  profit  by  selling 
or  letting  an  interest  in  it,  for  a  longer  or  shorter  term,  and  during  the 
term  the  transferree  has  an  irrevocable  license  to  take  so  much  of  tbe 
profit.    See  7  App.  Oas.,  658.    Of.  11  0.  L.  R.,  9. 

*  Brown,  179, 190.  Marshall  v.  The  Ulleswater  Steam  Navigation  Com- 
pany, 3  Best  &  Smith's  Beps.,  p.  732. 
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were  the  owner  of  the  land,  he  would,  as  a  matter  lecturb 

•  XII 

of  course,  be  entitled  to  everything  on  it.    However,     .' 

although  a  jvlkur  does  not  necessarily  imply  any 
right  in  the  subsoil,  the  fact  that  a  jvlkur  mehal  is 
sometimes  called  a  mouza  shews  that  the  settlement 
of  a  julkur  may  include  the  soil/ 

Besides  the  ordinary  rights  of  property  which  are  Eisements 
determined  by  the  boundaries  of  the  land,  there  are  guiah^ 
certain  accessorial  rights,  incident  to  the  ownership  of  natural 
land,  which  entitle  the  owner  to  enjoy  the  natural  "^  "* 
advantages  arising  from  the  situation  or  position  of 
the  land  in  relation  to  other  lands  in  its  vicinity.    The 
right  of  every  owner  of  land  that  such  land  in  its 
natural  condition  shall  have  the  support  (vertical  and 
lateral)  naturally  rendered  by  the  subjacent  minerals 
and  adjacent  soil  of  another  person,  the  right  of  the 
owner  of  higher  land  that  the  fall  of  its  surplus  rain- 
water upon  the  adjacent  lower  ground  shall  not  be 
obstructed  by  the  owner  of  the  latter,  the  right  of 
every  riparian  owner  to  the  uninterrupted  flow  (sub- 
ject to  lawful  use  by  others)  of  a  natural  stream®  in 

-  ■         ■  —  -  ■  -  ■       ^ 

'  lUdhamohan  «.  Neel  Madhub,  24  W.  R.,  200  ;  David  v.  Grish,  I.  L.  R., 
9  Oalo.,  183  ;  Bakhal  v.  Weston,  I.  Ij.  B.,  10  Calo.,  150. 

*  See  lUastration  {h),  seo.  7,  Act  V  of  1882.  As  to  the  natural  right  to 
use  the  water  of  a  natural  stream  or  lake,  by  riparian  proprietors,  for 
their  household  purposes,  for  watering  their  cattle,  and  to  some  extent 
for  irrigating  their  land,  or  for  the  purposes  of  any  manufactory  situate 
thereon,  see  Illus.  {J)  of  the  same  section  ;  see  also  Bameshwer  v,  Koonj, 
I.  L.  B.,  4  Calc,  633,  637,  P.  C. 

It  may  be  here  observed,  that  the  right  of  a  riparian  proprietor  to 
the  use  of  a  stream  does  not  depend  on  the  ownership  of  the  soil  of  the 
stream  ;  hence  a  riparian  owner  on  a  navigable  and  tidal  river,  in  addi- 
tion to  the  right  connected  with  navigation,  to  which  he  is  entitled  as 
one  of  the  public,  retains  his  rights  as  an  ordinary  riparian  owner,  under- 
lying and  controlled  by,  but  not  extinguished  by,  the  pablic  right  of  navi- 
gation.   Tudor,  p.  195;  Lyon  v.  Fishmonger's  Company,  1  App.  Gas.,  162. 
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LEC3TUBB  its   natural  state,  are,  when   recognized  by  custom 

— 1     or  the  law  of  the  land,  instances  of  such  accessorial 

rights.     These  rights,  which  are  very  like  easements 

proper,  are  generally  called  ^  natural  rights/  and  are 

sometimes  described  as  ^  natural  easements/  * 

The  right  of  every  owner  of  land  to  so  much 
light  and  air  as  pass  verticaUy  thereto  is  an  ordinary 
right  of  property,  based  upon  the  maxim  cujus  est 
solurriy  ejus  est  usque  ad  ccelum  et  inferos}^  The 
right  to  light  and  air  in  its  natural  state  trans- 
mitted laterally  over  and  from  a  neighbouring  estate, 
differs  from  the  right  to  natural  streams  of  water. 
The  first  and  paramount  right  which  the  owner* 
ship  of  land  seems  to  give,  is  that  of  doing  what 
the  owner  pleases  thereon,  either  by  buUdmg  or 
otherwise ;  and  therefore  he  has  by  such  primary 
right  the  power  of  obstructing  the  lateral  passage  of 

As  to  the  difference  between  the  ordinary  use  of  the  water  of  a  flowing 
stream  (for  original  parposes),  and  the  extraordinary  nse  of  the  water 
(for  mannfaotnring  or  irrigration  purposes),  see  Miner  v,  Gilmonr, 
12  Moore,  P.  C,  131,  156  ;  and  Ormerod  v.  Todmordon  Mill  Ga,  11  Q.  B. 
D.,  166, 168, 172  ;  Sardowan  v,  Hnrbans,  11  W.  B.,  254. 

Any  user  of  water  by  a  non'riparian  proprietor,  even  under  a  lioense 
or  a  grant  of  an  easement  from  a  riparian  owner,  is  wrongful  if  it  sen- 
sibly affects  the  flow  of  the  water  by  the  lands  of  other  riparian  ownen. 
Ormerod  v.  Todmordon  Mill  Co.,  11  Q.  B.  D.,  156. 

As  to  the  natural  right  of  discharging  rainfall  by  natural  means 
through  a  natural  watercourse  passing  through  another's  land,  see 
Ebetter  v.  Proesunno,  7  W.  B.,  498.  As  to  the  flow  of  surface  drainage 
water  from  higher  lands,  see  W.  B.,  Special  Number,  F.  B.,  25.  See  also 
Kopil  V,  Manick,  20  W.  B.,  287,  as  to  water  naturally  falling  on  one*s  land 
running  off  oyer  adjoining  land  of  a  lower  level.   L  L.  B.,  1  Mad.,  S35. 

*  See  the  judgment  of  Lord  Selborne  in  Dalton  v,  Angus,  6  App.  Oas., 
740;  Goddard,  p.  8,  note  (c).  Easements  proper  are  also  acceuorial  ri^ts 
trenching  upon  the  liberty  of  others,  but  they  are  not  incident  to  the 
ownership  of  land. 

** "  Whose  is  the  soil,  his  it  is  eyen  to  heaven  and  to  the  middle  of  the 
earth."—  }VhaHon. 


EASEMENTS.  857 

light  and  air  from  over  his  own  land  to  adjacent  lands.*  lbctubb 
But  the  owner  of  such  lands  may  acquire  (as  an  ease-     — 1 
ment  proper)  the  right  to  prevent  such  obstruction, 
by  grant  or  prescription.     The  right  to  light  and  air 
transmitted  laterally  is,  therefore,  not  a  natural  rights 
unless  recognized  as  such  by  special  customs.     Sup* 
port  to  that  which  is  artificially  imposed  upon  land 
cannot  exist  ex  jure  natural^  because  the  thing  sup- 
ported does  not  itself  so  exist ;  it  must  in  each 
particular  case  be  acquired^  in  order  to  make  it  a 
burden  upon  the  neighbour's  land,  which  (naturally) 
would  be  free  from  it.     But  the  right  to  support  of 
buildings^  when  acquired^  is  the  same  in  character  as 
the  natural  right  to  support  of  land.^ 

An  easement,  in  the  words  of  Mr.  Gibbons,  is 
rather  a  fringe  to  property  than  property  istelf.  So 
far  as  the  dominant  owner  is  concerned,  it  is  some- 
thing superadded  to  the  ordinary  and  natural  rights 
of  property.  It  is  a  privilege  exceeding  what  would 
of  common  right  belong  to  the  owners  of  lands  and 
tenements  as  such.  It  is  some  advantage  derived  by 
.  one  tenement  from  or  upon  a  neighbouring  tenement, 
greater  than  what  would  naturally  and  ordinarily 
belong  to  the  former.  *  Natural  Rights'  (that  is,  the 
accessorial  rights  which  are  sometimes  called  ^  natural 
easements'),  like  the  ordinary  rights  of  property, 
are  secured  to  the  landowner  by  the  common  law  of 
the  country.'    They  are  inherent  in  the  land  ex  jure 


>  Broom  And  Hadley,  Vol.  II,  p.  40 ;  Goddard,  p.  82. 

*  See  6  App.  Gas.,  p.  792. 
■  *  See  Ooddard,  p.  2.   In  the  report  of  the  Law  Commission  on  the  code- 
fjing^  bills,  1879-80,  the  ordinary  rights  of  property  as  well  as  the  aooes- 
torial  natoral  risrhts  are  oalled  '  natural  rights.*    In  the  Statement  of 
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Lbctube  naiurcBj  of  natural  right.  They  owe  their  origin  to' 
— ;  the  disposition  and  arrangements  of  Nature,  are  more 
purely  negative*  in  their  character,  and  though  sus- 
ceptible of  being  suspended  by  adverse  easements,  are 
incapable  of  being  extinguished  permanently,  inas- 
much as  they  revive  on  the  extinction  of  such  ease- 
ments.* 

As  regards  the  servient  heritage,  Easements  are 
restrictions  of  the  ^  ordinary  rights  '  of  property,  or 
of  the  accessorial  rights  caUed  *  natural  rights.'* 
,  Easements  are  not  given  to  every  owner  of  land, 
but  are  created  by  special  human  acts  or  incidents. 
They  may  be  either  positive  rights  to  do  something 
on  another's  land,  or  negative  rights  to  prevent 
something  being  done  on  his  land.  Natural  rights 
need  no  age  to  ripen  them,  nor  any  particular  inci- 
dent to  create  them.  A  *  natural  right '  is  an  incident 
of  property,  not  acquired  by  long  and  continuous 


Objects  and  Reasons  appended  to  the  Easements  Bill,  both  these  classes 
of  rights  are  desoribed  as  **  rights  incidental  to  the  ownership  of  immove- 
able property." 

*  Bat  the  natural  right  to  support  of  land,  and  the  right  to  discharge 
surplus  rain-water, ^arfa>^  of  the  character  of  poHtive  easements. 

It  may  be  further  observed  that  there  can  be  no  "  natural  rights  **  im 
gross  oyer  another's  land,  and  that  there  are  no  natural  profits  a  prendre, 
in  respect  of  another^  land.  The  right  ot  the  public  to  fish  in  the  sea 
is,  however,  sometimes  treated  as  a  natural  profit  in  gross.  But  such  a 
right  is  neither  a  servitude  nor  a  right  of  property.  See  I.  L.  R,, 
2  Bomb.,  pp.  61,  62,  and  63.  There  are  also  no  natural  rights  of  way. 
(Goddard,  p.  68.) 

*  See  Gale,  pp.  2  &  3  ;  Ooddard,  p.  356.  A's  natural  right  to  build  on 
his  own  land  may  be  suspended  by  B's  easement  to  the  access  of  light, 
but  it  will  not  be  extinguished  thereby.  A  natural  right  (as  well  as  a^ 
easement)  may,  however,  be  abandoned  by  the  dominant  owner.  (Khet- 
ter  Nath  v.  Prossunno,  7  W.  R.,  498.) 

*  See  sec.  7,  Act  V  of  1882,  which  gives  ten  instances  of  these  two 
olaasee  of  rights. 
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user,   and  in  no  way   dependent  on  the  consent,  Lecttubb 
express  or  implied,  of  the  owner  of  the  servient  herit-     — 
age.    It  is  in  the  words  of  Justice  Innes,  "  a  right 
of  vicinage  attaching  to  the  situation  of  the  tenement." 
Easements   proper    are    conventional^   and   must  be 
acquired  by  grant,  prescription  or  other  means. 

Annoyances   caused   by  infringements   of  natural  Nuwwices 
rights  are  called  (private)  nuisances.     Those  caused  turbmces 
by   infringements    of   easements   are  called   distur-  ments. 
bances.     Repeated  acts  amounting  to  nuisances  may 
in  course   of  time    confer    prescriptive    easements 
inconsbtent  with  natural  rights.' 

A  lease  of  B^s  land  to  C,  gives  C  an  interest,  or  a  Easements 
(limited)  right  of  property  in  B's  land.     An  easement  gaished 
acquired  by  C  over  B^s  land  does  not   give  C  any  c^n?e«!" 
right  to  B^s  land  or  to  any  corporeal  interest  therein  ; 
but  C  acquires  an  irrevocable  incorporeal  right  over 
B's  land  to  do  somethiiig  or  to  prevent  something 
being  done  on  such  land,  for  the  beneficial  enjoy- 
ment of  (Ts  own  lands.     Under  particular  Acts  (e.g. 
Act  XIV  of  1859  and  the  Statute  of  Frauds)  an 
easement  may  be  treated  as  an  interest  in   land,  but 
a  mere  license  is  never    so    treated.       A    license 
is   a  right  in  gross  granted  to  the  licensee  to  do^ 
upon  the  licenser's  immoveable  property,®  something 

'  Gale,  pp.  482, 633  ;  Innes*  Digest,  54.  In  the  Englisli  law,  the  term 
**  nnisanoe  '*  is  applied  to  both  classes  of  annoyances.  Strictly  speaking, 
the  term  should  be  confined  to  the  first  class  of  annoyances. 

If  the  transmission  of  impure  air  from  A's  land  is  snbmitted  to  for 
twenty  years  by  his  neighbour  B^  A  acquires  an  easement  inconsistent 
with  B'n  natural  right. 

*  See  Ch.  VI,  Act  V  of  1882.  There  may  be  a  license  to  do  a  thing  upon 
the  licensee's  own  land,  e.  g.^to  build  on  his  land  so  as  to  obstruct  the 
licenser's  easement  over  such  land.  A  loan  of  specific  moveable  property 
often  amounts  to  a  mere  license.    A  license  to  practise  a  profession  has 
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i«»DTUBK  which  would  be  otherwise  unlawful.  This  right 
— i  of  the  licensee  is  revocable  at  the  pleasure  of 
the  licenser  (except  under  certain  circumstances),* 
is  not  enforceable  against  the  licenser's  trans- 
feree, and  cannot,  in  general,  be  transferred  by  the 
licensee  or  exercised  by  his  servants  or  agents.*®  A 
right  of  easement  cannot  be. revoked  at  the  will  and 
pleasure  of  the  grantor.*  It  is  available  against  all 
the  world,  and  may  be  transferred  by  the  party 
entitled  thereto  along  with  the  land  to  which  it  is 
appurtenant.  A  servitude  may  be  appurtenant  or 
in  gross,  an  easement  is  a  right  appurtenant,  while 
a  license  is  a  right  in  gross.  An  easement  may  be 
positive  or  negative,  while  a  license  is  only  positive. 
An  easement  is,  generally,  permanent,  while  a  license 
is  generally  temporary.  Besides,  a  license  to  do 
acts  may  be  determined  individually  as  well  as  by 
class,  while  an  easement  is  a  right  to  put  the  land 
generally  to  uses  of  a  definite  class^  and  not  merely 
to  uses  determined  .specifically  or  individually.'    A 

nothing  to  do  with  any  property.  These,  howerer,  are  not  '  lioenses ' 
within  the  meaning  of  Act  V  of  1882. 

*  A  license  may  be  called  a  right,  beoanse  it  has  a  oontinning  inoorpo* 
real  existence  so  long  as  it  is  not  revoked  by  the  grantor,  and  also  beoaose 
its  enjoyment  cannot  be  hindered  by  strangers  (see  Goddard,  p.  4).  '*  A 
license  merely  excuses  the  act  when  done,  is  retroepectiTef  and  not  pro»> 
pectiye,  in  its  operation ;  it  begets  no  obligation  on  the  part  of  the  licen- 
ser to  keep  it  in  force,  and  may,  therefore,  be  revoked  by  him  at  any  mo- 
ment.*' Phear  on  Rights  of  Water,  p.  68.  But  a  license  is  not  reyooable 
i^it  is  coupled  with  an  interest  (t^.,  oonpled  with  a  transfer  of  a  right 
of  property),  or  if  the  licensee  has  executed  a  work  of  a  permanent 
character  and  incurred  expenses.    See  sec.  60,  Act  V  of  1882. 

^  A  license  to  attend  a  place  of  public  entertainment  is,  in  general, 
transferable ;  sec.  56. 

'  In  one  case  only,  viz.,  where  the  gn^antor  reserres  a  power  to  reToke, 
an  easement  may  be  revoked  by  him  ;  sec.  39,  Act  V  of  1882. 

'  Austin,  Lecture,  49. 
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may  have  B^s  permission  or  license  to  enter  or  walk  Lectubb 
OY%r  B's  land  once  or  twice,  but  such  right  over  — \ 
B^s  land  cannot  amount  to  an  easemient  or  a  servi- 
tude. The  privilege  of  doing  one  particular  act  on 
the  grantor's  land  may  be  a  license,  but  cannot  be 
a  servitude  or  an  easement.  The  licensee  is  entitled 
to  do  (?r  to  continue  to  do  something.  But  the 
dominant  owner  is  entitled  to  do  and  to  continue  to 
do  something,  or  to  prevent  and  to  continue  to  prevent 
something  being  done,  upon  the  servient  heritage.' 

An  easement  belongs  to  a  determinate  person  or  Eawmenu 
persons  in  respect  of  his  or  their  land.  A  congenes  gaiahed 
of  persons,  such  as  the  inhabitants  of  a  locality,  customa. 
unless  incorporated  as  a  determinate  juristical  person, 
cannot  claim  an  easement.  A  customary  right 
belongs  to  no  individtud  in  particular.  It  may  be 
enjoyed  by  any  who  inhabit  a  particular  locality  for 
the  time  being,  or  who  belong  to  the  particular  class 
entitled  to  the  benefit  of  the  custom.*  Easements 
are,  so  to  speak,  private  rights  belonging  to 
particular  persons^  while  customary  rights  are 
public  rights,  annexed  to  the  place  in  general..  A 
custom  for  the  inhabitants  of  a  particular  village  to 
dance  or  to  have  horse-races  on  the  land  of  an  indi- 
vidual, or  to  go  on  a  close  and  take  water  from  a 
spring,  and  other  customs,  may  be  valid,  if  not  unrea- 
sonable.*    But  the  customary  right  of  even  an  indi- 

*  To  do  and  to  coTUinue  to  do  a  thing  does  not  mean  the  incessant  or 
constant  doing  of  the  thing.  Use  perpetoallj  recurring  at  certain  or 
unoeitain  Internals  is  soffioient.  The  dominant  owner  should  have  a  right 
to  nse  the  subject  an  indefinite  number  of  times.    Austin,  Lecture,  49. 

*  Ck>ddard,  p.  17. 

*  Gale,  p.  20.  A  right  claimed  by  aU  the  yillagers  to  a  profit  a  prendre 
oyer  another*s  land  cannot  exist  by  custom  or  prescription.    Such  a 
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Lecture  vidual  of  the  class  is  not  an  easement,  unless  by 

XII         .  . 

— '  virtue  of  the  custom  he  becomes  entitled  to  an 
independent  right  in  respect  of  his  estate  situated  in 
the  locality  to  which  the  custom  belongs,  and  the 
right  is  beneficial  to  the  occupation  or  enjoyment  of 
such  estate.*  The  illustrations  to  sec.  18  of  Act' 
V  of  1884  shew  that  an  independent  right,  to  graze 
one's  cattle  on  the  common  pasture,  or  to  prevent 
interference  with  privacy,  may  be  acquired,  in  virtue 
of  a  local  custom,  as  an  easement  in  respect  of  some 
property  within  the  locality  to  which  the  custom 
applies.  An  easement  of  this  sort  is  called  *  a  cus- 
tomary easement.'^ 
Easements  An  cascmeut  cauuot  be  severed  from  the  land  to 
guishcd  which  it  is  annexed  and  made  a  right  in  gross.^  It 
ingro$9,  cannot  be  transferred  apart  from  the  dominant  herit- 
age.* In  order  to  constitute  a  valid  easement,  there 
must  exist  two  tenements  or  heritages — the  servient 

claim  is  unreasonable.     See  Lord  Rivers  t\  Adams,  3  Ezch. ,  361  ;  and 
Lnohmipntv.  SadatuUah,  12  0.  L.  R.,  382. 

•  Goddard,  pp.  U,  20,  and  13. 

*  In  England,  a  variable  and  fluctuating  body,  like  the  inhabitants  of 
a  certain  locality,  cannot  claim  a  profit^  a  prendre  in  aZUno  solo,  even 
by  custom.  Illustration  (a)  of  sec.  18,  Act  V  of  1882,  however,  would 
seem  to  recognize  such  a  claim.  In  Goodman  v.  Mayor  of  Saltash,  at 
p.  669,  7  App.  Cas.,  Lord  Fitzgerald  questioned  the  wisdom  of  the  English 
law  on  this  subject  as  laid  down  in  Gate  ward's  case.  But  the  Calcutta 
High  Court  In  Luchmeeput  r.  Sadaulla,  I.  L.  R.,  9  Calc,  698,  considered 
such  a  custom  unreasonable  and  therefore  invalid. 

'  Goddard,  p.  10.  The  benefit  of  an  easement  passes  with  the  domi- 
nant tenement,  as  the  burtlhen  of  it  passes  with  the  servient.  9  £<.  R., 
Ch.  App.,  474. 

'  Sec.  6,  Act  IV  of  1882.  But  the  owner  of  one  heritage  may  grant  an 
easement  to  the  owner  of  a  neighbouring  heritage.  An  easement  may  be 
granted  separately,  and  apart  from  any  conveyance  of  the  would-be 
dominant  heritage  when  such  heritage  already  belongs  to  the  grantee. 
Few  cases,  however,  are  to  be  found  in  the  books  of  an  instrument 
granting  an  easement  jic^r  se.    Gale,  p.  84. 
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and  the  dominant.^**     There  must  be  the  land  a  qua  Lbctueb 

Xll. 

and  the  land  in  qua.  If  a  person  prescribes  for  an  — 
easement,  he  must  claim  it  *  in  a  que  estate '  (that  is,  in 
himself  and  those  whose  estate  he  holds  ^),  and  claim 
such  things  only  as  are  incident  or  appurtenant  to 
lands,  for  it  would  be  absurd  to  claim  anything  as  an 
appurtenance  to  an  estate  with  which  the  thing  claimed 
has  no  connection.*  The  easement  (whether  acquired 
by  grant  or  prescription)  must  be  for  the  beneficial 
enjoyment  of  the  dominant  heritagey  and  not  for 
some  general  benefit  of  its  owner,  unconnected  with 
the  enjoyment  of  such  heritage.'  The  expression 
"beneficial  enjoyment"  includes  also  possible  con- 
venience, remote  advantage,  and  even  a  mere 
amenity.*  A  right  to  let  off,  upon  the  neighbouring 
land,  water  which  had  been  rendered  noxious  by  a 
particular  use  thereof  on  the  dominant  premises, 
may  be  acquired  as  any  other  easement ;  but  a 
claim  by  the  owner  of  a  house  to  discharge  foul 
water  simpliciter  cannot  be  claimed  as  an  easement.* 
A  right  to  cut  wood  on  another's  land  is  not  an 
easement,  unless  the  wood  when  cut  is  to  be  used 
on  or  for  the    benefit    of  a    dominant    heritage.* 


■*  <*  Probably,  however,  in  the  English  as  in  the  Civil  law,  the  grant  of  an 
easement  in  respect  of  a  hoose  about  to  be  boilt  or  parohased,  by  the 
grantee,  would  enure  as  such."    (Gale,  p.  11.) 

*  Not  in  himself  and  his  ancestor g.  An  easement  passes  with  the  domi- 
nant estate  to  the  owner  of  such  estate.  A  servitude  in  gross  passes  to 
the  heirs  and  legal  representatives  of  the  person  who  acquires  it. 

'  Wharton's  Law  Lexicon. 

*  Broom  and  Hadley,  Vol.  II,  p.  33  ;  Gale,  p.  14  ;  sec.  21,  Act  V  of  1882 . 

*  Sec.  4,  Expl.,  Act  V  of  1882. 

*  See  Wright  r.  Williams ;  Gale,  p.  271 ;  and  Bailey  r.  Stevens ;  Broom 
and  Hadley,  Vol.  II,  34. 

*  Goddard,  p.  14  ;  Illustration  (J),  sec.  4,  Act  V  of  1882. 
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jiKOTURE  Where  an  alleged  easement  has  no  connection  with 

XII.  • 

— 1     the    enjoyment  of   a    particular    heritage,   it  is   a 
servitude  in  gross — a  personal  right  which  cannot  be 
assigned  to  another  person/  except  perhaps  by  the 
ordinary  conveyances  known  to  the  law. 
Public  Pvblic  rights  of  way  which  all  persons  in  the 

empire  are  entitled  to  use  at  their  pleasure,  irres- 
pectively of  the  ownership  of  any  estate^  are  rights  in 
grosSy  and  not  appurtenant.  Besides,  a  public  road  or 
highway  i«,  in  feet,  a  dedication  to  the  public  of  the 
occupation  of  the  surface  of  the  land  for  the  purpose 
of  passing  and  repassing,  while  in  the  case  of  an 
ordinary  easement,  the  occupation  remains  with  the 
owner  of  the  servient  heritage,  subject  to  the  ease- 
ment.®  The  ordinary  rules  for  the  acquisition  of  ease- 
ments by  positive  prescription  do  not  apply  to  public 
roads  or  highways.*    The  evidence  of  user  offered  by 

'  Aokroyd  v.  Smith ;  Goddard,  pp.  8, 14.  See  note  8,  if\fra, 
"  See  Lord  Caim*8  judgment  in  Rangebj  v.  The  Midland  Bailwmy 
Company ;  Goddard,  pp.  8  and  68  ;  lUastration  (e)  nnder  sec.  4,  Act  V  of 
1882, 

*  The  pnblio  as  an  indeterminate  and  variable  body  cannot  claim  an 
easement.    (Lnchmiput  v,  Sadatolla,  12  0.  L.  R.,  382.)    The  Indian  Ease- 
ments Act  does  not  apply  to  such  rights  of  the  public,  for  the  farther 
reason  that  such  rights  are  not  appurtenant.    This   Act  does  not  apply 
even  to  profits  a  prendre  in  gross.    Assuming  that  a  profit  in  gross  is 
capable  of  being  assigned,  it  can  only  be  assigned  (by  the  person  who 
has  acquired  it)  by  the  ordinary  conveyances  known  to  the   law.     BaU^ 
V.  Stevens,  cited  in  Ooddard  on  Easements,  p.  14. 
Hif^hwATs,      The  term  '  highway  *  includes  all  public  ways.    A  highway  stopped 
Um^k^'   at  one  end  would  cease  to  be  a  *  thoroughfare.*     (See  2  Smith's  Leading 
towing-       Cases,  notes  to  Dovaston  v,  Payne.)    A  way  to  a  parish  church,  or  to  the 
P^^ba.         common  fields  of  a  village,  which  terminates  there,  may  be  called  a 
private  way.    But  a  way  claimed  for  all  the  inhabitants  of  a  large  city 
has  been  held  to  be  a  public  way.    Oale,  pp.  338,  339.  Where  the  privilege 
to  use  a  road  is  enjoyed  only  by  one  particular  section  of  the  oommunitj, 
er  by  the  inhabitants  of  two  or  three  villages,  and  not  by  others,  the 
road  is  a  private  road.  Sham  v,  Monee,  25  W.  B.,  233.    "  Once  a  highway 
always  a  highway.**    2  Smith*8  Leading  Cases,  p.  151.    Even  Mnnicipfcl 


tion 
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a  party  in  support  of  his  claim  to  use  such  roads  as  lecturb 
one  of  the  public^  need  not  prove  a  twenty  years'  — 1 
enjoyment.  It  is  sufficient  if  acts  of  user  by  the 
public  are  shewn  to  have  been  acquiesced  in  by  the 
owner  or  owners  of  the  land  over  which  the  roads 
pass,  and  that  those  acts  are  of  such  a  character  as 
to  warrant  the  inference  that  the  owner  or  owners 
intended  to  make  over  to  the  public  the  right  to  use 
the  land  as  a  pubUc  highway.^^  Eight  and  even  six 
years  have  b^n  held  to  be  time  enough  wherein  to 
presume  the  dedication  from  user/ 

Where  the  inhabitants  of  a  town,  or  a  section  of  Corpora^ 
them,  claim  rights  of  recreation,  &c.,  over  land  vested 
in  the  municipal  corporation  of  the  town  as  their 
trustees,  the  rights  claimed  are   not   servitudes   or 
rights  in  cdie^  solo.* 

Commissioners  in  whom  highways  are  vested  cannot  stop  a  highway. 
Empress  v,  Brojonath,  I.  L.  R.,  2  Calc.,  425.  Where  an  obstmction  to  a 
public  road  causes  a  particular  inconvenience  of  a  substantial  kind  to 
the  pUdntiil,  the  Ci^il  Court  may  order  the  removal  of  such  obstruction. 
Bajkumar  v.  Sahebsada,  I.  L.  R.,  3  Calc,  20.  The  dedication  of  a  high- 
way ffiay  he  subject  to  certain  rights  of  the  owner  or  of  others  (Oale,  p.  484). 
As  to  the  right  of  the  owner,  see  Jaggomoni  tf.  Nilmoni,  I.  L.  R.,  9  Gale, 
75.  A  public  river  is  a  highway.  A  nation  i>08sessing  only  the  upper 
parts  of  a  navigable  river,  is  entitled  to  descend  to  the  sea  without 
being  embarrassed  by  useless  and  oppressive  duties  or  regulations. 
(Kent's  Commentaries,  Lecture  II,  p.  37.)  The  banks  of  even  public 
rivers  may  be.  and  constantly  are,  private  property,  over  which  there 
may  be  public  rights  of  passage  for  the  purposes  of  navigation. 
(Rooplall  V.  The  Dacca  Municipality,  22  W.  R.,  276.)  In  Ball  v.  Her- 
bert, 3  Term  Rep.,  253,  it  was  held  in  England,  against  the  doctrines 
of  the  civil  law,  that  the  public  had  no  natural  or  common  law  right 
to  tow  on  the  banks  of  navigable  rivers.  But  Beng.  Reg.  XI  of  1825, 
sec.  5,  recognizes  the  public  right  of  tracking  or  towing  boats  on  the 
banks  of  navigable  rivers.  These  towing-paths  are  of  the  nature  of 
highways. 

^  J.  Anderson  v,  Juggudamba,  6  0.  L.  R.,  282. 

>  Smith's  Leading  Gases,  Vol.  II,  p.  152,  8th  £dn. 

'  7  App.  Gas.,  p.  643.    Such  rights  are  rights  in  groit. 
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lbctubb      Easements  are  imposed  upon  corporeal  property 

— .'     for  the  benefit  of  other  corporeal  property.'     But 

Easeraenu  the  casemeuts  themselves  are   '  incorpore^il  thmgs.' 

guished     All  rights  are  intangible  or  incorporeal.     But  riffhta 

from  other  .j         j  i  i  ,.  ^ 

incorporeal  considered  as  themselves  the  subjects  of  ownership 
may  be,  and  often  are,  treated  as  things.  Certain 
rights  have,  as  it  were,  become  solidified  into  so 
compact  and  distinct  a  body  that  they  Bxe  looked 
upon  almost  as  tangible  objects,  and  as  capable  of 
being  owned  by  a  person  as  any  corporeal  thing.* 
These  '  incorporeal  rights,'  as  they  are  also  called, 
are  either  rights  over  determincUe  things,  or  rights 
mthout  any  determinate  subject.     All  servitudes  and 

Monopo-    easements  are  rights  over  determinate  lands  or  over 

lies,  patent-  ,  . 

rights,      determinate  thinors  permginently  attached  to  the  earth. 

copyrights,  o     m.  ^      ^ 

ferries,  &e.  But  a  mouopoly,  a  copy-right,  and  a  patent-right, 
though  '  incorporeal  rights,'  are  not  rights  over  deter- 
minate things.  So  the  right  of  levying  a  toll  at  a 
certain  bridge  or  ferry  is  an  *  incorporeal  right ' 
without  a  determinate  subject.* 

*  Incorporeal  rights '  are  generally  rights  in  rem.^ 


'  Gale,  pp.  6  &  8  ;  sec.  4,  Act  V  of  1882.    But  see  Gale,  pp.  9, 10. 

*  Amos,  Scienoe  of  Law,  p.  168. 

*  AuBtin,  Lecture  XV  and  Table  VIII.  But  the  right  of  the  owner  of 
the  ferry,  so  far  as  it  involves  a  right  to  embark  and  disembark  passen- 
gers on  the  landing-place  in  another's  soil,  is  a  right  in  the  natnreTof  an 
easement.    (I.  L.  R.,  6  Calc,  608,  613.) 

*  A  right  to  an  annnity  oharflringT  the  person  of  the  grantor,  but  pay- 
able to  the  grantee  and  his  heirs,  is  an  instance  of  an  incorporeal  right 
or  hereditament,  being  a  right  in  personam,  A  profit  a  prendre  in  gross^ 
l^oxkgh  personal  in  one  sense,  is  a  right  in  rem,  (See  Gale,  pp.  11  and  13, 
note.) 

Bauts  and       In  English  law,  Patent-rights  and  Copy-rights  are  called  Incorporeal 
market*.      Chattels,  while  Easements  and  Profits  are  called  Incorporeal  Heredita- 
ments.   The  right  to  establish  a  market  or  hold  a  haut  on  land,  though  an 
*  incorporeal  right '  and  a  franchise  in  England,  is,  when  exercised  upon 
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But  there  may  be  rights  in  personam  which  concur  with  lectubb 
the  rights  in  rem.  The  rights  answering  to  the  obliga-  — .' 
tions  on  the  persons  who  happen  to  traverse  the  bridge 
are  rights,  in  personam.  The  rights  corresponding  to 
the  obligation  not  to  impede  the  levying  of  the  toll, 
or  the  passage  over  the  bridge,  or  the  obligation  riot 
to  carry  passengers  across  within  the  limits  of  the 
ferry,  are  rights  in  remJ 

When  it  is  said  that  an  easement  is  an  *  incor- 
poreal right, '  all  that  is  meant  is,  that  it  is  not  a 
right  to  the  soil  of  another's  land,  nor  to  any  corpo- 
real interest  in  such  land,  though  it  creates  an  obli- 
gation or  duty  which  attaches  upon,  or  is  annexed 
to,  the  land.  The  right  to  take  minerals  out  of  the 
soil  of  another  is  an  incorporeal  right,^  but  the  right 
to  a  stratum  of  minerals  is  a  corporeal  right,  the 
subject  of  the  former  right  is  a  profit  out  of  another's 
land,  of  the  latter  a  part  of  the  soil  itself.  The  holder 
of  a  right  of  easement  cannot  exclude  the  owner  of 
the  soil  from  all  the  benefit  derivable  from  it.*  It  is  a 
right  severed  from  the  larger  right  of  ownership  and 
possession.^®  It  does  not  wholly  deprive  the  servient 
owner  of  his  right  of  using  his  property,  nor  does  it 
deprive  him  of  his  right  of  disposition  or  alienation. 

one's  own  land,  an  ordinary  right  of  property  in  India,  snbjeot,  of  course, 
to  temporary  control  by  the  Magistrate  under  certain  circumstances  :  see 
Kedamath  «.  Bnghonath,  6  N.  W.  P.,  104  ;  Gopimohun  r.  Taramoui,  4  0. 
L.  R.,  309  ;  I.  L.  B.,  5  Calc,  F.  B.  As  to  the  right  to  set  up  a  private  ferry 
in  a  river » see  Bursa  v,  Mahomed,  7  C.  L.  B.,  504  ;  I.  L.  B.,  6  Calc^  608. 

'  Austin,  Lecture  XV  and  Table  VIIL 

•  Gale,  p.  9. 

"  A  right  to  all  the  coal  lying  under  a  particular  close  is  a  corporeal 
right,  because  it  is  a  right  to  a  part  of  the  soil."  Goddard,  p.  5. 

'  Goddard,  p.  5  ;  Buszard  t?.  Gapel,  8  B.  &  C.,  141. 

»•   Montriou,  p.  64. 
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LRcrnBB  Incorporeal  rights  amounting  to  a  profit  a  prencb^e 
— !     in  grosSy  or  to  an  exclusive  right  to  set   up  a  private 

Certain  in-  feny  in  a  river,  though  not  easements  within   the 

rights  how  meaning  of  Act  V  of  1882,  bear  a  closer  analogy  to 
easements  than  to  property,  and  it  has  been  held  that 
they  may  be  acquired  by  grant  as  well  as  by  twenty 
years'  user  or  enjoyment.^ 

Trees  en-       But  aH  incorporcal  rights  cannot  be  so  acquired. 

croachinff  /• 

on  a  neigh-  If  the  Toots  or  brauchcs  of  a  tree  ffrowing  on  A^s  land 

hour's  lautl.  t»»iit^»  n?  i. 

encroach  on  Bs  land,  B  is  not  compelled  to  submit  to 
such  encroachment  except  where  he  has  granted  such 
an  easement  to  A.  A  right  of  this  kind,  although  it 
is  of  the  nature  of  an  easement,  cannot  be  acquired  by 
prescription,  either  because  the  user  is  secret  (i.e.j  not 
open  as  required  by  the  law  of  prescription),  or 
because  the  burden  of  the  easement  is  liable  to  a 
perpetual  change.^ 

We  have  seen  that,  with  regard  to  the  dominant 
heritage,  an  easement  is  a  new  right  or  quality  super^ 
added  to  the  ordinary  (and  natural)  rights  of  pro- 
perty, and  that  with  regard  to  the  servient  tenement, 
it  is  an  obligation  or  burden  which  curtails  such 
All  restric-  riffhts.    Whcu  ccrtaiu  obligations  or  restrictions  are 

tionsare  o  o 

not  servi-  imposcd  ou  oU  tenements  by  the  general  principles 

easements,  of  law  (such  as  that  cxpresscd  by  the  maxim  sic 

utere  tuo  ut  alienam  non  Icedas)^^  or  by  any  Municipal 

law,  for  the  general  benefit  of  the  community,  they 

■  Ohnndi  v,  Shib,  6  C.  L.  B.,  269 ;  I.  L.  R.,  6  Gale,  946  ;  and  fiuraa  «. 
Mahomed,  7  0.  L.  B.,  604 ;  I.  L.  B.,  6  Calo.,  608. 

*  Gale,  p.  624.  Ab  to  clippings  falling  on  A^t  land  from  poLsonoiia  trees 
on  Si's  land,  see  Growharst'a  C^ise,  4  Ex.  Diy.,  6. 

The  twenty  yean'  role  has  not  also  been  applied  to  pnblio  ways.    Sm 
p.  366,  supra, 

*  *<  Use  yonr  pro}>erty  so  as  not  to  injure  others.** 
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are  not  easements.  They  are  restrictions  subject  to  lectubk 
which  the  ordmary  and  natural  rights  incidental  to  — I 
the  ownership  of  property  must  be  exercised  by  aU 
owners  of  property  in  the  State.  In  the  case  of 
easements,  the  restrictions  are  specially  imposed  for  the 
benefit  of  determinate  tenements  or  heritages  by  some 
particular  act  or  incident.  An  obligation  imposing  a 
restriction  on  the  use  of  a  particular  heritage,  arising 
out  of  a  contract  as  opposed  to  a  grant  or  transfer, 
is  also  not  an  easement. 

Easements  being  mere  restrictions  of  the  rights  No  ease- 
incidental  to  the  ownership  of  property,  impose  on  s\m  »^"* 
the  owner  or  occupier  of  the  servient  tenement 
negitive  duties  to  suffer  or  forbear.*  No  right  of 
easement  can  consist  in  faciendo, — i.e.,  consist  in  a 
right  to  an  a^t  or  ocfe  to  be  performed  by  the  servient 
owner  or  occupier.  If  it  consisted  in  a  right  to  an 
art  to  be  done  by  the  owner  or  other  occupant,  it 
would  be  merely  a  right  in  personam  against  that 
determinate  party,   and  not   a  right  in  rem?    An 

*  Striotlj  speaking,  easementB  are  imposed  upon  iiiie  property j  and  not 
the  invner  of  it.  Tador's  Leading  Cases  (Snry  v.  Pigot),  p.  168  ;  State- 
ment of  Objects  and  Reasons,  Gazette  of  India,  13th  November  1880, 
Part  V,  p.  477. 

*  Austin,  Lecture,  49 ;  sec.  27,  Aot  V  of  1882.  The  servient  owner  cannot  Liability 
be  required  to  cleanse  a  drain  or  to  keep  in  repair  a  wall.    If  he  is  ^^  \f^^^^^ 
under  any  obligation  to  do  so,  it  is  not  in  consequence  of  any  ease-  embank- 
ment  properly  so  called.    A  local  usage  may  impose  such  an  obligation,  ments. 
Under  the  common  law  of  this  country  there  is  no  liability  cast  upon  a 
riparian  proprietor  to  construct  or  keep  in  repair  embankments  for  the 
protection  of  adjoining  landholders,  and  the  mere  fact  that  he  has 
always  maintained  an  embankment  is  notsuflcient  to  establish  a  ^r^«- 
ertptive  liability.    See  Nuffer  v.  Jotindro,  9  C.  L.  B.,  653,  567,  669. 
Bepeated  acts  of  repairing  another* t  building,  tank,  &c.,  cannot  give  an 
exclusive  right  to  repair.    (See  Muttaya  v.  Sivaraman,  I.  L.  B.,  6  Mad., 

229, 236.)    A  right  which  imposes  on  tiie  servient  owner  a  positive  duty 

Z 
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lbctubb  easement  being  a  right  in  rem^  remains  unchanged, 
— \  although  the  servient  heritage  is  possessed  by  a 
person  other  than  the  owner  and  adversely  to  such 
owner.®  So  long  as  the  easement  continues  to  exist, 
it  avails  against  strangers  as  well  as  against  the 
successive  owners  of  the  servient  tenement. 

NuUi  res       It  follows  from  the  nature  of  easements  as  definite 

$ua  servtU 

accessorial  rights  subtracted  from  the  indefinite  rights 
of  user  and  exclusion  which  reside  in  the  owner  of 
the  servient  heritage,  that  no  person  can  have  an 
easement  in  a  tenement  of  which  he  himself  is 
the  owner.  Nulli  res  sua  servitJ  The  servient 
heritage  must  be  distinct  from  the  dominant  herit- 
age, and  the  two  heritages  must  not  belong  to 
the  same  individual.  If  the  two  heritages  are  owned 
by  the  same  person,  "  he  has  a  right  as  owner  to  use 
each  in  whatsoever  manner  he  finds  most  convenient 
to  himself,  and  he  may  make  the  one  tenement  ser- 
vient to  the  other  simply  because  it  is  his  own  ;  in 
whatever  manner,  therefore,  he  exercises  his  right, 
he  exercises  it  in  his  capacity  of  owner  of  the  soil, 
and  the  right  he  exercises  is  not  an  easement  but  a 
proprietary  right  incident  to  the  ownership  of  land."* 
As  Lord  Hatherley,  Chancellor,  said : — '*  You  can- 
not have  the  land  itself  and  also  an  easement  over 


to  do  is  a  spwioutt  easement ;  see  Gale,  p.  516  ;  see  also  sec.  4,  nios.  (/), 
and  sec.  24,  lUns.  (/).  The  dominajU  owner  may  be  entitled  to  a  positive 
right  to  do  something. 

*  Austin,  Lecture,  49.  Even  "in  the  case  of  a  »«^^ir^  servitude,  it 
is  possible  for  a  stranger  {e.g,  a  trespasser)  to  do  the  act  which  would 
prevent  the  enjoyment  of  the  servitude,  e.g,  to  build  up,  or  otherwise 
obstruct  ancient  lights.*'— Student*s  Austin,  p.  395. 

'  Austin,  Lecture,  50. 

«  Goddard,  p.  10. 
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it."*  It  is  on  this  principle  that  an  easement  is  Lectubb 
extinguished  when  the  same  person  becomes  entitled  — \ 
to  the  absolute  ownership  of  the  whole  of  the  domi- 
nant and  servient  heritages.^®  And  where  the  owner 
of  a  particular  tenement  holds  another  tenement  as  a 
lessee  under  another  person,  he  cannot  acquire  for  the 
benefit  of  the  former  an  easement  over  the  latter/ 
When  the  owner  of  either  the  dominant  or  the  ser- 
vient tenement  becomes  entitled  to  possession  for  a 
limited  interest  in  the  other  tenement,  the  easement  is 
suspended^  but  it  revives  if  the  '  unity  of  possession ' 
ceases  to  exist  before  the  right  is  extinguished  by 
long  non-enjoyment.* 

An  easement  being  a  right  or  privilege  acquired  for  servient 
the  convenient  or  beneficial  enjoyment  of  the  dominant  notVequlre 

1        • .  1  •.  •  11*  J*  11       easement 

heritage  alone,  its  exercise  may  be  discontmued  by  to  be  con- 
the  dominant  owner.     The  servient  owner  has  no  '"""^ 
right  to  require  that  an  easement  be  continued.'    No 


'  Ladjman  r.  Oraye,  L.  B.,  6  Oh.  Ap.,  763,  767.  It  is  on  this  principle 
that  a  tenant  cannot  acquire  an  easement  by  prescription  in  land  belong- 
ing to  his  landlord.    Ghoddard,  p.  11. 

^  Sec.  46,  Act  V  of  1882.  A  Ttecetsary  easement  is  suspended,  rather  than 
extinguuhed,  bj '  unity  of  ownership.' 

*  Kristna  r.  Vencatachella,  7  Mad.,  60,  64  ;  sec.  12,  Act  V  of  1882.  But 
a  tenant  may  acquire  as  against  another  tenant  of  the  same  landlord  an 
easement  which  will  continue  so  long  as  their  leases  continue ;  see  6od- 
dard,  pp.  11  to  13.  Sec.  8,  Illus.  (^),  and  sec.  37,  Illus.  {c)^  Act  V  of 
1882,  shew  that  such  defeasible  easements  may  be  imposed  or  granted. 
And  a  tenant  of  A  may  acquire  on  behalf  of  ^  an  easement  against 
another  landlord  (see  sec.  12,  Act  V  of  1882).  An  easement  acquired  by 
prescription  against  a  lessee  of  A  becomes  absolute  and  indefeasible,  unless 
the  claim  is  resisted  by  A  within  three  years  of  the  expiration  of  the 
lease.    See  sec.  27,  Act  XV  of  1877,  and  sec.  16,  Act  V  of  1882. 

*  See  sees.  49  and  51  of  Act  V  of  1882. 

'  Sec.  50,  Act  V  of  1882.  The  section  giyes  the  servient  owner  a  right 
to  sue  for  damages  in  case  he  has  not  received  such  a  notice  of  the  extinc- 
tion or  suspension  of  the  easement  as  would  enable  him,  without  unrea* 
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Lkctubb  reciprocal  or  cownfer-easement  can  be  acquired  for  the 
— \  benefit  of  the  servient  tenement  by  the  user  or  exercise 
Norecipro-  of  the  casement  by  the  dominant  owner/  The  flow  of 
ments.  Water  for  twenty  years  from  the  eaves  of  a  house  cannot 
give  the  owner  of  adjacent  lands  a  right  to  insist  that 
the  house  shall  not  be  pulled  down  or  altered,  so  as  to 
diminish  the  quantity  of  water  flowing  from  the  roof* 
The  flow  of  liquid  manure  from  a  drain  on  A^a  land 
for  twenty  years  cannot  give  his  neighbour  a  right 
to  preclude  A  from  altering  the  level  of  his  drain  and 
applying  the  manure  to  his  own  purposes.^  An 
easement  imposes  a  burden  on  the  servient  tenement 
for  the  sole  benefit  of  the  dominant  tenement ;  and  the 
right  of  the  dominant  owner  to  get  rid  of  what  at 
the  time  is  a  nuisance  to  his  property,  does  not  give 
the  servient  owner  a  right  to  compel  the  continuance 
of  the  flow  for  his  own  benefit.  The  use  or  enjoy- 
ment of  the  water  or  manure  by  the  servient  owner 
is  not  of  right,  but  only  so  long  as  the  particular 
purpose  for  which  the  easement  exists  is  served.'  The 
state  of  circumstances  in  such  cases  shows  that  the 


Bonable  expense,  to  protect  tlie  servient  heritage  from  the  possible  e£Feota 

ot  the  extinction  or  suspension. 
Cross-  *  Goddard,  p.  16.    But  there  maj  be  trroM-easements  of  support  in  the 

eai»emei;U.  ^^^g^  ^^  ^  partj-wall,  one  determinate  moiety  of  which  belongs  to  one 

owner,  and  the  other  moiety  to  another  ;  sec  Qale,  p.  513,  note  ;  and  Wataon 

V,  Gray,  U  Oh.  Div.,  192.    See  p.  351,  note  10,  iupra, 

*  Wood  V.  Wand,  3  Exch.,  78.  The  same  principle  applies  to  water 
(naturally)  falling  on  one*s  land,  when  it  does  not  pass  in  a  defined 
channel.  If  such  water  is  allowed  to  flow  into  a  neighbour's  land,  such 
neighbour  cannot  acquire  tk  prescript  ice  right  to  the  nse  of  the  water 
so  as  to  be  able  to  prevent  the  other  from  stopping  the  flow.  See  Bnnaee 
r.  Kalee,  13  W.  R..  414. 

*  Greatrex  v.  Hayward,  8  Exch.,  291. 

'  See  Mason  v.  Shrewsbury,  L.  B.,  6  Q.  B.,  578  ;  Gale,  pp.  313, 316  ;  God* 
dard,  p.  15. 
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a/ttifieicd  watercourse  originating  in  the  mode  of  occu-  Lkctdbb 
pation  or  alteration  of  a  person's  property  is  not     — ! 
of  a  permanent  nature,  but  liable  to  variation,  and  Artificial 
that  the  originator  of  the  watercourse  never  intended  courses. 
to  give,  nor  the  servient  owner  to  enjoy,  the  use  of 
the  water,  &c.,  as  a  matter  of  rights 

By  the  civil  law,  the  causes  of  easements  must  be  How  far 

the  canses 

perpetual,  so  that  the  qualities  impressed  upon  the  of  ease- 
dommant  and  servient  tenements  mient  be  m  tneir  be  perma- 
nature  permanent  and  capable  of  continuing  in  their 
present  condition  for  an  indefinite  period.*  It  has 
been  held,  in  England,  that  a  prescriptive  easement  of 
light  cannot  be  acquired  in  respect  of  the  window  of 
a  workshop  built  upon  posts  in  such  a  way  as  not  to 
be  permanently  attached  to  the  earth.^"  It  has  also 
been  held,  that  such  a  right  cannot  be  acquired  to  the 
flow  of  water  against  the  originator  of  an  artificial 
stream  created  manifestly  for  a  temporary  purpose.^ 
In  Goddard  on  Easements,*  it  is  laid  down  that  no 
prescinptive  easement  can  be  acquired  unless  the 
dominant  and  servient  tenements,  as  well  as  the  sub- 
ject of  the  easement  (i.e.  the  advantage  or  conve- 
nience claimed),  are  permanent  in  their  character* 
Act  V  of  1882  enacts  that  the  dominant  as  well  as 
the  servient  tenement  must  be  land  or  things  per^ 
manentty  attached  to    the   earth.'     This    provision 

*  Wood  V,  Waud,  Gale,  p.  311.  See  Ramesur  v.  Koonj,  I.  L.  R.,  4  Calo.,  683 » 
P.  Cm  as  to  presoriptiFe  easementa  la  respect  of  artifioial  resenroira  and 
ehannels.    See  also  I.  L.  R.,  7  Mad.,  530. 

*  Gale,  p.  18. 

**  Maberley  v,  Dowson,  5  L.  J.,  K.  B,  261 ;  Goddard,  p.  147 ;  Innea*  Digest,  2. 

*  Gale,  p.  311 ;  Goddard,  p.  148  ;  I.  L.  R,  4  Gale ,  633,  P.  G. 

*  2ad  edition,  p.  147. 

*  Seo.  4,  Act  V  of  1882. 
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LKcruBB  applies  to  aU  easements,  whether  prescriptive  or  not. 
— 1  But  it  is  7iot  necessary,  either  under  the  English  law 
or  under  Act  V  of  1882,  that  the  easement  itself 
should  be  permanent  An  easement  for  a  limited 
time,  or  an  easement  on  condition  (precedent  or 
subsequent),  may  be  imposed  by  grants  At  page  64 
of  the  Madras  High  Court  Reports,  Vol.  VII, 
one  of  the  Judges  says :  "  An  easement  implies  an 
absolute  outright  grant  to  some  person  of  an  incor- 
poreal right  as  appurtenant  to  his  corporeal  pro- 
perty. Such  a  grant  cannot  be  conceived  as  made 
to  a  mere  tenant  in  respect  of  a  tenement  in  which 
his  interest  is  precarious.''*  But  under  Act  V  of 
1882,  an  easement  is  not  necessarily  an  absolute  out- 
right grant.  Lessees  of  the  same  lessor  may  acquire 
against  each  other  by  grant,  if  not  by  prescription, 
a  right  of  way  or  other  easement  co-extensive  with 
the  period  of  years  during  which  the  two  leases 
jointly  continue  in  force.*  But  the  rights  of  one 
tenant  against  another  in  a  case  like  this  are  not 
easements  in  the  ordinary  acceptation  of  the  term.^ 
indivisi-  Eascmcuts  are  so  far  indivisible  that  they  cannot 
easemeDta.  be  acquired,  exercised  or  lost  in  respect  of  an  ideal 
part  of  a  heritage.  One  of  two  co-owners  cannot, 
without  the  consent  of  the  other,  impose  an  easement 


«  Seo.  6,  Act  V  Off  1882  ;  Goddard,  p.  89. 

*  The  interest  of  the  tenant  in  this  case  was  defeasible  for  non-paymeat 
of  the  assessment  imposed  upon  it. 

*  Seo.  8,  Illos.  {d)^  Act  V  of  1882.  And  a  lessee  whose  interest  is  prr^ 
manent  and  tranrferable  may,  of  coarse,  impose  an  easement  over  land 
held  by  another  like  lessee  of  the  same  landlord ;  bat  sach  easement  is 
liable  to  be  exUngoished  by  a  sale  for  arrears  of  rent  of  the  serrieiit 
holding.    Sec.  37,  nias.  (rf). 

«  Daniel  v.  Anderson,  31  L.  J.,  Oh.,  610  ;  Ooddard,  p.  12. 
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on  the  joint  property  or  any  part  thereof,  but  he  lbctueb 
may  acquire  an  easement  for  the  beneficial  enjoyment     — ! 
of  the  whole  of  such  property.     When  the  dominant 
heritage   is   divided   or    partitioned,    the    easement 
becomes  annexed  to  each  of  the  shares,  but  not  so  as 
to  increase  substantially  the  burden  on  the  servient 
heritage.     When  the  dominant  owner  exercises,  for 
twenty  years,  a  right  less  extensive  than  that  to 
which  he  is  entitled,  his  easement  is  not  reduced  to 
the  right  actually  exercised.* 
It  is  usual  to  speak  of  easements  as  either  affirma-  Easements 

..  ,.  A  yr»j»  •«•  affirmative 

tive  or  negative.  An  affirmative  or  positive  ease-  or  nega- 
ment  authorizes  the  dominant  owner  (that  is,  the 
owner  or  occupier  of  the  dominant  heritage)  to  do 
something  in,  upon,  or  in  respect  of  the  servient 
heritage.  The  acts  the  commission  of  which  is 
authorized,  would  ordinarily,  if  the  easement  did  not 
exist,  give  the  servient  owner  (that  is,  the  owner  or 
occupier  of  the  servient  heritage)  a  cause  of  action, 
or  a  right  to  sue  for  trespass  or  nuisance.*  A  right 
of  way,  or  a  right  to  pollute  air  or  water,  is  an 
affirmative  easement. 

A  negative  easement  entitles  the  dominant  owner 
(not  to  do  anything,  but)  tx>  prevent  something  being 
done  in,  upon,  or  in  respect  of  the  servient  heritage. 
The  exercise  or  enjoyment  of  the  easement  is  of  such 

■  (Gazette  of  India,  13kh  November  1880,  Part  V,  pp.  478,  479 ;  sees. 
8,  12,  Sc  30  of  Act  V  of  1882. 

'  For  the  distinction  between  positiye  and  negative  easements,  see 
Gale  ,p.  22.  Negative  easements  can  onder  no  oironmstances  be  interrapted 
except  by  acts  done  npon  the  servient  heritage.  The  exercise  of  affir- 
mative easements  (before  the  rights  are  acquired)  may  be  the  subject  of 
legal  proceeding  as  well  as  of  physical  intermption.  (Sturges  r.  Bridg. 
man,  11  Ch.  Div.,  862.) 
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Lectube  a  character  tliat  it  would  not,  even  if  the  easement  did 
— .*  not  exist,  give  the  servient  owner  any  cause  of  action. 
An  easement  annexed  to  A'a  house  to  receive  light 
and  air  by  its  windows,  without  obstruction  by  his 
neighbour  ^,  is  a  negative  easement.  This  prevents 
B  from  exercising  his  right  to  build  on  his  own  land 
to  the  obstruction  of  the  easement. 

There  is  no      j^  jg  ^^^j  ^  rcgards  thc  dominant  owner  that  this 

o*iie«*?we  division  of  easements  into  positive  and  negative  is 
easement,  possible.  For,  as  regards  the  servient  owner,  the 
obligation  or  duty  is  always  negative.  The  servient 
owner  is  never  bound  to  do  anything  ;  his  duty  is  to 
forbear  from  using  the  subject  in  a  given  manner  or 
mode.  And  it  should  be  observed  that,  even  as 
regards  the  dominant  owner,  no  affirmative  easement 
is  purely  positive,  for  such  an  easement  gives  him  a 
right  to  do  certain  acts  over  the  given  subject,  (w  well 
as  a  right  to  prevent  the  servient  owner  and  others 
from  molesting  him  in  the  performance  of  those  acts. 
And  although  the  idea  of  a  negative  easement  is,  that 
it  gives  the  dominant  owner  merely  a  right  to  forbear- 
ances^ that  is,  merely  a  right  to  prevent  something 
being  done  upon  the  servient  heritage,  yet  such  an 
easement  is  not  purely  negative,  for  even  in  such  a 
case,  the  dominant  owner  may  be  said  to  put  the  servient 
heritage  to  certain  uses}^  The  easement  of  support  for 
buildings  from  the  subjacent  or  adjacent  soil  of  the 
servient  heritage,  is  generally  spoken  of  as  a  negative 
easement,  but  it  is  inaccurate  to  describe  it  as  one 
of  a  merely  negative  kind.  The  dominant  tenement 
positively  imposes  upon  the  servient  a  constant  burden, 

**  See  Austin,  Lectare,  49. 
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the  sustenance  of"  which,  by  the  servient  tenement  LwrruKs 

XIL 

(vertically  or  laterally),  is  necessary  for  the  safety  — 
and  stability  of  the  dominant.  The  right  to  light  is 
more  purely  negative.^  The  same  remark  applies  to 
the  customary  easement  to  restrain  interference  with 
privacy.'  It  is  more  purely  negative  than  a  right 
to  support.  A  right  to  the  uninterrupted  flow  of  a 
stream  in  a  permanent  artificial  channel,  against  the 
originator  of  such  channel,  is  another  instance  of  a 
nec«itive  easement.  In  these  three  cases  nothinor 
positive  is  done  in  or  upon  the  land  of  another  man, 
but  the  dominant  owner  does  nevertheless  put  the 
servient  heritage  to  certain  uses.  A  right  to  discharge 
water  by  a  spout  or  projecting  eaves,  on  a  neighbour's 
land,  is  an  affirmative  easement  so  far  as  something 
positive  is  done  in  or  upon  the  servient  heritage,  and 
a  negative  easement,  so  far  as  the  servient  owner  is 
bound  to  refrain  from  exercising  his  right  to  build  on 
his  land  so  as  to  prevent  the  discharge.  Similarly,  A's 
right  of  way  over  B's  land  restrains  B  from  treating 
il  as  a  trespasser,  and  from  building  on  his  land  to 
the  obstruction  of  the  easement. 

Austin,  in  his  lectures,  doubts  if  there  is  any 
scientific  foundation  for  the  distinction  of  easements 
into  positive  and  negative,  and  Lord  Selborne,  in  Dal- 
ton  V.  AnguSy  seems  to  be  of  the  same  opinion. 

Easements  are  either  continuotis  or  discontinuous.  Easements 


continuous 


*  See  Lord  Selborne's  judgment  in  Dalton  v,  Angus,  6  App.  Cas.,  740, 
at  pp.  71)3  aud  797.  The  adverse  enjoyment  of  support  gives,  at  least 
tJieoreticaUyy  a  oause  of  action.    See  pp.  764  and  784,  ibid, 

'  Illas.  {b),  sec.  18,  Act  V  of  1882.  For  the  old  law  on  the  subject  of 
privacy y  see  Mahomed  r.  Birjoo,  14  W.  B.,  108,  and  the  cases  cited 
therein.    See  also  18  W.  B.,  14. 
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Apparent 
or  non- 
apparent. 


Lecture  A   continuous  easement  is   one   whose  exercise  or 

XII. 

— !     enjoyment  is  continual,  or  may  be  continual  without 
ordiscon-  the  act  OF  actual   interference  of  man,  as  a  riocht 

tinuous.  *^ 

to  light  and  air,  a  water-spout,  &c.'  A  discontinuous 
easement  is  one  that  needs  the  act  of  man  for  its 
exercise.  It  can  be  enjoyed  only  by  a  fresh  act  on  each 
occasion  of  its  exercise,  as  a  right  of  way,  or  a  right 
to  draw  water.*  Discontinuous  easements  are  more 
purely  positive^  and  some  continuous  easements  more 
purely  negative^  in  their  character. 

Easements  are  also  either  apparent  or  non-apparent 
An  apparent  easement  is  one  the  existence  of  which 
is  shown  by  some  permanent  sign  which,  upon  care- 
ful inspection  by  a  competent  person,  would  be  visible 
to  him.  Its  existence  is  shown  by  some  external 
work,  such  as  a  window,  a  spout,  a  gutter  or  other 
watercourse.*  A  non-apparent  easement  is  one  that 
has  no  such  sign,  as  a  right  to  prevent  the  servient 
owner  from  building  on  particular  land,  or  from  build- 
ing above  a  certain  height.*  The  Roman  law  further 
divides  easements  or  real  servitudes  into  urban  and 
rustic — adivision  which  has  no  scientific  precision/ 
An  urban  servitude  is  appurtenant  to  a  buUding,  and 
therefore  occurs  most  frequently,  though  not  neces- 
sarily, in  a  city  or  town,  as  a  right  to  the  access  of 
light  to  windows.  A  rustic  or  rural  servitude  is 
appurtenant  to  a  pared  of  land,  and  therefore  occurs 
most  frequently  in  the  country,  as  an  easement 
annexed  to  A's  field  to  thresh  grain  on  B's  field. 
But  there  may  be  rustic  servitudes   in  towns  and 


Urban  or 
roatic 


•  Gale,  p.  25  ;  sec.  5,  Act  V  of  1882.    «  Ihid.    See  aluo  Innea'  Digest,  4. 
»  Ibid.  •  Ibid.  '  Austin,  Lecture.  60. 
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cities,    as    there  may  be  urban   servitudes  in  the  Lbctueb 
country.  — 1 

Two  wholly  inconsistent  easements  cannot  co-exist  inconeist- 

•^  ,  ent  and 

in  respect  of  the  same  servient  heritaffe  or  tenement,  •ubordi- 

*  ^  *^  ,  nate  ease- 

but  one  subordinate  easement  of  a  character  incon-  menta. 
sistent  with  another  superior  easement  may  co-exist, 
if  the  former  does  not  lessen  the  utility  of  the  latter.® 
Thus,  if  A  has  appurtenant  to  his  house  a  right  of  way 
over  B^s  land,  B  may  grant  to  C,  as  the  owner  of  a 
neighbouring  farm,  the  right  to  feed  his  cattle  on  the 
grass  growing  on  the  way,  provided  that  A's  right  of 
way  is  not  thereby  obstructed.*  Here  C^s  easement 
is  subordinate  to  A^s  right  of  way.  Under  Act  V  of 
1882,^^  the  servient  owner  cannot,  without  the  con- 
sent of  the  dominant  owner,  impose  an  easement  on 
the  servient  heritage  which  would  lessen  the  utility 
of  the  existing  easement,  and  although  there  is  no 
express  prohibition  against  the  acquisition  by  pres- 
cription of  two  absolutely  inconsistent  easements, 
over  the  same  servient  heritage,  by  two  different 
persons,  such  acquisition  is  not  possible j  by  reason  of 
the  enjoyment  of  either  easement  being  an  obstruc- 
tion to  the  actual  enjoyment  of  the  other. 

The  right  of  the  dominant  owner  as  against  the  Accessoiy 
servient  owner  to  do  all  acts  necessary  to  secure  the  «/ ewe-" 
full  enjoyment  of  the  easement  is,   as   if  it  were,  "°^°^ 
appurtenant  to   the  easement.     Mr.    Gale   calls  this 
right  a  secondary  easement  as  distinguished  from  the 
primary  easement.^     Act  V  of  1882  more  accurately 
calls  rights  of  this  nature  accessory  rights.^ 

•  Goddard,  pp.  24  and  25.  *  IUtib.  (b),  seo.  9,  Act  V  of  1882. 

»  See  seo.  8.  '  Gale,  p.  549.  *  Seo.  24  ;  p.  442,  ii^ra. 
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nises  servi 
tudes. 


Maho- 
niedan 
Law. 


Lectubb      *  Natural  Rights  *  originated  from  the  disposition 

—     of  nature  and  the  wants  of  society ;  and  in  the  course 

Every       of  time  *  eascments '  were  stipulated  for  by  private 

system  of  /»  .  .  */  j     r 

law  recojr-  persons  as  mattef  of  utility,  or  even  pleasure. ' 
In  Bagram  v.  Khetter  Nath  Karformah  (3  B.  L. 
R.,  0.  C,  18,  37)  Justice  Norman  says: — *  The  laws 
of  every  country  must  necessarily  recognize  servi- 
tudes. It  has  been  well  said  (by  Pardessns)  that  the 
origin  of  servitudes  is  as  ancient  as  that  of  property, 
of  which  they  are  a  modification.  It  seems  clear 
that  servitudes  were  known  and  recognized  both  by 
Hindu  and  Mohammedan  law." 

It  appears  from  the  Hedaya,  that  a  right  in  the 
nature  of  an  easement  is  acquired  by  one  who  digs  a 
well  in  waste  ground,  viz.^  that  no  one  shall  dig 
within  a  certain  distance  of  it  so  as  to  disturb  the 
supply  of  water.  Rights  to  the  use  of  water  for  pur- 
poses of  irrigation  or  drainage  are  also  recognized 
and  defined.  And  one  urban  servitude,  at  least,  is 
mentioned,  viz.^  the  right  to  discharge  water  on  the 
terrace  of  another.*  In  Halhed's  Gentoo  (Hindu) 
Law,  which  is  a  translation  of  a  compilation  of  *  the 
ordinances  of  the  Pandits^  made  under  the  direction 
of  Warren  Hastings,  between  1773  and  1776,  it  is 
laid  down,  that  "  if  a  man  hath  a  window  in  his  own 
premises,  another  person  having  built  a  house  very 
near  to  this  and  living  there  with  his  family  hath  no 

*  Pardessns,  cited  in  Gale  on  Easements,  p.  3. 

«  See  3  6.  L.  R.,  O.  G ,  37 ;  Hamilton's  Hadaya,  Vol.  IV,  pp.  182  to  155. 
The  Hon'ble  Sayyad  Ahmad  Khan,  in  his  speech  in  the  Legislative 
Gonncil  (1 6th  Febrnary  1882),  said:  '*  The  subject  of  easements  is  no 
novelty  to  the  Mosalman  mind.  Easements  are  familiar  to  them,  and 
their  law-books  are  fall  of  rales,  in  regard  to  what  are  termed  by 
Mahammadan  lawyers  as  netghhoun^  righU.^^ 
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power  to  shut  up  that  man's  window;  and  if  this  Lectubb 
second  person  would  make  a  window  to  his   own     — ^ 
house  on  the  side  of  it,   that  is,  towards  the  other 
man's  house,  and  that  man  at  the  time  of  construct- 
ing such  window  forbids  and  impedes  him,  he  shall 
not  have  power  to  make  a  window.     If  the  drain  of 
a  man's  house  hath  for  a  long  series  of  years  passed 
through  the  buildings  belonging  to  another  person,  that 
person  shall  not  give  impediment  thereto."*     Many 
other  species  of  servitudes,  such  as  those  relating  to 
the  use  of  pools  or  wells,  eaves-droppings,  and  path- 
ways, are  referred  to  in  the  same  book.*   In  treating  of 
*  contest  regarding  boundaries,'  the  Vivad  Chintamoni 
mentions    easements    concerning    windows,   water- 
courses, verandahs,  cornices,  thoroughfares,  &c.' 

The  following,  among  other  servitudes,  were  recog-  Seirirudw 
nized  by  the  Civil  law:® —  by^he" 

Via^  the  right  to  use  a  way  for  any  purpose. 
Adus^  the  right  of  passage  for  beasts  or  vehicles, 
which  included  iter. 

Iter  J  the  right  of  going  or  passing  for  a  man,  on 
foot  or  horseback. 

Aquce  ductus^  the  right  of  conducting  water  (aquce 
ducendce)  through  the  land  of  another. 

Onera  vicini  sustineat  and  paries  oneri  ferendo^  by 
which  the  servient  tenement  was  obliged  to  support 
the  weight  of  the  dominant  edifice. 

*  See  8  B.  L.  R.,  O.  C,  87  ;  Halhed*8  Qentoo  Code,  185. 

*  See   Halhed^a   Gentoo   Code,   Chapter   on   BonndarieB  and  Limits, 
pp.  181—186. 

'  See  ProBsnnno  Ooomar  Tagore's  Translation  of  the  Vivad  Chinta- 
moni, pp.  124—127. 

*  See  Sandars*  Justinian,    Book  2»  Title  3 ;  Gale  on  Basements,  6th 
Ed.,  pp.  269,  274, 828,  829,  392,  393,  634,  638,  and  672. 
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lectubb      Tigni  immittendi^  the  right  of  inserting  a  beam  of 
— i     one  house  into  the  wall  of  a  neighbouring  house. 

Stilliddii  vel  fluminis  recipiendi^  the  servitude  of 
receiving  the  rain-water  of  the  dominant  heritage  in 
drops  from  the  eaves,  or  in  a  current  by  a  spout  or 
gutter — of  receiving  the  stUlicidium  or  flumen  of  the 
dominant  owner. 

Altius  non  toUendi,  by  which  the  servient  heritage 
was  prohibited  from  being  raised  above  the  dominant 
heritage. 

Jus  luminum  and  ne  luminibus  ojfficiatur.  The 
former  prevented  a  neighbour  blocking  up  our  lights ; 
the  latter  prevented  his  doing  anything  whereby  the 
light  was  in  any  way,  however  slightly,  intercepted 
from  our  house. 

Jus  projiciendi  and  jus  protegendi,  by  which  a  wall 
or  roof,  a  balcony  or  eaves,  projecting  over  the 
boundary  line  of  the  servient  heritage  could  not  be 
removed  by  the  servient  owner. 

Ne  prospectui  ojfficiatur,  or  the  servitude  of  not 
hindering  or  obstructing  the  prospect  of  the  domi- 
nant house. 

An  easement  to  restrain  interference  with  privacy 
is  recognized  generally  in  the  countries  whose  system 
is  founded  on  the  civil  law.* 
I^c^fTiiwu      '^^^  following  are  some  instances   of  easements 
^n  'ush     recognized  by  the  English  law  :^^ 

*  See  the  Report  of  the  Law  Commission^  published  in  the  Supplement 
to  the  Gazette  of  India,  January  17,  1880 ;  Domat*8  Civil  Law,  VoL  I, 
Arts.  1043  &  1044.  As  to  the  Indian  law  on  the  subject  of  privacy,  see 
3  Mad.,  146  ;  5  Bomb.,  42  ;  1 1  W.  B.,  103  ;  and  seo.  18,  Act  V  of  1882. 

'*  See  Gale  on  Easements,  5th  Edn.,  pp.  23,  24.  Mr.  Goddard  mentions 
three  other  instances :  a  right  to  nail  trees  to  a  wall ;  a  right  to  use 
another's  ohinmey  for  conveyance  of  smoke  ;  and  a  right  to  tether  horses. 
See  p.  74. 


law. 
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Rights  of  way.  Right  to  make  surface  uneven  by  lectubb 
working  mines  in  such  manner  as  to  let  it  down.  — 
Right  to  go  on  soil  of  another  to  clear  a  mill-stream 
and  repair  its  banks.  Right  to  go  on  a  neighbour's 
close  and  draw  water  from  a  spring  there,  or  to  water 
his  cattle  at  a  pond,  and  to  take  the  water  thereof 
for  domestic  purposes.  The  right  to  conduct  water 
across  a  neighbour's  land  by  an  artificial  water- 
course,^ and  to  go  upon  that  land  for  purpose  of 
turning  the  water  into  the  same.  Right  to  discharge 
water  or  other  matter  on  to  a  neighbour's  land. 
Right  to  discharge  rain-water  by  a  spout  or  project- 
ing eaves.  Right  to  use  or  to  aflfect  water  of  natural 
stream  in  any  manner  not  justified  by  natural 
right.  Right  to  support  from  a  neighbouring  wall. 
A  right  to  drive  a  pile  into  the  bed  of  a  river  for  the 
more  convenient  use  and  enjoyment  of  a  wharf.  A 
right  to  a  fender  in  a  mill-stream  to  prevent  a  waste 
of  water.  A  right  to  have  a  name-plate  on  a  door. 
A  right  to  have  a  sign-post  on  a  common  before  a 
public  house.  Rights  to  carry  on  ofi^ensive  trades, 
and  other  easements  by  which  private  nuisances  are 
legalized.  Right  to  hang  clothes  on  lines  passing 
over  the  neighbouring  soil.  Right  to  make  spoil- 
banks  upon  surface  in  course  of  working  minerals. 
Right  to  use  close  for  purpose  of  mixing  muck  and 
preparing  manure  there  for  an  adjoining  farm.  Right 
to  bury  in  a  particular  vault.     Right  to  pew  in  a 


'  The  right  to  artificial  wateroonnes,  as  against  the  party  creating' 
them,  depends  upon  the  character  of  the  waberoourse,  whether  it  be  of  a 
permanent  or  temporary  nature,  and  npon  the  cironmstances  under 
which  it  was  created.  Gale,  p.  81 1 ;  see  also  Ramessur  r.  Koon j  Behari, 
I.  L.  R.,  4  Calc,  631,  638,  P.  C. ;  Baya  v,  Vira,  I.  L.  R.,  7  Mad.,  539. 
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Lecture  church.*     Right  to  support  of  buildmgs  by  adjacent 
— '     land  or  building.'     Right   to  receive  light  and  air 
laterally  by  windows. 
Profits  a        Besides  these  easements,  the   English  law  recoff- 

prendre  '  o  o 

b^Eii"irL  nizes,  among  others,  the  following  pro/its  a  pren- 
law.  dre:^  A  right  or  liberty  which  one  or  more 
may  have  to  feed  their  cattle  on  another  man's 
land.  The  liberty  to  cut  turves  in  another's 
soil  to  be  burnt  in  a  house.  The  right  to  take 
trees,  loppings,  shrubs  or  underwood  in  another's 
woods,  coppices,  &c.  A  right  to  fish  in  another's 
pond,  pool  or  river.  A  right  to  hunt,  shoot,  fowl 
or  fish  in  another's  land  or  water,  and  to  carry  away 
whatever  is  so  taken.  A  right  to  dig  clay  in 
another's  land  for  the  purpose  of  making  bricks. 

The  following  are  some  of  the  most  important 
easements  recognized  by  the  Courts  in  British  India: 

1.  Rights  of  way  (for  foot  passengers,  for  boats, 

for  carts,  for  carrying  marriage  and  fimeral 
processions,  for  the  passage  of  mehters,  &c. ) 

2.  Rights  to  the  flow  or  use  of  water,  and  rights 

to  obstruct  or  divert  the  natural  flow  of  water. 


*  It  may,  however,  be  doubted,  if  the  ohurch  or  thei>ew  in  it,  independ- 
ent of  the  right  of  sitting  in  the  pew,  is,  strictly  speaking,  a  $ervient 
tenement.  Some  authorities  treat  this  right  as  only  a  ^ikm-easement. 
See  Brown,  368,  869. 

■  Lemaitre  v.  Davis,  19  Ch.  Div.,  281. 

«  See  Hall  on  Rights  of  Common  and  Profits  a  Prendre,  and  Woodf  all*8 
Law  of  Landlord  and  Tenant,  Chap.  18. 

Easements  are  rights  of  ctccomnwdation  as  distingpiished  from  those 
which  are  ^^xw^y  profitable.  Easements  (in  the  English-law  sense  of  the 
term)  tend  rather  to  the  convenience  than  the  profit  of  the  claimant.  A 
profit  a  prendre  is  so  called  because  the  claimant  is  entitled  to  take  the 
profit  for  himself,  while  a  rent  must  be  paid  or  rendered  by  the  tenant. 
Profits  lie  in  prender^  rents  lie  in  render. 
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3.  Rights  to  light  and  air.  lecturb 

4.  Flumen,  stillicidium  and  jus  projiciendi.  — i 

5.  Rights  of  fishing,  and  of  grazing  cattle.     (Pro- 

fits a  prendre. ) 

6.  Easements  for  the  exit  of  smoke  through  aper- 

tures in  the  dominant  heritage,  whether 
such  apertures  are  used  for  the  egress  of 
smoke  on/y,  or  for  light  and. air  as  well.^ 

7.  Customary  rights  to  privacy. 

According  to  Lord  Stair,  there  may  be  ad  many  May  ease- 

°  '  •'  •'   ments  not 

kmds  of  servitudes  as  there  are  ways  whereby  the  "o^  ^^^^"^^ 

to  tlie  law 

liberty  of  a  house  or  tenement  may  be  restrained  Recreated? 
in  favor  of  another  tenement ;  and  Mr.  Gale  appears 
to  be  of  the  same  opinion.*  There  can  certainly  be  no 
objection  for  the  owner  of  land  to  enter  into  unusual 
or  novel  covenants,  so  long  as  such  covenants  are 
enforceable  against  him  and  his  representatives,  that 
is,  so  long  as  they  are  answerable  in  damages  only 
for  breach  of  covenant.  But  it  is  otherwise,  where 
new  modes  of  holding  and  enjoying  land — ^incidents 
of  a  novel  kind— are  intended  to  be  impressed  upon 
the  land  itself  so  that  an  unusual  and  unknown 
burden  is  attempted  to  be  imposed  on  all  subsequent 
owners,  whether  they  are  purchabcrs  with  notice  or  not. 
A  man  cannot  create  a  new  form  of  estate  or  alter 
the  line  of  succession  allowed  by  law.^    He  must 

*  Behari  Sahoo  o.  Mosst.  Ajnas,  6  W.  R.,  86.  But  Wilson,  J.  (on  the 
14th  of  June  1879),  doubted  if  an  easement  for  the  exit  of  smoke  only 
could  be  recognized  in  the  Presidency  Towus.  See  Bhowany  Chum 
Hitter  9.  Baney  Madhub  Dey,  reported  in  the  Englishman  of  the  1 1th 
of  July  1879.    See  also  Bryant  v.  LeFevre,  4  C.  P.  D.,  172. 

*  Gale,  5th  Ed.,  p.  4. 

'  Denobundhoo  v.  Soorjomonee,  4  W.  R.,  P.  C,  114  ;  Tagore  v.  Tagore, 
18  W.  R.,  359,  304,  P.  C. 

A  A 
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Lbctubk  be  contented  to  take  the  sort  of  estate  and  the  right 

— :     to    dispose  of  it  as  he  finds  the   law  settled  by 

decisions  or  controlled  by  Act  of   the   Legislature.' 

Mr.  Goddard,  in  his  treatise  on  the  law  of  easements, 

points  this  out  and  remarks  that  the  law  will  not 

recognize  any  new  species  of  easements^  that  is,  it  will 

not  permit  a  landowner  to   create  easements   of  a 

novel   character,  and   annex  them  to  the  soil.^    The 

learned  author  remarks  that  a  right  to  uninterrupted 

prospect  (or  yi^w  from  a  house),  or  a  right  to  the 

unobstructed  view  of  a  house  or  shop  window,  or  a 

^mLTt    right  to  undisturbed  privacy,  cannot,  on  this  princi" 

to  Mifac    P^^'^^  ^  acquired  in  England  except,  perhaps,    by 

"  Hill  V,  Tapper,  32  L.  J.,  Exck^  217,  cited  in  Goddard  on  Easements, 
2nd  Bd.,  p.  21. 

"  Goddard,  pp,  21—23,  73,  74.  The  following  passage  from  the  report 
of  the  Law  Commission  (Ind.  Gaz.,  17th  January  1880)  may  be  referred 
to,  in  oonnection  with  this  subject  :-- 

'*  Easements,  being  restrictions  on  the  free  nse  of  property  in  others, 
are  regarded  with  disfavor  by  the  law;  and  sec,  7  of  the  BiU  was 
accordingly  framed  so  as  to  state  the  fact  that  all  easements  are  in 
derogation  of  certain  natural  rights,  and  to  prevent  attempts  to  create 
'Hew  kinds  of  easements.  Xt  enumerated  the  rights  of  oqe  or  other  of 
which  every  easement  must  be  a  restriction,  and  thus  intentionally 
excluded  every  hind  of  servitude  not  nom  known  to  the  law.  This,  how* 
ever,  has  been  objected  to  on  the  ground  that  there  may  be  in  aome 
parts  of  India  rights  not  so  enumerated.  We  admit  the  possibility, 
though  not  the  probability,  of  the  existence  of  such  rights;  and  we 
recommend  that  section  7  should  be  modified  as  follows  :,,,,**  (The 
modified  sec.  7  has  been  substantially  enacted  into  law.  See  Act  V  of 
1882,  sec.  7.)  "  Should,  for  instance,"  the  Commissioners  add,  **  a  natural 
right  to  lateral  access  of  light  or  air,  or  to  the  non-diminution  of  the 
supply  of  fi<«h,  be  hereafter  established  in  any  part  of  India,  the  seetion 
as  now  modified  will  not  exclude  an  easement  in  derogation  of  suck 
right." 

**  See  Goddard,  pp.  74^76.  But  the  right  to  undisturbed  privacy  is 
recognized  by  the  Hindu  law,  the  Civil  law,  and  the  customs  of  Guiaral 
and  other  places  in  India,  and  the  right  to  uninterrupted  prospect  is 
not  unknown  to  the  Civil  law.  One  reason  why  the  former  right  is  not 
enforced  in  England  is,  that  in  cases  of  interference  the  claimant 
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an  actual  agreement  or  covenant^  and  that  even  when  Laoruim 
so  acquired,  it  should  be  treated  not  as  an  easement     — I 
annexed  to  the  land  for  ever,  but  merely  as  a  per- 
sonal right  for  the  infringement  of  which  no  action 
can  be  maintained  as  for  a  tort/     But  the  instances 
given  are  hardly  cases  of  new  kinds  of  estate.     But  a  Right  pur- 
right  of  way,  not  connected  in  any  manner  with  the  Ce'reaf and 
enjoyment  of  the  land  to  which  it  is  attempted  to  S^rsam/ 
make  it  appurtenant,  purporting  to  be  at  the  same 
time^  in  gross  and  appurtenant^  is  a  novel  kind  of  estate 
which  cannot  be  recognized  by  law,  though  such  a 
right  in  gross  simply^  may  be  as  valid  and  perhaps 
as  binding  as  an  easement  properly  so  called.'     The 
Indian  Easements  Act,  which  is  mainly*  based  on  the 

has  an  easier  remedy  in  his  own  hands.  And  a  presoriptive  right  to 
prospect  is  disallowed,  heoause  it  is  vagne,  nndefined,  and  too  extensive. 
The  same  objection  applies  to  a  elaim  to  have  free  access  for  all  the 
winds  of  heaven  to  the  sails  of  a  windmill  (  Webb  9.  Bird),  or  to  a  claim 
to  the  nse  of  percolating  water  not  aoonstomed  to  ran  in  a  definite 
channel  (Ohasemore  v.  Richards).  See  Dalton  v.  Angus,  6  App.  Gas., 
pp.  769  and  824. 

'  It  maj  be  qaestioned,  if  the  remedies  for  the  disturbance  of  a  right 
tit  gross  are  not  the  same  as  those  for  the  disturbance  of  an  easement 
proper.    See  Gale,  p.  13  ;  Austin,  Vol.  II,  pp.  831,  850. 

'  Ackrojd  v.  Smith,  as  explained  by  Mr.  Willes.  See  Cbde,  p.  13, 
note  (d). 

'  The  following  points  of  difference  are  noticed  in  the  Statement  of  Points  of! 
Objects  and  Reasons  :—  difference 

(a.) — In  conformity  with  continental  systems  of  jurisprudence,  but  in  the  English 
oontravention  of  the  Bnglish  law,  easements  under  Act  V  of  and  the 
1882  include  profits  a  prendre  when  they  are  appurtenant  to  l"d»*«»I^^« 
some  heritage. 
(^.) — A  customary  easement  to  restrain  interference  with  privacy  is 
recognized  by  the  Indian  Act.  (See  5  Bomb..  42  :  6  Bomb.,  143.) 
(c.) — The  express  imposition  of  an  easement  in  British  India  need  not 

be  evidenced  by  writing,    (4  Mad.,  98.) 
(d,y^la  British  India  there  is  no  rule,  that  a  way  of  necessity  shall 
not  be  varied  save  with  the  consent  of  both  dominant  and 
servioat    owners,   or  unless  the  servient  owner  renders  it 
impassable. 
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lectubb  law  of  England,  excludes  such  a  right  from  the  cate- 
—     S^^  o^  easements.     An  easement,   according  to  the 

(tf.)— Glider  2  and  3  Will  IV,  c.  71,  where  the  user  of  an  affirmative 
easement  has  continned  for  twenty  years  only,  the  fact  that 
the  servient  owner  was  ignorant  of  the  user  or  was  incapable 
of  resisting  it  is  a  good  defence.  In  no  case  of  prescription 
nnder  the  Indian  Acb  is  ignorance  or  incapacity  a  good  defence. 
(See  I.  L.  R.,  10  Calc,  214.) 

(/.)— The  Indian  Act  favors  the  right  to  air  as  much  as  the  right 
to  light.  It  allows  a  suit  for  the  obstmction  of  the  passage 
of  air  where  it  interferes  materially  with  the  plaintiff's 
physical  comfort,  although  it  it  not  injurious  to  his  health. 
(As  to  the  old  law  in  British  India,  see  3  B.  L.  B.,  O.  C,  18 ; 
andl5B.  L.  R,68.) 

(^.) — Under  the  Act,  the  dominant  owner  oannot  himself  (except 
perhaps  where  there  is  a  contrary  local  usage)  abate  a  wrong- 
ful obstruction  of  an  easement  (7  Mad.  Rulings,  xxxv.)  (As 
to  the  right  of  the  servient  owner  to  obstruct  the  excessive 
user  of  an  easement,  see  pp.  443,  444,  infraJ) 

(A.)— In  the  case  of  the  acquisition  of  any  easement  by  statutory 
prescription  in  British  India,  it  is  not  assumed  that  a  grant 
has  been  made  by  the  servient  owner.  In  English  law, 
prf'scription,  generally,  presumes  a  (real  or  fictitious)  grant. 
Prescription  at  common  law,  prescription  by  the  theory  of  a 
lost  grant,  and  prescription  by  twenty  years'  user  of  ease- 
ments (other  than  the  right  to  light)  under  the  statute 
assumes  such  a  grant.  No  prescription  arises  in  these  oases 
if  a  grant  is  impossible.  The  servient  owner's  ignoranoe  of 
the  user  is,  therefore,  fatal  to  a  claim  by  such  prescription 
in  England.  (It  is  said  that  the  right  to  light  is  the  subject, 
not  of  grants  but  of  covenant ;  but  Lord  Selbome  is  of  opinion 
that  a  right  to  light  may  be  granted  in  the  sense  of  the  word 
*  grant '  necessary  for  prescription.  6  App.  Cas.,  794.)  See 
I.  L.  R.,  10  Calc,  214,  218. 

(i.) — The  Indian  Act  lays  down  positive  rules  for  the  extinction  of 
prescriptive  and  other  easements,  by  non-user  for  twenty 
years.  (For  the  old  law  here,  see  6  B.  L.  R.,  App.,  66  ;  14  W. 
R.,  79,  and  pp.  448,  449,  infra.) 

(J.)~nnder  the  Indian  Act,  alteration  of  the  mode  of  enjoyment  of 
any  easement  by  an  attempt  to  usurp  a  greater  right  than  the 
dominant  owner  is  entitled  to,  does  not  in  any  case  suspend  the 
original  right  till  the  dominant  heritage  is  restored  to  its  origi- 
nal condition .  Such  encroachment  or  excess  of  user  may,  under 
certain  circumstances,  extinguish  the  right  altogether.  (For  the 
English  law,  see  Gale,  pp.  613  et  seq,  and  Goddard,  pp.  224, 360.) 
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Act,  must  be  of  some  advantage  to  the  dominant  lbctubb 

heritage^  and  not  merely  to  the  owner  of  an  heritage     1 

with  which  the  easement  is  wholly  unconnected.  It 
must  be  beneficial  to  the  occupation  or  enjoyment  of 
the  land  or  tenement  to  which  it  is  appurtenant.  A 
man  cannot  make  a  right  of  way  over  land  in  Dacca 
appurtenant  to  an  estate  in  Jessore.  Such  a  right 
might  be  granted  as  a  right  in  gross j  but  it  would 
not  pass  with  the  occupation  of  the  dominant  heritage 
as  appurtenant,*  and  is  not  an  easement  properly  so 
called.  It  is  assumed  in  several  cases  in  England,* 
that  a  right  to  undisturbed  privacy  or  prospect  may 
be  acquired  by  actual  grant  or  covenant,  and  there  is 
nothing  in  the  Indian  Act  to  prevent  such  acquisi- 
tion. It  must  be  remembered,  however,  that  aU 
possible  easements  are  not  capable  of  being  acquired 
by  prescription  under  the  Indian  or  the  English  law.* 

Before  the  enactment  of  Act  V  of  1882,  Indian  Indian 
statutory  law  was  silent  on  the  subject  of  easements,  ii^^"Sre 
except  so  far  as  regards  certain  disputes  concerning  i^^st 
them,  their  acquisition  by  prescription,  the  limitation  JSlent'^on 
of  suits  for  disturbing  them,  the  granting  of  injunctions  of  ^i^"^^^' 


~  ment8. 


(A.) — Where  reasonable  notioe  of  the  disoontinuanoe  of  an  easement 
has  not  been  given  to  the  seryient  owner,  he  U  entitled  to 
compensation  for  damage  caused  to  the  servient  heritage  by 
snch  disoontinuanoe.  For  the  English  law,  see  L.  R.,  6  Q.  B., 
678. 

*  Bailey  t?.  Stevens,  31  L.  J.,  C.  P.,  226  ;  Goddard,  pp.  14,  16. 
»  lender's  Leading  Cases,  203.    Goddard,  pp.  75,  79. 

*  For  the  restrictions  under  the  Indian  law,  see  sec.  17,  Act  V  of  1882. 
For  the  English  law  as  to  prospect,  see  Attorney-General  r.  Doughty, 
2  Ves.  Sen.,  463.  See  also  Webb  f.  Bird,  13  C.  B.,  N.  S.,  841  (free  access 
for  all  the  winds  of  heaven);  Cbasemone  r.  Richards,  7  H.  L.  C,  349 
(percolating  water)  ;  Bryant  r.  LeFevre,  4  C.  P.  D.,  172  (free  access  of 
air  to  and  from  a  chimney)  ;  Lord  Rivers  r.  Adams,  3  Exch.,  361  (right 
of  an  indefinitely  large  number  of  persons  to  a  profit  a  prendre)^ 
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LBCTtnw  to  prevent  such  dbturbance,  and  their  non-transfei^- 
— I  ability  apart  from  the  domiaant  heritage.  In  most  of 
the  earlier  Acts,  even  the  term  Easement  is  not  used, 
but  the  rights  denoted  by  the  term  are  referred  to  by 
the  expression  "the  right  of  use  of  any  land  or 
water  "  or  *'  benefits  to  arise  out  of  land."  ^ 

The  Bill  for  the  limitation  of  suits,  drafted  by  the 
Indian  Law  Commissioners  in  1842-3,  and  amended 
by  Sir  James  Colvile  in  1855 — 9,  proposed  two  simple 

^  See.  330  of  AotXXVof  1861,  Chmiiml  Prooedore  Code,  empowered  the 
Magistrate  to  enquire  into  dispntes  concerning  *'  the  right  of  use  of  any 
land  or  water/'  and  to  pass  certain  orders  on  the  subject.  The  oorres- 
{jooding  Bectton  of  Act  X  of  1872  (sec.  638)  spoke  of  disputes  oonoeming 
the  right  of  use  of  any  land  or  water,  or  any  right  of  way.  And  now 
sec.  147  of  Act  X  of  1882  refers  to  these  disputes  as  disputes  oonoeming 
^'  the  right  to  do  or  prevent  the  doing  of  anything  in  or  upon  any  tangible 
immoveable  property.'' 

The  Registration  Acts,  XX  of  1866,  VIII  of  1871,  and  III  of  1877,  define 
*  immoveable  property'  ae  including  ''rights  to  ways,  lights,  ferries, 
fisheries  or  any  other  benefit  to  arise  out  of  land^  (Ferries  are  neither 
easements  nor  profits  a  prendre,  but  they  are  incorporeal  rights  bearing 
some  resemblance  to  easements  and  profits.) 

The  Qeneral  Claoste  Act  (I  of  1868}  defines  *  immoveable  property '  as 
including  **  benefits  to  arise  out  of  land." 

Sec.  7  of  the  Oourt-Fees'  Act  (VII  of  1870)  lays  down,  that  in  suits  for 
**  a  right  to  some  benefit  to  arise  out  of  land  "  the  amount  of  fee  pi^able 
under  the  Act  shall  be  computed  according  to  the  amount  at  which  the 
Telief  sought  is  valued  in  the  plaint  or  memorandum  of  appeaL 

Part  III  of  the  Specific  Belief  Act  (I  of  1877)  lays  down  rules  for  the 
fpranting  of  an  injunction  where  the  defendant  invades  or  threatens  to 
invade  the  plaintiff's  **  right  to,  or  the  enjoyment  of,  property,"  and  the 
illustrations  to  sees.  54  and  55  shew  that  an  injunction  may  be  granted  to 
prevent  the  disturbance  of  easements.        , 

Sec.  6  of  the  Transfer  of  Property  Act  (IV  of  1882)  enacts  that  *'  an 
eagement  cannot  be  transferred  apart  from  the  dominant  heritage.''  The 
principle  of  ttie  rule  laid  down  in  sec.  6  is,  that  an  easement  cannot 
be  severed  from  the  land  to  Which  it  is  annexed  and  made  a  right  in 
gro8».    See  Qoddard,  p.  10. 

Sec  40  of  Act  IV  shews  that  an  obligation  imposing  restriction  on  the 
use  of  immoveable  property,  or  annexed  to  the  ownership  of  such  pro- 
perty, does  not  neoesmrily  amount  to  an  *  easement.' 
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rules  for  the  acquisition  and  extinction  by  prescription  LEcruaB 

of  "  rights  to  benefits,  liberties  or  privileges  derived  out     ' 

of  the  immoveable  property  of  another  person/'*  These 
rules  were  intended  to  apply  to  servitudes  appurtenant 
as  well  as  to  servitudes  in  gross.  But  they  were  all 
omitted  when  the  Bill  was  passed  into  law/  Rules  for 
the  acquisition  of  easements  by  positive  prescription 
were  first  introduced  by  Act  IX  of  1871,  and  they 
were  extended  by  Act  XV  of  1877  to  the  acquisition  of 
profits  a  prendre}^    For  the  territories  respectively 

■  ■'  ■■■!  ■  ^  I  ■■!  I  ■  ■.  ■■■■  ■»■■■  ■■»■■  ■[■■PPIWM  ■       ■■— — i^i^^i^i^M^  ■  »      I       M  ^^—^i^i^^ 

*  SeoB.  4  and  5  of  the  amended  Bill  presented  to  th«  Conncil  on  the 
8th  of  January  1859  ran  as  follows  :  — 

"  rv.— subject  to  the  ezdeptions  and  with  the  qnalifloations  hereinafter 
mentioned,  whoever  has  enjoyed,  mediately  or  immediately,  any  beneflti 
liberty,  or  pririle^e.  derived  oat  of  the  immoveable  property  of  another, 
or  affecting:  snoh  immoveable  property  or  any  right  of  ownership  over 
the  same,  for  the  space  of  twelve  years  without  intermption,  diall  acquire 
by  prescription,  both  at  law  and  in  equity,  a  right  to  the  enjoyment  of 
such  benefit,  liberty  or  privilege  as  against  the  owner  of  such  immoveable 
property,  unless  snoh  benefit,  liberty  or  prlvUege  shall  have  been  enjoyed 
by  some  consent  or  agreement  expressly  given  or  made  for  that  purpose 
by  some  deed  or  writing/* 

"  v.— If  the  perpetual  right  to  any  such  benefit,  liberty  or  privilege 
as  in  the  last  preceding  section  mentioned,  whether  acquired  by  prescrip- 
tion or  otherwise,  shall  have  been  disused  for  twelve  years  when  it  was 
capable  of  being  used,  the  same  shaU  be  extinguished.** 

'  See  p.  65,  fupra, 

**  See  pp.  69  and  70,  sujfra. 

It  may  be  here  remarked  that,  nnder  Act  IX  of  1871,  In  the  absence  of 
a  definition  of  '  easement,'  Sir  Richard  Oarth,  0.  J.,  adopted  Mr.  Ckde's 
definitiom  of  the  term,  and  held,  that  the  right  to  fish  in  a  river  or  other 
water  was  not  an  easement.  (Parbutty  v,  Mudho,  L  L.  R.,  3  Oalo.,  276.) 
But  nnder  Act  XV  of  1877  it  has  be«n  held  by  White,  J.,  that  by  force  of 
the  interpretation-clause,  sec.  3,  the  word  *  easement '  has  a  very  much 
more  extensive  meaning  than  what  it  bears  in  the  finglish  law,  and  that 
it  includes  profits  a  j9r^;»ir^  whether  appurtenant  or  t;i  ^roM.  (Chnndi 
V,  Shib,  6  0.  L.  R.,  269  ;  S.  0.:  I.  L.  R.,  5  Calc,  269.)  Looking  to  the  defini- 
tion of  '  easement  *  in  Act  V  of  1882,  and  the  total  repeal  (of  the  pro« 
visions  as  to  easements)  of  Act  XV  of  1877,  so  far  as  the  Madras  Presi- 
dency and  two  other  provinces  are  concerned,  it  may  be  doubted  if  the 
Legislature  inteiuUtd  that  Act  XV  should  apply  to  the  acquisition  of  anp 
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Lbctotb  administered  by  the  Governor  of  Madras  in  Council, 

XII.  , 

— i  and  the  Chief  Commissioners  of  the  Central  Pro- 
EJen^enS"  vinces  and  Coorg,  Act  V  of  1882  provides  rules  for 
^''  *  the  acquisition  and  extinction  of  easements  by  pres- 
cription.^ The  Act  also  deals  with  the  imposition 
and  transfer  of  easements,  and  of  the  other  means  of 
acquiring  and  extinguishing  easements.  It  further 
treats  of  the  incidents  of  easements,  their  disturbance, 
suspension,  and  revival.  Although  the  Act  does  not 
apply  to  the  Presidencies  of  Bengal  and  Bombay 
and  to  several  other  provinces  of  British  India,  it 
is  on  the  Indian  statute-book,  and  will,  as  Sir  Henry 
Maine  thinks,  serve  as  a  magazine  of  rules  to  courts 
and  lawyers  everywhere  in  India.* 
Easements  The  natural  nghts  of  the  owner  of  a  plot  of 
citi/ orijpn.  land,  over  the  contiguous  lands  of  others,  are  not 
held  by  a  distinct  title,  but  as  incidents  to  the  land 
itself.'  They  are  given  as  of  common  right;  it  is  not 
necessary  either  in  pleading  to  allege,  or  in  evidence 
to  prove,  any  special  origin  for  them ;  the  burthen, 
both  in  pleading  and  in  proof,  is  on  those  who 
deny  their  existence  in  the  particular  case.*  Ease- 
ments, so  far  as  the  dominant  owner  is  concerned,  are 
enlargements^  and  so  far  as  the  servient  owner  is  con- 

rightR  in  grots.  Profits  in  gro$$  are  not  goyemed  by  the  English  pres- 
oription  Act,  bat  this  is  owing  to  the  language  of  the  forms  of  plead- 
ing prescribed  by  that  Act.  See  Gale,  p  178.  In  the  Indian  Act,  XV  of 
1877,  there  are  no  words  to  restrict  its  operation  to  profits  appurtenant, 
fiat  as  to  servitades  in  gross  not  amoauting  to  profits,  that  is,  as  to  ease- 
ments in  the  English-law  sense  of  the  term,  it  may  still  be  held  that  Act 
XV  does  not  apply  to  them. 

*  See  sees.  15,  16,  17,  and  47. 

*  See  Mr.  Stokes*  speech  in  the  Legislatiye  Connoil,  16th  Febroary  16S2. 

*  See  Dalton  v,  Angus,  6  App.  Gas.,  740,  791. 

*  6  App.  Cas.,  ut  p.  809. 
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cemed,  restrictions^  either  of  natural  rights    or  of  the  Lbctubb 
ordinary  rights  of  property.*    An  easement,   as  dis-     — 1 
tinguished  from  a  natural  right,  has  a  special  origin, 
and  is  held  by  a  distinct  title. 

Omitting  the  exceptional  cases  of  easements  imposed  Modes  of 
by,  or  acquired  under,  an  Act  of  the  Legislature,  or  tion. 
a  decree  of  a  Court  of  Justice,  easements  come  into 
existence  in  one  of  the  following  modes  or  ways : — 

I.  By  express  grant  or  imposition.  II.  By  impli- 
ed grant  or  imposition.  III.  In  virtue  of  a  local 
custom.  IV.  By  estoppel.  V.  By  prescription. 
VI.  By  the  presumption  of  some  lawful  origin  from 
the  fact  of  long  enjoyment. 

I.     Easements   are  sometimes  constituted  by  an  '•  ^xpreaa 

•f  grant. 

express  grant*  from  the  owner  of  one  heritage  (the 
servient)  in  favor  of  the  owner  of  another  (the 
dominant).  Such  grant  may  be  either  inter  vivos  or 
by  testament.^  The  transfer  of  the  dominant  herit- 
age passes  an  easement  already  in  existence^  unless  a 
contrary  intention  appears.^  Such  an  easement  is 
apportioned    if    the   dominant    heritage  is   divided 

*  The  right  of  the  riparian  landowner  in  respeot  of  a  natural  stream 
is  natural ;  that  of  the  millowner  on  the  stream,  so  far  as  it  exceed* 
that  of  an  ordinary  riparian  proprietor,  is  an  easement.  The  right  to  the 
▼ertical  access  of  light  and  air  is  an  ordinary  right  of  property,  hnt  the 
additional  right  to  the  lateral  access  of  light  and  air  is  an  easement. 

'  The  serrient  owner  may  expressly  impose  a  seryitnde  on  his  heritage 
by  a  grant.  It  is  said  that  the  negative  easement  of  light  is  the  subject, 
not  of  grantt  but  of  covenant.  But  it  is  by  no  means  impossible  for  the 
owner  of  the  serrient  heritage  to  grant  a  right  of  unobstructed  passage 
of  light  in  a  certain  and  defined  course  oyer  such  heritage  to  particular 
apertures  in  the  dominant  tenement.  6  App.  Cas.,  '^94.  In  English  law,  a 
grant  of  an  easement  must  be  made  by  deed.  In  British  India,  it  is  not 
eyen  necessary  that  it  should  be  in  writing.    See  4  Mad.,  98. 

*  Innes*  Digest,  3. 

*  Gale,  p.  88  ;  sec.  19.  Act  V  of  1882. 
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lbcture  among  several  persons,   provided  the  apportionment 

1     does  not  impose  an  additional  burthen  on  the  servient 

heritage.' 
II.  Implied     11.     Many  easements  are  acquired  by  an  implied 

grant  or  re-  .  ,    .  n 

aetvafeiott.  grant  or  reservation  arising  out  of  an  express  grant 
of  a  tenement  or  heritage.  Easements  imposed  in 
this  way  are  either  "easements  of  necessity,"  or  qtmsi* 
easements  arising  from  the  disposition  or  arrange- 
ment of  the  owner  of  several  heritages, — ^that  is,  from 
what  the  Code  Civil  calls  destination  duphre  defamiUe. 
The  rights  so  implied  out  of  an  express  grant  become 
easements  upon  the  severance  of  a  heritage  or  the 
transfer  of  one  of  several  heritages  by  the  owner. 
Before  the  severance  or  the  transfer,  such  rights  have 
no  legal  existence  as  easements}^ 

The  law  presumes  that  when  a  pewon  transfers  a 
part  of  his  property  to  another,  it  is  the  intention  of 
the  parties  that  the  transferee  should  have  the  means 
of  using  the  thing  transferred,  and  therefore  that  he 
should  have  all  rights  and  powers  in  or  over  the  trans- 
feror's other  property  which  might  be  reqxdsite  for  his 
purpose.  The  same  principle  has  been  extended 
(notwithstanding  Lord  Westbury's  disapproval  of  the 
extension)  to  the  case  of  easements  necessary  to  the 
transferor  in  respect  of  the  property  retained  by 
him.* 
Bwements  Eascmcuts  ovcr  the  grantor's  other  property,  if 
aity.         they  are  necessary  to  render  the  tenement  transferred 

• 

•  Gale,  pp.  88  and  569.    See  also  seo.  30,  Act  V  of  1882. 

)*  No  man  oan  have  an  easement  or  serTitode  in  a  thing  of  which  ha 
himself  is  the  owner, — NuUi  r^i  sua  sennt. 

*  Qale,  preface,  ix ;  Statement  of  Objects  and  Reasons  appended  to  the 
Indian  Easements  BilL 
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capable  of  enjoyment,  are  easements  of  *  necessity .  lkcturb 
SimUarly,  easements  over  the  transferred  tenement,  if  ^ 
they  are  necessary  for  eiyoying  the  remaining  pro- 
pei-ty  of  the  grantor,  are  also  easements  of  necessity. 
These  easements  are  presumed  to  have  been  impliedly 
granted  or  reserved  by  the  grantor,  for  without  such 
easements  the  enjoyment  of  the  severed  portions  for 
the  intended  purposes  cannot  be  had  at  all.*  Some 
easements  of  necessity  may  exist  as  qtiasi-eaBementa 
before  the  severance, — that  is  to  say,  as  conveniences 
to  which  an  owner  finds  it  absolutely  necessary  to  sub- 
ject one  part  of  his  property  for  the  benefit  of  another. 

Besides  these,  there  may  be  other  conveniences  for  Qwh- 
which  the  owner  makes  one  part   of  his   property  Dispiwition 

11  1  mi  .  •    ^^  owner  of 

dependent  on  another.     1  hese  conveniences,  or  quasi-  two  tene- 
ments. 

*  See  Gale,  pp.  96, 131 ;  Goddard,  pp.  26, 101,  217 ;  sec.  13,  Act  V  of  1882, 
ninstratione  (a),  (d),  (g),  (t),  0),  (*),  (0,  («*),  and  (n). 

The  following  are  some  instanoes  of  Easements  of  necessity  i — 

A  sells  B  a  field  (then  used  for  agricoltaral  purposes  onlj).  •  It  is  Instances 
inaooessible  exoept  by  passing  oyer  A's  adjoining  land  or  by  trespassing      ^'i^- 
on  the  land  of  a  stranger.    By  an  implied  grant,  B  is  entitled  to  a  right  necessity. 
of  way  (for  agrionltnral  purposes  only)  oyer  A^i  adjoining  land  to  the 
field  sold.    In  the  same  case,  if  the  adjoining  land  retained  by  ^  is 
inaooessible  except  by  passing  oyer  the  field  sold  to  J?,  ^  is  entitled,  by  an 
implied  rMervatioH,  to  a  right  of  way  oyer  B's  field  to  the  land  retained. 

At  the  owner  of  a  house,  sells  B,  a  factory  built  on  adjoining  land.  By 
an  implied  grant  B  is  entitled,  as  against  A,  to  use  the  factory  and  pollute 
the  air,  when  necessary,  with  smoke  and  yapours  from  the  factory. 

Aj  the  owner  of  two  adjoining  buildings,  sells  one  to  B,  retaining  the 
other.  B  is  entitled,  by  an  implied  grant,  to  a  right  to  lateral  support  from 
A's  building ;  and  A  is  entitled,  by  an  implied  reseryation,  to  a  right  to 
lateral  support  from  ^'#  building.  The  same  principle  applies  to  cases  in 
which  property  is  seyered  by  a  partition  or  by  a  compulsory  acquisition 
under  the  Land  Acquisition  Act,  1870.  It  must  not  be  supposed  that  when- 
eyer  a  man  has  not  another  way,  he  has  a  right  to  go  oyer  his  neigh- 
bour's land.  An  easement  of  necessity  is  a  thing  founded  on  (an  implied) 
grant  or  reseryation.  A  landowner  oannot  create  a  way  of  necessity 
oyer  his  mighbour's  s^U  by  any  act  of  his  own.    See  Qoddard,  p.  218. 


reserved. 
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Lecture  easements',  arise  from  the  arrangements  which  the 
;     owner  makes  for  the  use  of  the  several  parts  of  his 

estate  before  they  become  the  property  of  different 

owners. 
Quasi'  "  The  appointment   of  the  father   of  a  family," 

when       says  the  Code  Aapoleon,    "is  equivalent  to  a  deed 

impliedlr         "^  .  *  •       -i       m 

granred  or  OS  regards  coutmuous  and  apparent  servitudes. 
According  to  the  English  law  and  the  Indian 
Easements  Act,  ^'z^o^'-easements,  if  apparent  and 
continuous,  and  necessary  for  enjoying  property  as  it 
was  enjoyed  when  it  was  separated  by  grant,  are,  in 
the  absence  of  a  stipulation  to  the  contrary,  im- 
pliedly granted  or  reserved  as  easements  on  the 
severance  of   the  property.*    But   quasi-eMementSj 


*  Art.  692.  Before  the  original  heritage  becomes  the  property  of 
different  owners  by  alienation  or  partition,  the  servioe  which  one  part 
derives  from  the  other  is  simple  destination  dn  pire  de  famille.  After 
the  severance,  the  service  becomes  an  easement.  Gale,  p.  97.  The  mle  of 
law,  as  nnderstood  by  the  French  legal  title  mentioned  above,  was  applied 
to  an  Indian  case  by  Glover  and  Mitter,  JJ.,  in  Amntool  v.  Jhoomnoh, 
24  W.  R.,  345.    See  alno  22  W.  R.,  522  ;  I.  L.  R ,  2  Mad.,  46. 

*  In  Ghurnn  r.  Docowri,  10  G.  L.  R.,  677,  Justice  Field,  referring  to  an 
implied  grant  of  the  use  of  a  path  and  ghat  over  the  plaintiflTs  land, 
says :  "  This  implied  grant  might  arise  in  one  of  two  ways^l )  the  ose 
of  the  path  and  ghat  might  be  absolutely  necessary  to  the  enjoyment  of 
the  defendant's  tenement,  in  which  case  there  would  be  an  easement  of 
necessity;  (2)  the  use  of  the  path  and  ghat,  though  not  absolutely 
necessary  to  the  enjoyment  of  defendant's  tenement,  might  be  necessary 
for  its  enjoyment  in  the  state  in  which  it  was  at  the  time  of  severance, 
and  in  this  case,  if  the  easement  were  apparent  and  continuous,  there 
would  be  a  presumption  that  it  passed  with  defendant's  tenement."  In 
the  Easements  BUI,  easements  of  necessity  were  described  as  easements 
which  were  absolutely  necessary  for  the  enjoyment  of  the  severed  pro- 
perty, but  in  Act  V  of  1882,  Easements  of  necessity  are  described  as 
easements  which  are  necessary  for  the  enjoyment  of  the  severed  property. 
See  sec.  13. 

Instances        The  following  are  instances  of  qHosi-eaaements  (arising  out  of  the 
of  quasi-     disposition  of  the  father  of  the  family  or  the  owner  of  the  heritages) 
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which  are  discontinuous  or  non-apparent,  do  not  pass,  Lecturb 
unless  the  owner  by  appropriate  language  shows  an  — 1 
intention  that  they  should  pass  to  the  grantee  of 
the  5^^^a.s^-dominant  portion,  or  be  reserved  to  himself 
notwithstanding  the  grant  of  the  jt/asz-servient 
portion.  As  regards  the  implied  reservation  of  quad- 
easements,  the  Indian  Act  follows  the  decision  in 
Pyer  v.  Carter^  1  H.  and  N.,  916;  and  Watts  v. 
Kelson^  L.  R.,  6  Ch.,  166,  rather  than  Lord  West- 
bury's  decision  in  Suj^ield  v.  Brown,  33  L.  J., 
Ch.,  249. 

It  may  be  here  observ^ed,  that  there  may  be  quasi- 
easements  which  are  first  used  during  the  unity  of 
ownership,  as  well  as  (^wo^e-easements  which  were  true 
easements  before  the  unity  of  ownership,  but  which 


which  become  eaBements  on  the  Beverance  of  the  heritages,  either  by  an 
implied  grant  or  an  implied  reservation : — 

A  sells  B  a  house  with  windows  overlooking  A^t  land,  which  A  retains. 
The  light  which  passes  over  A't  land  to  the  windows  (though  not  abso- 
lutely necessary  for  enjoying  the  house)  is  necessary  for  enjoying  the 
house  aa  it  too*  enjoyed  when  the  sale  tookplaee.  B^  as  the  present  owner 
of  the  quasiAommnxii  tenement,  acquires,  by  an  implied  grant,  an  ease- 
ment to  the  aocess  of  light  over  the  land  which  A  retains.  The  same 
principle  applies  in  India,  if  A  sells  the  land  to  a  third  person.  If, 
again,  the  adjoining  land  is  sold  to  B,  and  the  house  is  retained  by  J.,  an 
easement  of  light  is,  by  an  implied  reservation,  acquired  by  A  over  the 
^luiii-servient  land  now  owned  by  B.  (For  the  English  Law  on  the  sub- 
ject, see  Wheeldon  v.  Burrows,  12  Oh.  Div.,  264.) 

A^  the  owner  of  two  adjoining  houses,  Fand  Z,  sells  F  to  ^,  and  retains 
Z,  B  is  entitled,  by  an  implied  grant,  to  the  benefit  of  all  the  gutters 
and  drains  common  to  the  two  houses  and  necessary  for  enjoying  Y  as 
it  was  ei^oyed  when  the  sale  was  made.  Similarly  A  is  entitled,  by  an 
implied  reservation,  to  the  benefit  of  all  the  gutters  and  drains  common 
to  the  two  houses  and  necessary  for  enjoying  Zaa  it  was  enjoyed  when 
the  sale  was  made.  See  Illustrations  (o),  (<2),  (e),  (/),  and  {h)  of  sec.  13, 
Act  V  of  1882. 

Heritages  severed  by  a  compulsory  sale  in  execution  of  a  decree  are  also 
governed  by  the  same  principles.    Hurree  v.  Hem,  22  W.  B.,  522. 
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Lecture  became  ^2ia^z-easements  by  reason  of  the  dominant 

;     and  servient  heritages  becoming  the  property  of  the 

same  person.     Upon  a  severance  taking  place,  such 

easements,  properly  speaking,*  are  not  revived^  but 

newly  created.  A  grant  or  reservation  is  presumed^  if 

they  are,  in  their  nature,  continuous  and  apparent, 

and  necessary  for  enjoying  the  severed  portions  as 

Where      they  were  enjoyed  before  the  severance.     Where  the 

words  are  alleged   j7^a^2-easement  does  not   fulfil  these  condi- 

neccssary.  ^j^^^^  ^^  -^  ^^^  ohsolutely  ucccssary  for  the  enjoyment 

of  the  severed   property,   it  does  not  pass  to  the 
grantee,  or  is  not  reserved  to  the  grantor,  by  any 
implication  of  law.     Certain  general  words^  or  words 
particularly  describing  the  right,  are  necessary  to 
pass  or  reserve  such  a  g'wo^'-easement. 
Sie*wo?d8       "^^^  general  word  "  appurtenances,"  ordinarily  in- 
»»iippurte.  sertedin  deeds  of  conveyance,  though  sufficient  to  pasa 
and  »*ea«e-  an  existing  easement  over  the  property  of  a  third  per- 
«nj«ye4   „  son,  is  generally  insufficient  to  pass  or  reserve  a  quasi- 
easement.^  Mr.  Goddard  gives  the  result  of  the  author- 
ities on  this  subject,  in  England,  in  the  following  words  : 
"  If  a  man  has  two  adjoining  properties,  and  exercises 
a  j'Mo^i-easement  over  the  one  for  the  beneficial  enjoy- 


*  See  Gale,  p.  89 ;  Goddard,  p,  S57,  But,  aooocdiog  to  thelaagnage  of  the 
Indian  Eaaements  Aot,  a  *'  neoeesary  eajiemfflit"  repivm  when  the  vnitj  of 
ownership  oeaaes  from  anj  cause  whateoerer*  Other  easemenU  rtvixe  if 
the  grant  by  which  the  unity  of  ownership  was  produced  is  set  aside  fa^ 
the  decree  of  a  competent  Oonrt :  sec  61 ,  para.  2.  Easements  "tA  necessity^ 
existing  as  ^i^m-easements  during  the  uni^  of  ownership,  whether 
they  are  apparent  and  oontlnuoua  or  met,  roTiFS  opoa  a  severance,  if 
the  necessity  oontinues. 

'  It  would  seem  that  the  words  appurtenant  or  belonging  would,  under 
certain  circumstances,  haye  a  widof  meaning.  Chunder  Coomar  r.  Kjlas 
Chunder,  I.  L.  B.|  7  Oalc,  665. 
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ment  of  the  other,  and  sells  the  quasi-dommnxit  tene-  Lbctubb 

ment — ^if  he  sells  it  merely  with  the   appurtenances,     ' 

no  easement  is  gained  by  the  purchaser ;  if  the  qiuisi' 
easement  existed  as  an  easement  before  unity  of 
ownership  of  the  two  properties,  and  the  quasi- 
dominant  tenement  is  sold  '  with  the  easements  used 
and  enjoyed  therewith,'  the  purchaser  will  become 
entitled  to  the  easement ;  if  the  quasi-eBsement  did 
not  exist  as  an  easement  before  unity  of  ownership, 
and  the  quasi'domin^nt  tenement  is  sold  *  with  the 
easements  used  and  enjoyed  therewith,'  the  purchaser 
will  get  the  easement  if  it  is  of  a  continuous  character, 
as,  for  instance,  a  watercourse  ;  but  ordinarily  he 
wUl  not  get  it  if  it  is  only  used  from  time  to  time,  as 
a  right  of  way.  There  are  cases,  however,  in  which 
the  purchaser  may  get  the  easement,  even  though  it 
is  not  continuous,  for  the  general  words  in  the  deed  of 
conveyance  may  be  of  such  a  character  that  the  right 
will  pass  ;  but  whether  the  right  is  gained  must  de- 
pend in  each  case  upon  the  surrounding  circumstances 
and  the  words  used  in  the  deed."'  It  may  be  further 
observed,  that  even  in  the  case  of  a  discontinuous 
qtiasi-easementj  such  as,  a  way  which  has  been 
Jirst  used  during  the  unity  of  ownership,  and  which 
never  existed  as  an  easement  proper,  the  words  **  used 
and  enjoyed  therewith,"  or  "  therewith  held  or  enjoy- 
ed," are  large  enough  to  carry  or  convey  it,  and  to 
erect  it  into  an  easement  proper  in  favor  of  the  grantee; 
provided  it  has,  in  fact,  been  used  for  the  convenience 
of  the  tenement  granted,  and  not  merely  for  the  per- 

*  Goddard,  p  99. 
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Lectijee  sonal  convenience  of  the  qrantor  in  the  use  of  the 

XII  . 

— '.     property  as  a  whole  while  in  his  hands.® 

It  is,  at  least,  doubtful  whether  a  description  in 
the  conveyance  that  the  property  is  bounded  on  one 
side  by  a  passage  or  lane,  over  the  vendor's  other 
lands,  would  of  itself  carry  a  right  of  way  over  the 
passage.*  Such  description,  together  with  the  conduct 
of  the  parties,  may  however  estop  the  vendor  from 
denying  the  right.^° 
in.  Local      III.     An  easement  may  also  be  acquired  in  virtue 
CU8  m.     ^£.  ^  local  custom.     This  has  already  been  explained.^ 
It  is  only  necessary  to  add  that,  according  to  English 
law,  a  profit  a  prendre  in  alieno  solo  can  not  be  claim- 
ed by  custom.* 
IV.  Es-         IV.  An  easement  is  sometimes  acquired  by  estop- 
toppe.      p^j^ — ^^  £^^  instance,  if  J.,  without  title,  professes  to 

impose  an  easement  in  favor  of  £,  A  will  be  estopped 
from  denying  the  right  to  such  easement,  if  he  subse- 
quently acquires  title  to  the  servient  heritage.' 
V  A  VI.         V  &  VI.     Easements  are  very  often  acquired  by 
tioii,  aud    long  and  continued  enjoyment,* — that  is,  either  by 

*  Ghonder  Goomar  v,  Eoylaah  Ghander,  I.  L.  B.,  7  Oalo.,  665,  and  the 
English  oases  oited  therein.    See  also  I.  L.  R.,  8  Galo.,  677. 

*  I.  L.  R.,  7  Gale,  666,  670.  »•  Goddard,  p.  88. 

'  See  p.  361,  #t«pra,  and  see.  18  of  Act  V  of  1882.  Under  this  Act,  a  profit 
maj  be  acquired  by  cnstom.    *  Easements*  include  *  profits. * 

*  See  7  App<  Gas.,  p.  648.  Gopjholders  in  England  are,  however,  allowed 
to  claim  a  profit  by  oastom.  Tndor's  Leading  Gas.,  137. 

See  on  the  subject  of  acquisition  of  profits  by  custom,  L  L.  R.,  9  Gale, 
698  ;  and  p.  362,  note  7,  fupra. 

*  Ooddard,  p.  88.  Act  I  of  1872  (The  Indian  Eyidence  Act),  sec.  115.  As 
regards  the  title  to  easements  by  the  servient  owner's  acquie4cence  (and 
encouragement),  see  Gale,  pp.  78^4.  The  doctrine  of  acquiescence  is 
based  on  the  rule  of  equitable  estoppel,  see  pp.  77, 78,  iupra, 

*  The  Code  Napoleon,  by  art  690,  allows  servitudes,  if  continuom  and 
apparent f  to  be  acquired  (1)  by  title  or  deed,  or  (2)  by  possession  for  thirty 


EASEMENTS.  401 

prescnption,  or  by  the  presumption  which  refers  such  Lectdrb 
enjoyment  to  some  possible  lawful  origin  consistent     — 1 
with  the  circumstances  of  the  case/  Ro^onSw- 

According  to  the  English  Common  Law,  long  con-  p^eJc^ip- 
tinual  enjoyment  of  an  incorporeal  right,  when  it  has  cI!mmoQ 
been  enjoyed  "  nee  vi  "  (peaceably,  not  contentiously  ^'^• 
or  by  force),  '^  nee  clam^^  (openly,  not  by  stealth), 
"  nee  precario  *'  (as  of  right,  not  at  the  will  or  pleasure 
of  others),  establishes  the  right  prescriptively.^  As  to 
"  long,"  Lord  Coke  says  :  "  It  is  the  time  given  by 
law^  which  in  England  is  the  time  whereof  there  is  no 
memory  of  man  to  the  contrary.''  But  though  living 
memory  might  not  be  to  the  contrary,  a  claim  by 
prescription  was  defeated,  if  written  evidence  shewed 
that  the  enjoyment  had  a  beginning.  Shortly  after 
the  enactment  of  the  Statute  of  Westminster  in  1275, 
the  time  of  legal  mem^ory  was  fixed  (by  judiciary  law) 
to  be  the  same  as  the  limitation  of  real  actions  by 
that  Statute,  viz.j  the  time  of  Richard  L,  A.  D.  1189. 
This,  when   first  introduced,  gave  a   prescription  of 

jears.  By  art.  691,  the  Code  enacts,  that  oontinnons  non-apparent 
servitudes,  and  disoontinaous  servitudes,  whether  apparent  or  not,  can 
only,  in  future,  be  established  by  titles  or  deeds.  No  discontinuous,  or 
non-apparent,  servitude  can  be  established,  under  the  Code,  even  by 
immemorial  possession  or  enjoyment.  In  this  respect,  the  English  law  and 
the  Indian  law  make  no  distinction  between  easements  continuous  and  dis- 
continuous, apparent  and  non-apparent.  Some  particular  easements,  how- 
ever, are  incapable  of  being  acquired  by  long  enjoyment,  see  p.  4.34,  infra. 
In  Scotland,  positive  servitudes  alone  are  capable  of  being  acquired  by 
such  enjoyment.    6  App.  Gas.,  740, 831. 

*  As  to  the  presumption  of  a  legal  or  lawful  origin,  see  Rajroop  Eoer 
1?.  Abdool  Hossein,  7  0.  L.  R.,  529,  533,  P.  C;  (S.  C.)  I.  L.  R.,  6  Calc,  394. 
See  also  Dalton  r.  Angus,  6  App.  Gas.,  740,  780,  where  Bowen,  J.,  points  out 
that,  since  the  fusion  of  law  and  equity  in  England,  it  is  better  to  speak 
of  '*  the  presumption  of  a  legal  origin  '*  as  **  the  presumption  of  a  lofv/nl 
origin.'*    C'  Lawful"  includes  both  "  legal''  and  "  equitable."} 

•  See  6  App.  Gas.,  740,  796. 

B  B 
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iiECTtmi  aibont  6igh1;y-six  years,  but  being  a  fix^d  date,  it  be- 
-^  came  longer  and  longer,^  and  now  it  is  about  700  years^. 
In  the  year  1623,  the  Statute  21  James  I,  c.  16,  was 
passed,  by  which  entry  on  lands  was  prohibited,  except 
within  twenty  years  after  the  accruer  of  the  right, 
and,  as  a  necessary  corollary,  an  adverse  enjoyment  of 
lands  for  twenty  years  became  a  bar  to  any  action  of 
The  fiction  ejectment.®  A  little  more  than  a;  century  after  this,  the 
modern  Judgcs  iutroduccd  a  new  method  of  claiming  incorpo- 
gr^u^  real  rights  by  means  of  a  fictitious  or  imaginary  modem 
grant,  which,  after  twenty  years'  undisputed  enjoyment, 
was  presumed  to  have  been  made  and  subsequently 
lost.  The  fiction  of  a  lost  modern  grant,  or  the  pre- 
sumption of  some  lawful  origin,*  based  on  the  fkct  of 
twenty  years'  enjoyment,  supplied  the  place  of  prescrip- 
tion, when  length  of  possession  was  less  than  imme- 
morial.*^ This  modern  doctrine,  which  is  ancillary^  to 
the  doctrine  of  prescription  at  Common  Law,  and  which 
is  scarcely  more  than  126  years  old,  gives  to  twenty 
years'  enjoyment  the  effect  of  prescription,  though 
it  is  proved  that  the  enjoyment  began  within  living 
memory.'    Before  the  introduction  of  this  doctrine, 

'  6  App.  Cas.,  740;  810,  811.  (Lord  Blackbarn*8  jadgmeAt.) 

*  G  App.  Cms.,  781. 

'  It  is  presamed  that  the  enjoyment  ortginated  lawfully,  tbat  is,  aooord- 
Ing  to  the  Common  Law  of  England,  by  a  grant. 
«•  6  App.  Cas.,  740,  796.  »  Ibid,  p.  816. 

*  6  App.  Gas.,  740,  810,  812 ;  see  also  Bagram  o.  Khetter  Nath,  8  BvL.B., 
O.C,  18,  22.  This  presumption  is  a  presumption  of  law,  which  may  be 
rebutted  by  such  eiroumsianoes  as  the  infancy  or  insanity  of  theserrient 
owner,  or  the  occupier  of  the  Iocm  in  qu4t  being  only  a  lessee  for  a  term 
or  life.  See  Sir  Barnes  Peacock's  judgment,  3  B.  L.  R.,  O.  C,  18, 47.  It 
fs  not  a  prtesumptio  juris  et  de  jure—it  is  condusite  only  when  the 
eridence  of  enjoyment  is  nn contradicted  and  unexplained,  that  is,  whea 
it  does  not  appear  tliat  the  seryient  owner  emtld  not  hate  granted  the 
easement    6  App.  Cas.,  740,  761  (the  opinion  of  PbUeek,  B.)    The  pVe- 
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the  Judges  bad  adopted,  as  a  ^uasi'Statutory  standard,  lbctub* 
the  period  of  twenty  years  as  the  time  after  which  — 1 
the  immemorial  enjoyment  of  an  easement  might  be 
presumed.  But  such  presumption  was  rebutted  if  the 
commencement  of  the  enjoyment,  or  the  extinguish- 
ment of  the  easement  by  unity  of  ownership  or  other- 
wise, at  some  period  subsequent  to  the  reign  of  Richard  I, 
could  be  proved  by  the  party  contesting  the  right.' 
And  it  was  this  difficulty  of  establishing  a  title  by 
prescription  at  Common  Law  which  suggested  the 
invention  of  the  expedient  of  claiming  easements  by 
the  fiction  of  a  lost  or  non-existing  grant.*  The  theory 
of  an  implied  non-existing  grant,  as  distinguished  from 
a  legal  presumption  of  some  lawful  origin,  is  untenable 
and  practically  misleading  in  British  India^  and  even 
in  England  since  the  fusion  of  law  and  equity.* 

In  1832,  the  2  and  3  Will.  IV,  c.  71,  an  Act  statutory 
for  shortemng  the  time  of  prescription  m  certain  tion  in 
cases,  was  passed.  This  Act,  commonly  called  Lord 
Tenterden's  Act,*  or  the  Prescription  Act,  removed 
the  difficulty  in  the  way  of  establishing  prescriptive 
titles,  by  providing  that  an  easement  enjoyed  as  of 
right  for  twenty  years,  or  a  profit  a  prendre,  similarly 
enjoyed  for  thirty  years,  shall  no  longer  be  liable 
to  be  defeated  or  destroyed  by  showing  only  that  it 

aamption  must  be  'acted  upon,  eyen  if  it  appears  that  no  grant  was,  in 
fact,  made  by  tke  seryient  owner.  6  App.  Cas.,  740,  800,  814.  Justice 
Markby  was  of  opinion,  that  this  presumption  was  a  presumption  of 
fact.  3  B.  L.  R.,  18.  Bo  wen,  J.,  also  is  of  the  same  opinion.  6  App.  Cas.,782. 
As  to  what  rebuts  the  presumption,  see  pp.  405-407,  notes,  infra, 

*  See  Tudor's  L.  0.  on  Beal  Property,  180;  Goddard,  ]16  ;  I.  L.  B., 
1  Mad.,  387. 

*  Goddard.  117.  •  6  App.  Gas.,  766. 

*  The  9  Geo.  lY,  c.  14,  relating  to  written  aoknowledgmentSy  ia  als0 
called  Lord  Tentefdea's  Aot* 
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LKCTtTEE  was   first  enjoyed  within  time    of  legal    memory/ 
— ^     The  Act  also  rendered  it  unnecessary  to  force  the  con-' 
sciences  of  juries  to  find  that  there  had  been  a  lost 
grantj  when  the  presumption  was  known  to  be  a  mere 
fiction/     It  made  that  a  direct  bar,  which  was  before 
only  a  bar  by  the  intervention   of  a  jury   and   the 
use  of  an  artificial  fiction    of  law.     But  it  did  not 
abolish  the  doctrines  of  presumption  which  had  been 
introduced  before  its  enactment.     If  it  had  abolished 
those  doctrines,  old  rights,  even  from  time  imme- 
morial, would  have  been  put  an  end  to  by  unity  of  occu- 
pation for  the  space  of  a  year.    But  this  was  not  done/ 
betl^Iera       '^^^  couditious   which  were  generally  necessary 
Tfon^  *"^  before  the    Statute  are  still  necessary  to  the  acqui- 

years'  user. 


^  See  6  App.  Gas.,  800.     See  also  the  judgment  of  Martin,  fi.,  in 
Monnsey  v.  Ismay,  3  H.  and  C,  486.     Goddard,  103. 

•  See  3  Q.  B.  D.,  105  ;  and  6  App.  Gas.,  799. 

*  See  6  App.  Gas.,  814  ;  Goddard,  103,  104. 

The  rales  for  computing  the  periods  of  time  prescribed  by  Lord  Ten* 
terden's  Act  provide  that  the  claimant  is  not  entitled  to  the  benefit  of  the 
Act,  if  his  enjoyment  (in  fact)  of  the  right  has  been  interrupted  for  a  year, 
within  the  twenty  years  or  other  period  prescribed  by  the  Act,  or  if  the 
enjoyment  cannot  be  brought  down  to  the  commencement  of  the  suit. 
Interruptions  in  the  enjoyment  are  of  three  kinds : — (a)  InterruptionB 
in  the  enjoyment  as  of  right;  (b)  Interruptions  in  the  enjoyment  as  an  tote* 
mentor  as  a  servitude;  (<?)  Interruptions  in  the  enjoyment  in  fact,  Goddard, 
104  and  154.  Mere  unity  of  occupation  or  possession  occurring  at  anff 
time  during  the  twenty  years  or  other  prescribed  period,  is  sufficient  to 
prevent  a  claim  from  being  established  under  the  Act.  The  continuous 
enjoyment  of  the  right  a#  of  right  and  as  an  easement  is  broken  by  the 
fact  of  the  dominant  and  the  servient  tenements  being  in  the  oocupa* 
tion  of  one  and  the  same  person.  But  in  a  claim  by  prescription  at  the 
Common  Law^  an  instance  of  unity  of  possession,  without  also  unity 
of  awnershipf  would  not  prevent  its  establishment.  Gale,  153  (note) ; 
Modhusudan  v,  Bissonath,  15  B.  L.  R.,  361.  The  right  is  supposed  to 
have  been  acquired,  by  prescription  at  Common  Law,  before  the  unity  of 
possession.  Unity  of  ownership  extinguishes  a  right  which  has  been 
already  acquired.  Unity  of  possession  only  prevents  the  acquisition  of 
the  right,  or  suspends  the  right  if  it  has  been  acquired. 
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sition  of  prescriptive  rights  by  twenty  years'  user  lectijbk 
under  the  Statute.     Bat  it  may  be  observed  that,     — 1 
under  the  Statute,  there  is  an  important  difference 
between  a  forty  years'  and  a  twenty  years'  user  of  an 
easementy  and  between  a  sixty  years'  and  a  thirty 
years'  enjoyment  of  a  profit  a  prendre.     Forty  years' 
user  of  an  easement  (other  than  light)  lias  the  same 
effect  as  twenty  years'  user  has  as  to  light  ;  it  makes 
the  right  absolute  and  indefeasible,  unless  it  is  shewn 
to  have  been  enjoyed  by  consent  or  agreement  in 
Kilting.     But  twenty  years'   user   of  an   easement 
(other  than  light)  may  be  defeated  by  any  objection^^ 
to  which  a  claim  by  prescription  at  Common  Law  was 
open,  except  that  of  shewing  a  commencement  with- 
in time  of  legal  memory.^     (The  same  remark  applies 
to  sixty  years'   enjoyment  of  a  profit   a  prendre  as 
distinguished  from  a  thirty  years'  enjoyment  of  the 
same.)     Sections  27  and  28  of  Act  IX  of   1871,  The Eng- 
secs.  26  and  27  of  Act  XV  of  1877,  and  sees.  15  and  J^^VoTd.; 
16  of  Act  V  of  1882  have,  for  their  prototype,  the  Jj^^J^!;'"^ 
English  statutory  law  of  prescription  relating  to  the  ^"p"**"- 


*•  As  for  instance,  a  previous  license  (written  or  parol)  by  the  servient 
owner  extending  over  the  whole  period  ;  or  the  i^bsence  and  ignorance 
of  the  servient  owner  and  his  ag-ents  daring  the  whole  period.  Gale,  167 
(note).  Permission  or  license  given  from  time  to  time  during  the  coji' 
tinuanee  of  the  user,  also  makes  the  Gn]oym.ent  precarious  and,  therefore, 
ineffectual.  Goddard,  153.  There  can  be  no  prescription  if  the  servient 
owner  has  been  ignorant  of  the  user,  or  iticapable  of  resisting  the  user, 
or  of  granting  the  right  claimed.  Goddard,  HI,  144, 146.  As  regards 
ignorance,  it  has  been.laid  down  that  knowledge  may  be  presumed  from 
the  circumstances  of  the  case.  GKxldard,  147  ;  6  App.  Cas.,  801.  The 
servient  owner  must  have  had  some  probable  means  of  knowing  what  was 
done  against  him,  before  a  g^rant  can  be  presumed  against  him.  Daniel 
v.  North,  11  East,  370,  372.    As  to  license,  see  note  5,  p.  407,  infra» 

>  6  App,  Cas.,  800  ;  Gale  167,  (note). 
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lbctube  acquisition  of  a  right  to  light  by  tweirty  years'  user, 
— '  and  of  other  easements  by  forty  years'  user.  Any 
right  acquired  under  these  sections  by  twenty  years' 
user,  in  British  India,  is  absolute  and  indefeasible. 
It  is  matter  juris  positivi,  and  does  not  require  the 
fiction  or  presumption  of  a  grant  to  support  it.* 

Four  ways      In  Eui^land,  there  are  thus  four  ways  of  claimin£; 

of  claiming  o  7  j  o 

eaaemenu  an  cascmeut  by  long  enjoyment,  viz. : — 

enjoyment      (a.)     Bv  Immemorial  user  from  the  commence- 

uEogland.        \      '  j 

ment  of  the  reign  of  Richard  I.  Such  user  may  be 
presumed  fi^om  proof  of  an  enjoyment  as  far  back  as 
living  witnesses  could  speak,  or  even  from  twenty 
years'  enjoyment,  unless  rebutted  by  evidence  shew- 
ing that  the  user  actually  commenced  within  time 
of  legal  memory.  Proof  of  unity  of  possession 
without  unity  of  ownership  does  not  destroy  the 
right. 

(b.)  By  a  modem  lost  grant,  presumed  to  have 
been  made  from  twenty  years'  user,  where  it  is  proved 
that  the  user  commenced  about  the  time  when  the 
grant  is  presumed  to  have  been  made.*  Instead  of 
presuming  a  lost  grant,  a  right  may  be  presumed 
without  stating  how  it  originated,  except  where  a 
lost  grant  is  pleaded  and  put  in  issue.* 

«  See  Ind.  Gaz.,  13th  Nov.  1880,  Part  V,  p.  477  ;  Goddard,  125, 126  ; 
I.  L.  B.,  10  Calc,  214,  217. 

*  Goddard,  104 ;  6  App.  Gas.,  at  p.  800. 

*  See  the  judgment  of  Sir  Barnes  Peaoook  in  Bagram  v,  SIheter,  8  B. 
L.  B.,  O.  0.,  18,  46.  Ignorance  of,  or  incapacity  to  resist,  user  rebuts  the 
presumption  of  a  grant.  (Goddard,  105.)  In  oases  of  right  presumed 
from  modern  user,  it  is  necessary  to  see  whether  the  servient  owner  was 
capable  of  acqu'uncing  in  the  easement.  If  he  is  an  infant,  or  a  mere 
reversioner  without  possession,  he  is  not  capable  of  granting  the  otto 
ment  or  acquiescing  in  its  acquisition.  In  Elliot  v.  Bhuvan,  19  W.  B., 
194,  the  Privy  Council  held,  that  uninterrupted  uer  of  at  least  twen^ 


The  first  and  second  modes  are  available,  ^vea  Jjbotubb 
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when  user  has  been  interrupted  fi3r  more  than  a  year     — 1 
before  suit. 

(c.)    By  forty  years'  enjoyment  near<  before  the 
commencement  of  the  suit. 

In  the  computation  of  this  period,  the  time 
during  which  the  owner  of  the  servient  tenement 
was  an  infant  or  otherwise  incapable  of  resisting 
the  enjoyment,  is  not  excluded  as  it  is  in  the 
case  of  twenty  years'  enjoyment  under  the  Act. 
A  p(irol  license  given  by  the  servient  owner  before 
the  commencement  of  the  user,  and  extending 
over  the  whole  period,  is  not  sufficient  to  defeat  the 
right.  Nor  is  the  right  defeasible  by  reason  of  the 
absence  and  ignorance  of  the  owner  during  such 
period.*  Unity  of  possession,  even  without  unity 
of  ownership,  during  any  part  of  the  period,  prevents 
the  acquisition  of  the  right. 

{d.)    By  twenty  years'  enjoyment  next  before  the 
commencement  of  the  suit. 

In  computing  this  period,  the  time  during  which 
the  servient  owner  was  incapable  of   resisting  the 


years  with  the  acquiescence  of  the  owner  of  the  servient  tenement,  was 
necessary  to  establish  such  a  right.  Query — If  the  authority  of  this  case  as 
to  the  necessity  of  acquiescence  has  not  been  shaken  by  the  obsenrations 
of  some  of  the  Lords  in  Dalton  v.  Angus,  6  App.  Gas.,  740,  at  least,  so 
far  as  the  right  to  support  is  oonoemed. 

*  See  Gale,  167  (note)  and  171  (note).  A  written  license,  given  before 
the  commencement  of  the  enjoyment,  prevents  the  acquisition  of  the 
right  in  any  case.  A  license,  written  or  parol,  given  at  any  time  within 
the  prescribed  period,  makes  the  enjoyment  precarious,  and  prevents  the 
acquisition  of  the  right  by  forty  years*  enjoyment,  and  a  fortiori,  by 
twenty  years*  enjoyment.  At  the  Common  Law,  license,  written  or 
parol,  (riven  before  or  during  the  enjoyment,  prevents  the  acquisition 
of  the  right.  In  British  India,  no  distinction  is  made  between  written 
and  parol  license.    As  to  previous  license,  see  expl.  1 ,  soc.  15,  Act  V,  1882. 
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lbotubb  enjoyment  must  be  excluded.     The  right  is  defea- 
— 1     sible  in  any  way  by  which  a  claim  by  immemorial 
user  is   liable   to  be  defeated,  except  the  proof  of  a 
commencement  within  legal  memory. 

No  easement  can  be  acquired  under  the  third  and 
fourth  modes  unless  the  servient  or  dominant  owner 
brings  a  suit  in  which  the  right  is  disputed,  and  the 
user  is  shewn  to  have  continued  up  to  (at  least,  with- 
in one  year  of)  the  commencement  of  the  suit.* 

It  is  frequently  advisable    to  plead   together  in 

the  same  case  all  these  four  modes  of  claiming  an 

easement,  so  that  the  evidence  produced  may  support 

the  claim  in  one  or  other  of  the  several  modes.' 

The  second     ^g  i\^q  Eno:lish  Prescription  Act  was  never  extend- 

recognized      ■%  -r%   •  •  ,  , 

in  British  ed  to  British  India,  and  as  immemorial  prescription, 
in  the  strict  sense  of  that  term  according  to  Eno^lish 
law,  could  not  be  availed  of  in  a  country  which  had 
come  under  British  rule  many  centuries  after  the 
reign  of  Richard  I,  the  only  one  of  these  four  modes 
of  acquiring  easements  by  long  enjoyment,  which 
could  be,  or  was  practically,  recognized  in  British 
India,  was  the  second.®  But  the  jmo^i- Parliamentary 
standard  of  twenty  years'  enjoyment  could  be  adopted 
in  the  Presidency-towns  only.    In  the  mofussil,  differ- 

*  Goddard,  372  ;  Innes*  Digest,  31  ;  Payne  v.  Sheldon,  1  Moo.  and  Rob., 
382.  Interruption  submitted  to  for  lest  than  one  year  noc  being  an 
interruption  within  the  meaning  of  the  Prescription  Act,  the  dominant 
owner  may  prove  (constructiye)  an  uninterrupted  enjoyment  up  to  the 
commencement  of  the  suit,  notwithstanding  such  interruption  imme- 
diately before  the  suit. 

*  See  Bullen  and  Leake's  Precedents  of  Pleading,  cited  in  Goddard  on 
Easements,  p.  104  (note). 

*  See  Bagram  r.  Khetter,  3  B.  L.  B.,  O.  C,  18  ;  Elliot  r.  Bbuban, 
19  W.  R.,  194,  P.  G. ;  and  Rajrnp  Koerv.  Abul  Hossein,  I.  L.  R.,  6  Gala, 
894 ;  (S.  C.)  7  C.  L.  R.,  529,  P.  G. 
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ent  standards,  as  stated  in  the  third   Lecture '  were  Lecture 

•  XII 

adopted.     But  whatever  the  periods  of  enjoyment     \ 

required  might  be,  this  mode  of  acquisition  was  based 
on  the  presumption  which  refers  a  long  enjoyment 
to  some  lawful  origin  or  title.^^ 

From  the  first  day  of  July  1871,  a  rule  of  statu-  sutntory 
tory  prescription  for  the  acquisition  of  easements  has  S"nTn^' 
been  introduced  in  British  India  by  Act  IX  of  that  indi" 
year,  and  from  the  first  day  of  October  1877  the  same 
rule  has  been  extended  by  Act  XV  of  that  year  to 
the  acquisition   of  profits  a  prendre.     The  present 
law  on  the  subject,  as  regards  the  territories   res- 
pectively administered  by   the   Governor  of  Madras 
in   Council,   and   the   Chief   Commissioners   of  the 
Central  Provinces  and  Coorg,  is  contained  in  sees. 
15 — 17  of  Act  V  of  1882,  and   as  regards  the  rest 
of  British  India,    in  sees.  26  and  27   of  Act   XV 
of  1877. 

It  has  been  held,  that  the  object  of  Act  IX  of  1871,  The  law  is 

-  ...  f  remedial, 

m  enactmg  a  rule  for  the  acquisition  oi  easements  «nd  neither 
by  possession  or  enjoyment,  was  to  make  more  easy  norex- 
the  establishment  of  rights  of  this  description,  by 
allowing  an  enjoyment  of  twenty  years,  if  exercised 


•  See  p.  69  (note),  svpra, 

»•  See  Mahomed  r.  All,  14  W.  R.,  124  ;  I.  L.  R.,  6  Calc,  404,  P.  C. ; 
6  App.  Gas.,  801,  812. 

«  Per  Sir  M.  B.  Smith,  in  Bajrup  Eoer*8  case  (I.  L.  R,,  6  Calc,  p.  403). 
But  as  regards  the  period  of  enjoyment  required,  the  establishment  of 
these  rights  was  easier,  under  the  judiciary  law  in  vogue  in  the  Presi- 
dencies of  Bengal  and  Madras.  Seep.  69  (note),  svpra.  In  the  Presidency 
of  Bombay,  as  well  as  in  the  other  Presidencies,  it  was  also  not  necessary 
to  prove  enjoyment  ending  within  two  years  of  the  suit.  Act  IX  and 
the  subsequent  Acts,  however,  make  the  acquisition  easier  in  so  far  as 
they  confer  the  right  even  in  cases  of  ignorance  or  incapacity  of  the 
servient  owner. 
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jiEOTiTBf  under  the  eoxiditious  prescribed  by  the  Act,  to  give, 
— ;  TV^ithout  more,  a  title  to  easements.  The  Act  was 
remedial,  and  was  neither  prohibitory  nor  exhaustive. 
The  same  remark  applies  to  the  corresponding  rule 
of  Act  XV  of  1877.  A  man  may  acquire  a  title 
under  it  who  h9,s  no  right  at  all,  but  it  does  not 
exclude  or  interfere  with  other  titles  and  modes  of 
acquiring  easements.* 

The  Indian  Acts  not  having  made  any  distinction 
between  a  twenty  years'  user  and  a  forty  years'  user, 
we  have  one  mode  of  acquiring  easements  by  statutory 
prescription. 
Presamp-       As  has  bccu  already   observed,    the  only  other 
iLwfui  *    mode  of  acquiring  such  rights  by  long  enjoyment 
o"g"».      jj^  ^j^-g  country,  is  that  which  rests  on  the  pre- 
sumption of  a  lawful  origin.     The  length  of  the 
period  of  enjoyment  necessary  to  give  rise  to  such 
Duration    a    prcsumptiou   is    left    indefinite  by  the  decisions 
ment        ou  the  subjcct.     It  is    sometimes    said,    that    the 
'*^"     '    possession  or  user  must  be  immemorial,  so  that  the 
origin  of  it  is  unknoton*    It  is  also  said,  that  the 
claim  may  be  based  on  immemorial  user,  and  the  right 

*  I.  L.  B.,  6  Calc,  394, 403,  P.  0.  See  also  Modhoosoodim  v.  Biasonaih, 
15  B.  L.  R.,  361  ;  Ohara  v,  Dooowry,  I.  L.  B.,  8  Oalo.,  956. 

*  "  Long  and  undisturbed  user  or  possession,  when  the  origin  of  it  $ 
%nknowny  confers  a  title,  because  no  other  inference  can  be  drawn  than 
that  the  possession  is,  in  some  way  or  other,  founded  on  title,  although 
it  is  not  known  whence  or  how  the  title  was  obtained."  Oooroo  Pershad 
V.  Bykunto,  6  W.  B.,  82,  83. 

'*  Immemorial  user  must  be  referred  to  a  legal  origin,  that  is,  either  to 
a  lost  grant  or  to  an  agreement  between  the  predecessors  in  title  of  the 
parties."    Punja  v.  Bal  Euvar,  I.  L.  R.,  6  Bomb.,  20,  23. 

In  England,  proof  of  an  enjoyment  as  far  back  as  lifting  wUneuei 
could  speak,  would  raise  the  presumption  of  an  enjoyment  from  the  time 
of  Richard  Ist  Jenkins  v.  Harvey,  1  Gr.  M.  &  R.,  894;  Tudor,  180. 
Even  twenty  years'  user  may  raise  such  a  presumption— Qoddard,  116. 
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presvmed  after  a  twenty -five  or  thirty  years'  enjoy-  Lbctubb 
ment,  unless  anything  is  shewn  to  the  contrary.*  — '- 
Where  the  enjoyment  had  lasted  "  possibly  fifty  or 
sixty  years — certainly  more  than  twenty  years,"  their 
Lordships  of  the  Privy  Council  referred  such  enjoy- 
ment to  a  legal  origin,  although  the  enjoyment  having 
been  interrupted  for  more  than  two  years  before  the 
institution  of  the  suit,  was  not  sufficient  to  establish 
a  title  under  the  rule  of  statutory  prescription.*  In 
one  case,  in  which  the  claimant  alleged  a  fifty  or 
sixty  years'  user,  the  Calcutta  High  Court,  without 
determining  the  length  of  time  necessary  to  give 
rise  to  the  presumption  of  a  grant  or  other  legal 
origin,  directed  the  lower  Court  to  find,  if  there 
was  evidence  of  enjoyment  of  siLch  a  character 
and  duration  as  would  justify  the  presumption.* 
Before  Act  IX  of  1871  came  into  operation,  it  was  Quality  of 
held  by  the  Calcutta  High  Court,  specially  in  the  TJJS^r 
case  of  affirmative  easements,  that  the  enjoyment 
must  be  uninterrupted  /  adverse^  that  is,  not  permis- 
sive, but  flw  of  right  f  and  open}^    In  the  case  of 

«  Eoylas  v.  Sonatun,  I.  L.  B.,  7  OsIom  132,  136. 

•  Bftjrap  V,  Abul,  I.  L.  R.,  6  Calc,  394,  P.  0. 

•  Aohal  V,  RajuQ,  I.  L.  B.,  6  Oalo.,  812. 

•  Joyprokash  v.  Ameer  Ally,  9  W.  B.,  91  ;  Askar  «.  Bamnianick, 
13  W.  B.,344 ;  Futteh  Alir.  Asgar  AH,  17  W.  B,,  11.  Where  the  user  is  from 
time  to  time  intermpted  by  the  owner  resomingr,  as  occasion  may  reqaire, 
the  exclusive  use  of  his  land,  the  user  will  be  treated  as  permissive 
only,  and  not  as  the  exercise  of  a  right.    Aokhoy  v,  MoUah,  13  W.  B.,  449. 

•  Joyprokash  v.  Ameer  Ally,  9  W.  B.,  91. 

'  Askar  v,  Bammaniok,  13  W.  B.,  344.  Enjoyment  at  the  mere  will 
and  favor  of  the  owner  of  the  land  is  not  enjoyment  as  of  right,  Futteh 
AU  «?.  Asgar  AU,  17  W.  B.,  11. 

>•  Mahomed  «.  Joogul,  14  W.  B.,  124.  In  the  other  cases  referred  to  in 
notes  T,  8  and  9,  nothing  is  said  about  the  user  being  open.  But  at  of 
right,  in  English  law,  means  peaceable,  open,  and  not. permissive. 
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Lecture  "  light"  it  was  held,  on  the  Original  Side  of  the 

— .*     High  Court,  that  the  enjoyment  must  be  uninter- 

,    ruptedj  and  acquiesced  in  by  the  owner  of  the  servient 

tenement,  or  by  his  agent.^    As  observed  by  Bo  wen,  J., 

in  Dalton  v.  Angus^  the  cantilena  nee  dam^  nee  vi, 

nee  precario,  is  a  doctrine  which  is  applicable  to  every 

case  in  which  inchoate  user  is  matured  by  length 

of  time  (apart  from  Statute)  into  the  presumption 

of  a  right  acquired  at  a  neighbour's  expense.     The 

presumption  arising  from  such  user  for  twenty  years 

is  rebutted  by  proof  of  the  incapacity  of  the  servient 

owner  to  acquiesce  in,  or  resist  the  user.     In  India, 

as  in  England,  the  effect  of  any  disability  on  the 

part  of  such  owner,  as  well  as  of  any  restrictions 

arising  from  the  state  of  the  title,  must,  of  course,  be 

taken  into  consideration.* 

Eojovment     -^^  *^  *^®  duration  of  the  enjoyment  required  in 

S^inue    *^^  mofussil  of  Bengal  and  Madras,  before  July  1871, 

twoT^°  there  was  a  diversity  of  opinion.*     But  the  weight  of 

of  suit,      authority  was  in  favor  of  the  position  that  a  grant  of 

an  easement  might  be  presumed  from  a  twelve  years' 

user.*     A  right  acquired  by  enjoyment  existed  until 

it  was  expressly  or  impliedly  abandoned  or  otherwise 


>  Bagram  v,  Ehettomath,  3  B.  L.  B.,  O.  C,  18 ;  Elliot  v.  Bhoobnn, 
19W.  B.,  194,P.  C. 

*  6  App.  Gas.,  785.  See  also  Lord  Selbome*s  jadgment,  p.  786,  and 
Lord  Blackbam's  judgment,  p.  819.  See  Beneet  v,  Pipon,  1  Knapp.,  P.  0. 
C,  70. 

*  See  3  B.  L.  R.,  O.  C,  18,  47  ;  I.  L.  R.,  10  Calc,  214,  218  ;  6  App.  Cas., 
740,  751,  827. 

«  Rajah  Bijoy  r.  Obhoy,  16  W.  R.,  198. 

*  Kompam  r.  Meranji,  I.  L.  R.,  5  Mad..  253,  255.  See  also  p.  69  (note,, 
$upra.  The  ^uo^t-parliamentary  period  of  twenty  years  was  adopted  in 
the  Presidenoy*towns. 
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extinguished.®     It  was  held  in  one  case  that  a  right  Lecture 
of  way  was  lost  by  non-user  for  six   years,^  but     — .* 
non-user  was,  in  general,  regarded  as  evidence  from 
which  a  release  or  abandonment  might  be  implied.® 

Since  the  1st  of  July  1871,  the  period  of  enioy-  otherwise 

^  J  r  J    J     under  the 

ment  required  by  the  rule  of  statutory  prescription  statutory 
is  twenty  years,  ending  within  two  years  of  the  suit 
in  which  the  right  to  the  easement  is  contested,  so 
that,  if  the  enjoyment  ceased  more  than  two  years 
before  the  institution  of  such  suit,  the  right  cannot  be 
held  to  have  been  acquired. 

As  the  law  expressly  requires  an  enjoyment  of  25  or  so 
twenty  years  for  the  acquisition  of  easements,  by  pres-  enfjyinent, 
cription  proper,  the  presumption  of  a  lawful  title  from  ending 
long  enjoyment,  it  is  apprehended,  cannot  now  arise,  yeari°of 
unless  the  enjoyment  has  lasted  for,  at  least,  twenty  tliu  wise ' 
years.'  .  Possibly,  as  suggested  by  Sir  Richard  Garth,  \2^om, 
C.  J.,  in  Koylas  v.  Sonatun^^  twenty-five  or  thirty  years' 
enjoyment  would  be  sufficient  for  the  purpose,  if  there 
are  no  circumstances  to  rebut  the  presumption  of 

Khetfcer  Nath  v.  Prossono,  7  W.  B.,  498.  See  also  Jaggat  v.  Jaggat, 
12  W.  R.,  619. 

Harreedoss  v.  Jodoonath,  5  B.  L.  B.,  App.,  66.  Bat  non-user  for 
seven  years  had  no  snoh  effect  in  the  Madras  case  cited  above. 

•  Kena  v.  Bohatoo,  Marshall,  506  ;  Juggut  v,  Jnggnt,  12  W.  B.,  519. 
See  also  Brown,  p.  229 ;  and  Ward  v.  Ward,  7  Ezoh.,  838,  in  which  a 
right,  where  there  was  no  occasion  to  exercise  it,  Was  (in  England)  held 
to  survive  a  non-user  for  more  than  twenty  years. 

*  But  a  person  who  had  acquired  an  easement  by  an  enjoyment  for  twelve 
years  and  upwards,  before  Act  IX  of  1871  came  into  operation,  is  not 
prevented  by  that  Act  or  Act  XV  of  1877  from  suing  to  establish  his 
right,  although  such  enjoyment  has  ceased  for  more  than  two  years  before 
the  suit  Eurupam  v,  Meranji,  I.  L.  B.,  5  Mad.,  253,  255.  Enjoyment  for 
a  period  shorter  than  twenty  years  coupled  with  other  circtbrnstancet^  may 
still  lead  to  an  inference  of  an  actual  grant.    See  Goddard,  132. 

»•  I.  L.  B.,  7  Calc,  132, 136. 
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iiBCTTJBE  a  lawful  origin'  or  title.^    A  title  thus  proved  may 

— 1     be  relied  on,  specially  in  cases  where  the  claimant 

cannot  show  that  his  enjoyment  continued  within 

two  years  of  the  suit  in  which  his  right  is  disputed. 

And  even  if  it  be  shown  that  the  enjoyment  of  the 

easement  commenced  within  time  of  living  memory, — • 

as  for  instance,  that  it  did  not  exist  thirty  or  forty 

years  before,  but  originated  about  twenty-five  years 

ago, — ^the  presumption  of  a  lawful  title  from  such 

long  enjoyment  will  not  be  rebutted/ 

The  pre.        Act  XV  of  1877  and  Act  V  of  1882  enact*  the 

tory^rX"  gcucral  rulc,  that  where  any  easement  has  been  peace- 

ofpreacrip.  ^^^  ^^^  Openly  cujoycd  by  any  person  claiming  title 

thereto,  as  an  easement^  and  as  of  rights  witkout  inter' 
ruption,  and  for  twenty  years,  the  right  to  the  ease- 
ment shall  be  absolute  and  indefeasible.  The  period 
of  twenty  years  shall  be  taken  to  be  a  period  ending 
within  two  years  next  before  the  institution  of  the 
suit  wherein  the  claim  to  which  such  period  relates  ia 
contested.     Provided'  that  when  the  servient  herit- 

■  Joy  Prokash  «.  Ameer  Ally,  9  W.  R.,  91.  In  this  case  the  suit  was 
commenced  in  1866,  and  the  easement  was  shown  to  have  been  non* 
existent  in  1841.  In  Bajrnp  Koer's  case  (I.  L.  R.,  6  Calc,  394,  P.  C),  also 
the  wateroonrse  was  constructed  within  time  of  liTing  memory. 

Using  the  term  *  prescription '  for '  immemorial  prescription/  Sir 
Barnes  Peacock,  0.  J.,  said —  "  Prescription  in  England  is  not  the  same  as 
prescription  in  the  mofussil "  (9  W.  B.,  91).  Using  the  term,  for  '  pres^ 
cription  bj  the  fiction  of  a  lost  grant  *  or  *  prescription  by  the  presump- 
tion of  a  lawful  origin,'  Sir  Richard  Oarth  says :  '*  Easements  may  still 
be  claimed  in  this  country  by  prescription,  and  when  they  are  so  claimed, 
the  principles  which  apply  to  their  acquisition  in  England  will  be  equally 
applicable  in  this  country.  But  those  principles  do  not  necessarily  apply 
to  the  acquisition  of  easements  under  the  Limitation  Act.**  (I.  L.  B., 
10  Calc,  214,  218.) 

*  See  sec.  26,  Act  XV  of  1877  ;  and  sec.  1^,  Act  Y  of  1883.  See  p.  438, 
ii{fra, 

*  See.  27,  Act  XV  of  1877 ;  and  seo.  16,  Act  Y  of  1882. 


ffA^euttrts.  415 

age  ha45  beeri  held  under  or  by  virtue  of  afty  interest  LEcnma 
for  life  or  any  terra  of  years  exceeding  three  years  *-^ 
from  the  granting  thereof,  the  time  of  the  enjoyment 
of  such  easement,  during  the  continuance  of  such 
interest  or  term,  shall  be  excluded  in  the  computation 
of  the  said  period  of  twenty  years,  in  case  the  claim 
is,  within  three  years  next  after  the  determination  of 
such  interest  or  term,  resisted  by  the  reversioner  or 
the  remainderman.* 

The    word  "  person/^  according  to   the  General  a  flactnat- 
Clauses  Act,  includes  a  body  of  individuals,  whether  persoM 

•  1  Tfc'tt  -11-11  cannot 

mcorporated  or  not.  But  it  has  been  held  that  an  claim 
imincorporflted  and  fluctuating  body  of  persons  like  rule. 
"  the  tenants  of  certain  pergunnahs  "  cannot  derive 
any  benefit  from  this  rule  of  prescription.  It  must  be 
.  shown  that  the  same  determinate  person  or  persons 
claiming  title  to  the  easement  have  enjoyed  the  right 
for  the  required  length  of  time.  This  cannot  be  done 
in  the  case  of  a  variable  body.*  And  as  an  unincor- 
porated fluctuating  body  cannot  be  the  oumer  of  ft 
(dominant)  heritage,  such  a  body  cannot  claim  an 
easement  under  Act  V  of  1882. 

It  is  necessary  that  the  enjoyment  of  the  easement  Enjoyment 
should  be  peaceable  or  without  opposition.     Enjoy-  peaceable. 
ment  by  force  or  violence,  enjoyment  during  strife 

*  In  England,  it  is  only  the  reversioner  who  is  oatitled  to  this  excluaion 
in  the  computation  of  the  preeoriptive  period.  See  Laird  v,  Briggs, 
19  Oh.  D.,  22.  The  Indian  law  is  in  aocordanoe  with  the  view  taken  by 
Fry,  J.,  in  the  origfinal  hearing.  The  words  of  the  Indian  law  give  the 
benefit  of  the  proviso  to  **  the  person  entitled  on  snch  determination,  to 
ihe  said  land.** 

'  See  Lnohmeepnt  v.  SadauHah,  1.  L.  B.,  9  Gale.,  698,  703.  Snoh  Tari- 
able  bodies  can  claim  an  easement  by  cuHom  only.  Gk>ddard,  145.  In 
England,  a  profit  a  prendre  in  alieno  solo  cannot  be  claimed  by  snoh  a  body 
«Yen  by  oastom :  Bivers  v,  Adanur,  3  Ex.  D.,  36^1. 
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Lecture  or  contention  of  any  kind,  enjoyment  continually 
— '.  disputed  and  interrupted  (even  where  such  inter- 
ruption is  no^  acquiesced  in  for  one  year)  is  not  wee 
vij  or  peaceable.^  Repeated  interruptions  in  fact, 
though  each  too  short  to  operate  as  "an  interrup- 
tion'' within  the  meaning  of  the  Acts,  are  good 
evidence  to  show  that  the  user  all  through  was 
"  contentious/' 

Enjoy-  The  enjoyment  must  be  open  and  manifest,  not 

men  t  must     i        tj»  /*      i»  •        ••ii  Tt*     A^  • 

be  open,     clandestmc,   furtive    or    mvisible.      If   the    enjoy- 
ti?e MMof  ment    is  had  secretly  or    by  stealth,  if  it    is    had 
Md  sup-'   surreptitiously  in  order  to  keep  the  fact  of  enjoy- 
^^^        ment  from  the  knowledge  of  the  servient  owner,  it 
is  not  nee  clam,  or  open/     But  so  long  as  the  enjoy- 
ment is  not  secret,  it  is  not  necessary  that  the  servient 
owner  should  have  actual  knowledge  of  the  user  ;  his 
ignorance  of  the    claimant's    enjoyment    does    not 
prevent  the  latter  from  acquiring  the  right  under 
either  of  the  two  Acts.®    It  may  be  mentioned  here, 
that,  under  Act  XV  of  1877,  it  is  not  necessary  to 
prove  publicity  or  openness  of    enjoyment    in  the 
case  of  the  acquisition  of  a  right  to  the  access  or 


*  Goddard,  153, 154  ;  Eaton  v.  Swansea  Waterworks  Oompany  ;  Gale, 
p.  176.  As  the  Indian  law  expressly  requires  peaceable  enjoyment,  it  is 
hardly  possible  to  contend  that  *'  the  law  operates  if  the  enjoyment  has 
once  been  as  of  rigrht,  and  aftet^ards  becomes  contentious,  provided  there 
is  no  interruption  within  the  meaning  of  the  law.'* 

'  See  6  App.  Gas.,  801,  802 ;  I.  L.  B.,  6  Bomb.,  622. 

'  It  was  the  same  under  Act  IX  of  1871.  The  fact  that  the  senrient 
owner  is  ignorant  of  the  user  or  has  been  incapable  of  resisting  it,  by 
reason  of  minority,  insanity,  or  want  of  a  present  right  to  possession 
(except  where  sec.  27  of  Act  XV  or  sec.  16  of  Act  V  applies),  is  no  bar 
to  the  acquisition  of  the  right.  See  Ind.  Gaz.,  13th  Nov.  1880,  Part  V, 
p.  477  ;  Arzan  v,  Eakhal,  I.  L.  R.,  10  Oalc,  214. 
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use  of  light  or  air;^  and  that,  under  Act  V  of  1882,  Lectubb 

the  right  to  lights  air   or  support  may  be  acquired     — 1 

even  if  the  enjoyment  has  not  been  open^  or  as  of 

right. 

The  claimant  must  have  enjoyed  the  right  a^  an  Enjoyment 

•'•'  *^^  €uun  ease- 

easement     If  there  had  been  unity  of  possession  and  »»««<  ««ece8- 

SATV 

ownership  during  the  whole  or  any  part  of  the 
required  period,  he  would  not  have  enjoyed  an  ease- 
merit,  but  the  soil  itself.^®     Mere  unity  of  possession  unity  of 

1  •         .  1.1  .        /•       1         title  *nd 

also,  at  any  time  durmg  the  twenty  years,  is  fatal  to  w"»ty  of 
a  claim  under  the  Acts.  A  tenant  of  land  cannot 
acquire  an  easement  by  prescription  over  other  lands 
in  his  occupation^  though  such  lands  are  held  under  a 
different  landlord.  And  the  owner  of  a  house  being 
tenant  and  occupier  of  the  adjoining  land  cannot 
acquire  an  easement  over  such  land.' 


'  It  was  the  same  under  Act  IX  of  1871.  In  the  case  of  window-light, 
the  condition  of  publicity  is  almost  necessarily  fulfilled,  see  6  App.  Gas  , 
787.  If  the  enjoyment  of  the  light  and  air  U  open,  and  had  in  such 
wise  as  not  to  involve  the  admission  of  an  obstructive  right  in  the  owner 
of  the  alleged  servient  heritage,  it  is  an  enjoyment '*  as  of  right.'* 
Hathnradas  v.  Bai  Amthi,  I.  L.  B.,  7  Bomb.,  622. 

In  the  case  of  light  and  air  under  Act  XV  of  1877,  and  in  the  case  of 
support,  as  well  as  light  and  air,  under  Act  V  of  1 882,  it  is  not  necessary 
that  the  dominant  building  should  be  occupied  by  any  person.  It  is 
sufficient  if  the  light  or  air  or  support  has  been  received  by  the  building. 
See  Oale,  172  ;  Pranjivandas  r.  Myaraih,  1  Bomb.,  148. 

**  Goddard,  151,  154,  157.  "Whilst  unity  of  possession  (and owner- 
ship) lasted,  no  question  of  easement  oould  arise.*'  J.  Anderson  v, 
Juggodomba,  6  0.  L.  B.,  282,  284. 

Unity  of  title  or  ownership,  even  without  unity  of  possession,  extin- 
guishes easements.  Goddard,  367 ;  sec.  46,  Act  V.  If  the  dominant 
owner  purchases  the  servient  heritage  jointly  with  another y  there  is  no 
unity  of  title,  and  the  easement  is  not  extinguished;  but  unity  of 
possession  renders  the  enjoyment  not  "  as  of  right.*'  Modhoosoodun  v, 
Bissonath,  15  B.  L.  B.,  861.    See  note  9,  p.  404,  supra, 

'  See  Gale,  168  ;  Modhoosoodun  v,  Bissonath,  15  B.  L.  B.,  861. 

*  Uarbidge  v.  Warwick,  8  Exch.,  652  ;  Goddard,  154 ;  Gale,  173. 

C  C 
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lecturb  But  where  a  trustee  of  one  heritage  is  the  benejicial 
'.  owner  of  another,  and  both  heritages  are  in  his  posses- 
sion, an  easement  over  the  latter  may  be  acquired 
for  the  beneficial  enjoyment  of  the  former.  Thus, 
though  the  freehold  of  the  church  and  the  glebe  are 
both  vested  in  the  rector,  the  church  may  acquire 
easements  over  the  glebe.* 

Under  the  Acts,  the  operation  of  the  unity  is  not 
merely  to  suspend  the  process  of  acquisition  while 
it  lasts,  but  to  destroy  altogether  the  effect  of  the 
previous  user  by  breaking  the  continuity  of  the 
enjoyment  as  an  easement  and  as  of  right.  In 
computing  the  period  of  twenty  years,  it  is  not 
allowable  to  exclude  the  time  during  which  the  imity 
continued,  and  to  tack  the  period  of  subsequent 
enjoyment  to  that  of  the  previous  user.*  Exclusion 
in  the  computation  of  the  period  is  allowed  ordy  in 
the  case  of  the  servient  owner  being  not  entitled  to 
present  possession  during  a  part  of  the  period  of 
enjoyment.*  The  English  Statute  and  the  Indian 
Acts,  generally  speaking,  contemplate  a  continuous 
(though  not  incessant)  enjoyment  for  twenty  years.* 
Enjoyment  Auothcr  quality  of  the  requisite  enjoyment  is  that 
ofrigM,  it  must  bc  "  as  of  right."  Lord  Denman,  C.  J.,  held, 
that  enjoyment  as  of  right  in  the  English  Statute 
meant  an  enjoyment  had  openly  and  notoriously,  with- 
out particular  leave  at  the  time,  by  a  person  claim- 
ing to  use  it  without  danger  of  being  treated  as  a 

'  EooL  Commissioners  v.  Kino,  14  Gh.  D.,  218. 

*  Onley  v,  Gardiner,  Gale,  215,  216.    It  is  otherwise  in  England  in  tba 
cai4e  of  a  right  to  light,    Ladyman  r.  Grave,  Gale,  172. 

*  See  sec.  27,  Act  XV  of  1877  ;  and  seo.  16,  Act  V  of  1882. 

*  See  Goddard,  155  ;  Tador's  Leading  Coses,  3rd  Ed.,  p.  188. 
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trespasser,  as  a  matter  of  right,  whether  strictly  legal  leotubr 
or  not,  yet  lawful  to  the  extent  of  excusing  a  tres-  — .* 
pass/  In  the  words  of  Erie,  J.,  "  if  the  enjoyment 
has  been  clandestine,  contentious,  or  by  sufferance, 
it  is  not  of  right."®  It  is  evident  that,  in  the  Indian 
Acts  on  the  subject,  the  expression  "  as  of  right " 
has  a  less  extensive  meaning,  for  the  Legislature 
here  expressly  requires  that  the  enjoyment  must  be 
"  as  of  right,"  cw  well  as  "  open  "  and  "  peaceable." 
In  Alimoodeen  v.  Wuzeer  Ali,^  Justice  Markby, 
after  referring  to  the  difficulties  which  arose  upon  the 
interpretation  of  this  expression  in  the  English  Statute, 
held,  that  here  it  signifies  no  more  than  that  the  enjoy- 
ment must  be  by  a  person  in  the  assertion  of  a  right. 
It  is  not  necessary  that  the  claimant  should  have  enjoy- 
ed the  easement "  rightfully  "  or  "  without  trespass."*^ 
If  he  claims  a  title  to  the  easement,  and  the  ease- 
ment is  not  enjoyed  under  a  license  or  permission  from 
the  owner  of  the  servient  heritage,  his  enjoyment  is 
*'  as  of  right,"  or  nee  precano}  A  person  who, 
during  the  requisite  period  of  enjoyment,  a^ks  the 
permission  of  the  servient  owner,  does  not  assert  a 
right  to  the  easement.  By  asking  for  permission, 
he  admits  that  he  then  has  no  right.  Each  renewal 
of  the  license  rebuts  the  presumption  that  the  enjoy- 
ment is  had  under  a  claim  of  title  to  the  easement.* 

*  Tickle  V,  Browo,  4  A.  &  £.,  369  ;  Goddard,  162.  The  easement  mast 
have  been  enjoyed  in  the  manner  that  a  person  rightfully  entitled 
would  have  used  it,  and  not  as  a  trespasser  would  have  done.  And  the 
claimant  must  not  have  occasionally  asked  the  permU$ion  of  the  ser- 
vient owner.  Bee  the  judgment  of  Parke,  B.,  in  Bright  v.  Walker, 
1  Crompton,  Meeson  and  Roscoe's  Reports,  211,  219. 

*  17  Q.  B.,  275  ;  Gale,  209.  •  23  W.  R.,  62. 
'•  Markby's  Elements  of  Law,  para.  402.                »  Gale,  213. 

*  Gale,  168,  171,  213;  Goddard,  163.    See  note  6,  p.  407,  supra. 
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Lecture  In  the  case  of  a  negative  eaBement  {e.  g.^  of  light 

;     or  air),  the  inchoate  enjoyment  of  the  right  is,  in  the 

eye  of  the  law,  no  injury  or  wrong  to  the  owner  of 
the  adjacent  heritage  who  is  at  liberty  to  obstruct 
the  enjoyment  by  some  act  done  on  his  own  herit- 
age.' If  the  open  enjoyment  of  such  an  easement 
is  not  actually  obstructed,  and  it  is  "not  had 
in  such  wise  as  to  involve  the  admission  of  an 
obstructive  right "  in  the  owner  of  the  adjacent 
heritage,  the  easement  is  enjoyed  "as  of  right" 
within  the  meaning  of  Act  XV  of  1877.*  Enjoy- 
ment which  no  one  has  a  right  to  obstruct,  as 
the  enjoyment  of  an  easement  over  land  in  the 
possession  of  the  claimant  himself,  is  not  adverse 
enjoyment,  or  enjoyment  as  of  right.*  Such  enjoy- 
ment may  be  open  to  the  further  objection  that  it  is 
not  an  enjoyment  as  an  easement.  Enjoyment  which 
has  been  had  adversely  to  the  owner  of  the  servient 
heritage,  "  as  the  exercise  of  a  right,^^  and  not  at 
the  mere  will  and  favor  of  such  owner,  is  enjoyment 
05  of  right^     A  tradesman,  or  a  friend,  who  daily 

*  When  the  owner  of  a  dwelling-honse  opens  new  windows,  he  does 
no  injury  or  wrong  in  the  eye  of  the  law  to  his  neighbour,  who  is  at 
liberty  to  build  up  against  them,  so  far  as  he  possesses  the  right  of 
building  on  his  land.  Per  Lord  Westbury  in  Tapling  v.  Jonea,  11  H.  L. 
C,  29().    See  Goddard,  p.  308. 

*  Mathuradas  v,  Bai  Amthi,  I.  L.  R.,  6  Bomb.,  522. 

*  Modhoosoodun  v,  Bissonath,  15  B.  L.  R.,  361. 

*  Askar  v,  Rammanick,  13  W.  R.,  344  ;  Aukhoy  r.  MoUah  Nobbee, 
13  W.  R.,  449  ;  Futteh  Ali  r.  Asgur  Ali,  17  W.  R.,  11. 

'*  Adverse  possession  "  should,  however,  be  distinguished  from  posses 
sion  (or  user  or  enjoyment)  **  as  of  right."  Chundi  r.  Shib,  6  C. 
L.  R.,  272.  In  the  oase  of  positive  easements,  possession  or  user  is 
of  right  is  partially  analogous  to  adverse  possession.  The  owner  his  a 
right  of  action  for  the  adverse  possession  of  the  land  or  the  adverse 
user  of  an  easement  over  the. land,  but  '*  user  as  of  right'*  does  not,  as 
"  adverse  possession "  does,  oust  the  owner  from  his  ooeupaiion  of  the 
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opens  my  gate  and  walks  up  to  my  door,  imder  a  lectubk 
tacit  permissiony  which  may  be  revoked  at  any  — '• 
moment,  is  not  at  all  in  qitasi'^ossession  or  enjoy- 
ment of  an  easement.  The  grantee  of  a  way  for  the 
term  of  twenty  years  may  be  in  ^'wo^^'-possession  of  it, 
but  his  enjoyment  is  derivative  like  that  of  a  lessee 
for  a  term  of  years,  and  he  cannot  acquire  an  abso- 
lute and  indefeasible  right  by  prescription  against 
his  grantor.'  If  the  ser\'ient  owner  or  occupier 
has  agreed  to  allow  the  user  or  enjoyment  for  an 
unlimited  period  and  as  an  indefeasible  easement,  the 
enjoyment,  though  in  one  sense  derivative,  is  valid 

land.  In  the  case  of  the  negative  easement  of  light  or  air,  the  enjoy- 
ment is  had  without  trespass  on  the  neighbonr^s  land,  and  the  enjoyment 
is  presumably  as  of  right,  if  it  is  submitted  to,  or  not  obstructed  by  the 
neighbour.  The  difficulty  of  proving  that  the  enjoyment  of  a  negative  ease- 
ment has  been  an  enjoyment  as  of  rt^A.^,  is  referred  to  in  Markby*s  Elements 
of  Law,  sees.  378  and  379  ;  and  also  in  Bagram  r.  Khettemath,  3  B. 
L.  R.,  O.  C,  18  ;  and  Bhoobun  v.  Elliot,  6  B.  L.  R.,  85.  See  the  judg- 
ments of  Justice  Markby.  Justice  Markby,  following  Savigny,  held,  that 
the  enjoyment  of  a  negative  easement  was  not  enjoyment  as  of  right, 
unless  it  appeared  that  there  \rvjA patientia  or  submission  on  the  part  of  the 
servient  owner.  But  his  opinion  as  to  the  necessity  of  shewing  patientia 
on  the  part  of  the  servient  owner  in  the  case  of  negative  easements,  does 
not  appear  to  have  been  adopted  or  acted  upon  by  obher  Judges.  Actual 
uninterrupted  enjoyment,  unless  affected  by  express  agreement,  has  been 
considered  to  be  practically  sufficient  for  the  purpose  of  raising  the 
presumption  of  right.  Proof  of  such  enjoyment  for  twenty  years  is,  in 
all  cases,  primd  facie  evidence  of  a  title  which  must  be  rebutted  by  the 
servient  owner.  The  presumption  is,  that  a  party  enjoying  an  easement 
acted  under  a  claim  of  right  until  the  contrary  is  shown :  Gale,  20] ,  208  ; 
Campbell  v,  Wilson,  3  East,  294.  Under  Act  V  of  1882  it  is  not  neces- 
sary, in  the  case  of  light,  air  or  support,  that  the  enjoyment  should  be 
as  of  right,  *'  As  a  rule,  it  is  not  possible  to  prove,  in  the  case  of  such 
easements,  that  the  enjoyment  is  as  of  right  in  the  sense  in  which  these 
words  are  now  understood."  See  Mr.  Stokes-  Speech  in  the  Legislative 
Council,  16th  February,  1882. 

'  Markby,  sees.  377,  401.  See  also  Hureedoss  v.  Jodoonath,  U  W.  R.,  79 
(as  to  the  presumption  of  the  enjoyment  being  under  a  license  when  the 
two  owners  are  near  relatives),  and  expL  1,  sec.  15,  Act  V  of  1882. 
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Lecture  ^'wo^/- possession.     But  enjoyment  under  a  mere  revo- 
—     cable  license,  or  a  permission  granted  for  a  Umited 
period,  or  subject  to  a  condition  on  the  fulfilment 
of  which  it  is  to  cease,  is  not  such  enjoyment  as 
would  ripen  into  an  absolute  and  indefeasible  right 
under    sec.    15    of   the  Easements    Act,  or  under 
sec.  26  of  Act  XV  of  1877.' 
En|n,.ent     Eujoymcut  by  auy  one  in  possession  of  the  domi- 
^  ^  °™    nant  heritage,  whether  as  owner,  tenant,  or  servant 
(and  notwithstanding  any  personal  disability  of  the 
possessor),  may  give  the  owner  a  prescriptive  right. 
Enjoyment  had  by  such  possessor  under  a  claim  of 
right  in  respect  of  such  heritage,  is  sufficient.^ 
What  con-      The  physical  possibility  of  exercising  or  enjoying 
joymentT'an  cascmcnt,   coupled   with   the    determination    to 
exercise  and  enjoy  it  on  one's  own  behalf,  constitutes 
qiuisi'lpOBBeBsion  or  enjoyment.^®     Where  an  easement 
has  once  been  enjoyed  as  of  right,  such  enjoyment 
continues,  if  the  physical  possibility  of  enjoyment  and 
the  mental  determination   to  enjoy  are  not   want- 
ing.    To  prove  continuous  ^'t^o^e-possession,  it  is  not 
necessary  to  prove  continuous   actual  user,  any  more 
than  it  is  necessary  to  prove  continuous  bodily  con- 
tact in  order  to  prove    possession    of  a  corporeal 
thing.^     The  enjoyment   continues  so   long  as    the 

B  See  ezpl.  l,8eo.  16,  Act  V  of  1882.  This  explanation,  it  is  appre- 
hended, is  declaratory  of  the  law  as  it  stood  before  the  passing  of  Act  V 
of  1882. 

*  See  Gale,  206  ;  Tudor,  182  ;  and  sec.  12,  Act  V  of  1882. 

Enjoyment,  by  the  owner  of  a  house,  *^  in  the  persons  of  his  serrants 
and  the  members  of  his  family,"  may  be  sufficient.  Per  Phear,  J., 
I.  L.  R.,  1  Calc,  422,  425. 

"  Mark  by,  sec.  377.    See  p.  421^  supra, 

»  See  Markby,  sec.  877  ;  p.  184,  snpra  ;  Tudor's  Leading  Cases,  p.  190 ; 
and  Flight  r.  Thomas,  11  Ad.  &  EU.,  688. 
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claimant's  right  is  not  interfered  with  whenever  he  has  Lkctubb 

XII 

occasion  to  use  it.*      (But  see  p.  445,  infra.)  ^ 

An  easement  must  be  actually  enjoyed  for  the  full 
period  prescribed,  before  a  prescriptive  right  to  it 
may  be  acquired  under  the  English  Statute.  The 
Indian  law  omits  the  words  "  actually  "  and  "  full  *' 
from  its  rule  for  the  acquisition  of  easements  by 
prescription.  It  is  true  that  illus.  (b)  of  sec.  26, 
Act  XV  of  1877,  seems  to  make  "  enjoyment  *' 
equivalent  to  "  actual  user;  "  but  it  has  been  held 
that  the  Illustration  cannot  be  allowed  to  control 
the  ordinary  sense  of  the  word  "  enjoyment,"  which 
occurs  in  the  section  itself,  and  the  Legislature 
appears  to  have  adopted  this  interpretation  in  Act  V 
of  1882.' 

Evidence  of  user,  a  little  before^  and  again  a/?^r.  Proof  of 
the  prescriptive  period  had  begun^  may  be  ground  enjoyment 
for    presuming    user    and  enjoyment  at    the   com-  prwcribcd 
mencement  of  the  prescriptive  period.*     How  many 
times  the  right  has  been  exercised  during  any  part 
of  the  period  is  not  material  if  the  claimant  exer- 
cised it  as  often  as  he  chose.*     The  enjoyment  of 
the  right  may  continue  to  the  end  of  the  prescriptive 
period, — that  is,  till  within  two  years  before  suit, 
although  there  has  been  no  actual  user  or  exercise  of 

«  Koylaa  v.  Paddo.  8  0.  L.  R,  281,  284  ;  (S.  C),  I.  L.  R.,  7  Calc,  132. 

'  The  objectionable  Illustration  does  not  api>ear  under  sec  15  of  Act  V 
of  1882,  which  corresponds  to  sec.  36,  Act  XV  of  1877.  See  8  0.  L.  R.,  281. 

Even  in  England,  it  has  been  held  in  some  ca^es,  that  actual  user  for 
the  full  period  is  not  necessary.  Flight  v.  Thomas,  Carr  v,  Foster, 
Lawson  v.  Langlej,  cited  in  Goddard  on  Easements,  pp.  124,  130,  132. 

*  Lawson  v.  Langlej,  4  A.  and  E.,  890  ;  Carr  v,  Foster,*  3  Q.  B.,  581  ; 
and  Goddard,  131,  132.  It  appears  from  these  cases  that  there  is 
authority  for  this  proposition  even  in  England. 

*  Carr  r.  Foster,  3  Q.  B.,  581,  587  ;  Tudor's  Leading  Cases,  p.  190. 
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lectubk  the  right  at  the  end  of  the  period.*  Some  disconti- 
—  nuous  easements,  by  their  very  nature,  necessitate  hng 
intervals  between  the  acts  of  actual  user.^  A's  right 
of  passage  for  boats  over  B's  land  when  it  becomes 
covered  with  water  during  the  rainy  season,  can  only 
be  exercised  during  two  or  three  months  of  the  year, 
and  if  there  be  a  la-ck  of  rain,  it  is  probable  that, 
even  for  twenty  or  twenty-one  months,  the  right 
may  not  be  exercised  at  all.®  Again,  as  ponds  are 
not  cleared  every  year,  there  must  be  long  intervals 
between  the  acts  of  exercising  an  easement,  of  put- 
ting the  soil  of  one's  pond  on  another's  land  when 
the  pond  is  cleared.'  So  the  right  of  carrying 
marriage  and  funeral  processions  over  a  neighbour's 
land  cannot  be  exercised  every  year,  unless  marriages 
and  deaths  in  the  family  of  the  claimant  take  place 
every  year.  It  may,  however,  be  doubted  if  a  right 
which  is  capable  of  being  exercised  only  once  in 
ten  or  fifteen  years,  may  be  acquired  by  twenty  years' 
enjoyment  under  the  statutory  rule.* 

•  Kojlas  V.  Puddo,  8  C.  L.  R.,  281,  283.  In  England,  the  weight  of 
anthoritj  is  in  favor  of  the  proposition  that  there  most  be  actual^  i,  e„ 
real,  physical,  positive  enjoyment,  in  the  first  and  the  last  year  of  the 
twenty  years.    See  Hollins  v.  Verney,  11  Q.  B.  D.,  716,  718. 

»  See  Phear  on  Righte  of  Water,  97. 

It  may  be  here  observed,  that,  in  the  opinion  of  Parke,  B.  (recently 
approved  of  by  Lord  Coleridge,  0.  J.),  the  English  Statute  cannot  apply 
where  the  rights  are  nsed  at  intervals  of  two  or  three  years,  for  in  soch 
cases  a  party  conld  not  acquiesce  in  an  interruption  /or  one  year.  (See 
Hollins  V.  Verney,  11  Q.  B.  D.,  716,  718.)  The  words  ''actnal  enjoyment 
for  the  full  period  of  twenty  years "  in  the  Statute,  the  form  of  plea 
under  the  Statute,  and  the  explanation  of  "  intermption  "  of  enjoyment, 
induced  Parke,  p.,  to  inclne  to  the  opinion  that  there  must  be  actoal  user, 
at  least  once  every  year.  The  last  only  of  the  three  reasons  may  i^ply  to 
the  Indian  law  on  the  subject.    Bee  Ooddard,  ISO. 

•  8  C.  L.  FL,  281,  284. 

•  See  Hollins  f.  Verney,  11  Q.  B  D.,  716, 
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A  cessation  of  user  occasioned  by  the  accident  of  lbcturb 

XII. 

a  dry  season  or  other  causes  over  which  the  claimant     — '• 
has  no  control,  is  not  an  interruption  of  the  enjoy-  is  mt  &n' 
ment/®    A  cessation  of  user  of  an  easement  of  grazing  ao^7"^ 
one's    cattle   on  another's  heritage,   caused  by  the 
dominant   owner  not  having  any  cattle  for  two  or 
three  years,  is  also  not  an  interruption  of  the  enjoy- 
ment of  the  right.^ 

Similarly,  suspension  of  user,  by  contract  between 
the  dominant  and  servient  owners,  as  for  instance,  the 
temporary  substitution  by  agreement  of  another  way 
for  that  to  which  the  right  is  claimed,  is  not  an 
interruption.' 

Mere  non-user,  for  a  time,  of  an  easement,  which 
the  claimant  might,  if  he  pleased,  enjoy  during  that 
time,  but  which,  for  some  good  reason,  he  does  not 
care  to  enjoy,  is  not  an  interruption  of  the  enjoy- 
ment.'   There  must  be  an  adverse  obstruction  sid}- 

"  HaU  V,  Swift,  4  Bing.  N.  C,  381 ;  Goddard,  158. 

**  In  estimating  the  daration  of  oser,  it  often  is  no  easy  matter  to  say, 
whether  the  acts  have  been  such  as,  upon  the  whole,  to  constitnte  oon- 
tianoas  nser  ;  whether,  in  fact,  the  absence  of  acts  at  any  time  probably 
arises  from  an  interruption  of  the  right,  or  merely  from  an  interruption 
of  the  user,  the  right  still  existing.  This  must  always  be  a  question  for 
the  jury,  and  would  depend  upon  whether  the  user  were  sufficiently 
frequent  under  the  circumstances  to  be  a  natural  exercise  of  the  right 
claimed  or  seemed  to  have  been  rendered  incomplete  by  some  external 
interferenoe.**    Phear,  97. 

>  Carr  v.  Foster,  3  Q.  B.,  R81 ;  Gk)ddard,  131  ;  Sham  «.  Tariny,  I.  L.  B., 
1  Calc,  422,  430.  The  owner  of  a  house  ceasing  to  use  a  way  to  it,  because 
the  house  is  for  a  time  unoccupied,  is  another  instance.  But,  under 
sec.  47  of  Act  V  of  1882,  the  circumstance  that  the  easement  could  not 
be  enjoyed  does  not  convert  actual  non-enjoyment  (of  a  right  already 
acquired)  into  a  constructive  enjoyment  of  the  right. 

'  Explanation  iii,  sec.  15,  Act  Y  of  1882  ;  Carr  r.  Foster,  3  Q.  B.,  681, 
585 ;  Goddard,  159.  Under  such  circumstances  the  easement  oontinueB 
to  be  constructively  enjoyed.    Qoddard,  159. 

*  I.  L.  B.,  1  Calc,  422,  430. 
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Lkctdre  rmtted  to  for  one  year  after  notice^  before  the  enjoy- 
— .'  ment  could  be  said  to  be  "  interrupted  "  within  the 
meaning  of  the  law  on  this  subject.  The  cessation 
of  actual  user  must  be  caused  by  an  obstruction  by 
the  act  of  some  person  other  than  the  claimant  him- 
self.* And  the  obstruction  must  be  submitted  to,  ov 
acquiesced  in^  for  one  year  after  the  claimant  has 
notice  thereof^  and  of  the  person  making  or  authoriz- 
ing the  same  to  be  made.*  The  existence  of  the 
physical  obstruction,  of  itself,  is  not  sufficient  notice, 
as  it  does  not  show  by  whom  or  by  whose  authority 
the  obstruction  is  put  up.*  In  order  to  negative 
submission  or  acquiescence,  in  a  case  where  the 
obstruction  cannot  be  summarily  removed,  it  is 
enough  if  the  claimant  communicates,  in  a  reason- 
able manner,  to  the  party  causing  the  obstruction 
that  he  does  not  really  submit  to  or  acquiesce  in  it.' 

*  A  mere  voluntary  act  of  the  claimant  not  amoantingr  to  a  **  disooa- 
tinuance  "  is  not  safficient.  I.  L.  R.,  1  Calc,  422.  The  obstmotlve  act 
must  be  committed  by  the  servient  owner  or  by  a  stranger.  DaTiee  r. 
Williams,  16  Q.  B.,  546  ;  Goddard,  160. 

«  Seo.  26,  Act  XV  of  1877  ;  sec.  15,  Act  V  of  1882.  It  has  been  held  in 
England,  that  an  interraption  oooarring  after  an  enjoyment  of  nineteen 
years  and  a  half,  and  lasting  for  six  months,  will  not  prevent  the 
acquisition  of  a  right  at  the  end  of  twenty  years.  Thomas  r.  Flight,  8  01. 
and  Fin.,  231.  This  case  is  referred  to  in  I.  L.  R.,  6  Gala,  pp.  399,  404. 
In  British  India,  after  the  twenty  years,  the  interraption  may  last  for 
nearly  two  years  without  destroying  the  right. 

•  Siddon  v.  Bank  of  Bolton,  19  Ch.  Div.  (24th  January  1882). 

'  Glover  v,  Coleman,  10  L.  B.,  C.  P.,  108  ;  Tudor,  p.  186.  The  claimant 
must  do  something  which  shews  that  he  is  **  not  satisfied  to  submit.*^  It 
is  not  necessary  to  take  active  steps  to  remove  the  obstruction  or  bring 
an  action  within  the  year.  The  fact  whether  the  claimant  has  submitted 
to  or  acquiesced  in  the  obstruction  must  be  determined  with  reference  to 
the  circumstances  of  each  case.  The  claimant  cannot,  by  mere  fruitless 
protests,  defer  the  bringing  of  an  action  for  several  years.  Reeistanoe 
of  the  interruption  by  same  of  a  body  of  persons  claiming  the  right  is 
sufficient.    See  Gale,  176  (note)  ;  Goddard,  160 ;  I.  L.  R.,  1  Mad.,  339. 
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Repeated  interruptions  in  factj  or  adverse  obs-  Lbcturb 
tractions,  though  not  continued,  and  submitted  to,  — '- 
for  one  year,  are  good  evidence  to  show  that  the  repeal^ 
enjoyment  was  not  peaceable.®  A  voluntary  dis-  Itrn^ns,' 
continuance  of  the  enjoyment  of  a  right,  which  is  urydi^' 
m  course  of  acquisition  by  user,  operates  m  the  same 
way  as  an  abandonment  or  permanent  relinquishment 
of  a  right  already  acquired.  After  the  discontinuance 
or  abandonment,  the  right  cannot  be  constructively 
enjoyed.*  The  want  of  the  determination  to  exercise 
or  enjoy  the  easement  puts  the  enjoyment  which 
would  otherwise  have  continued  to  an  end.  If  the 
dominant  owner  bricks  up  a  doorway,  or  substitutes 
a  blank  wall  for  a  wall  in  which  there  is  a  window,  he 
renders  it  physically  impossible  to  exercise  his  right 
of  way  or  his  right  to  light  through  the  door  or 
window  ;  and  if  the  obstruction  is  allowed  to  continue 
for  a  considerable  period,  the  enjoyment,  in  the 
absence  of  other  evidence,  may  be  presumed  to  have 
been  discontinued  or  abandoned.  Such  voluntary 
discontinuance  of  user,  though  not  an  interruption 
within  the  meaning  of  sec.  26  of  Act  XV  of  1877, 
or  sec.  15  of  Act  V  of  1882,  prevents  the  acquisi- 
tion of  the  easement.  A  person  who  incapacitates 
himself  by  his  own  act  from  any  possible  use  or 
enjoyment  of  the  easement,  cannot  be  said  to  enjoy 
the  easement  openly  claiming  a  right  thereto.^®  He 
cannot,  for  this  reason,   acquire    a   right   by  pres- 

*  Eaton  V.  Swansea  Waterworks  Company,  17  Q.  B.,  267  ;  Goddard,  154. 

*  See  I.  L.  R.,  1  Calc,  422,  429.  The  continuity  of  user,  which  is  to 
establish  a  right  bj  prescription,  is  broken  by  diteontinuatwe.  See 
p.  427,  ihid.  As  to  the  three  kinds  of  interrnptionMy.  see  p.  404,  note,  supra. 

^*  See  Sham  r.  Tariny,  I.  L.  R.,  1  Calc,  422,  430. 
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Lectubb  cription,  unless,  indeed,  he  resumes  the  enjoyment, 

— \     and  continues  to  enjoy  for  a  fresh  period  of  twenty 

years. 

Kfifecto!         Interruptions  in  the  enjoyment  of  an  easement  as 

tions  in  en-  suck^  by  reasou  of  unity  of  possession,  at  any  time  dur- 

^aI7a!L^t  ing  the  twenty  years,  though  technically  not  interrup- 

Hgku        tions,  break  the  continuity  of  the  requisite  enjoyment, 

and  destroy  altogether  the  eflFect  of  the  previous  user.* 

Interruptions  in  the  enjoyment  of  an  easement  as 

of  right  (except  in  the  case  of  light,  air  or  support 

under  Act  V  of  1882),  by  reason  of  the  claimant 

asking  the  leave  or  permission  of  the  servient  owner 

during  the  twenty  years,  also  break  the  continuity  of 

the  requisite  enjoyment.*     In  these  cases,  although 

there  is  no  interruption  in  the  enjoyment  in  fact  by 

an  adverse  obstruction,  the  claimant  cannot  be  said 

to  have  enjoyed  the  right  as  an  easement  or  as  of 

right,  for  the  period  of  twenty  years  ending  within 

two  years  next  before  the  suit. 

CompufA-       An  enjoyment  next  before  some  action  or  suit,  in 

p"^rip-***  which  the  claim  is  brought  into  question,  confers  a 

tive  period,  j^gl^t  (uudcr  2  and  3  Will.  IV,  c.  71),  which  may,  m 

England  and  Ireland,  be  set  up  in  every  subsequent 
action  and   suit.'      But,  in  British  India,  in  every 

*  Onley  v.  Gardiner  ;  Gale,  215,  216.  In  one  case  of  a  right  to  li^kt 
(Ladyman  v.  Grave,  6  L.  R.,  Ch.  App.,  763),  two  different  periods  of 
enjoyment,  diaoonnected  by  unity  of  possession  in  the  interval,  were 
allowed  to  be  added  together  to  make  np  the  twenty  years  required  by 
the  law ;  see  Gale,  172 ;  Goddard,  155.  According  to  the  Indian  law, 
in  every  case,  the  period  of  twenty  years  must  end  within  two  years  next 
before  the  suit,  and  an  easement  of  light,  like  any  other  easement, 
must  be  enjoyed  as  an  easement  for  such  period. 

*  See  Goddard,  156,  157. 

*  Cooper  r.  Hubbuok  (120.  B., N.  S.,  456, Williams,  J.,  diss.) ;  6ale,174  ; 
Goddard,  128. 
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suit  wherein  the  claim  is  contested,  the  period  of  lrctukb 
enjoyment  is  to  be  computed  with  reference  to  that     — •' 
particular  suit,  except,  of  course,  where  the  servient 
owner  is  estopped,  by  a  former  judgment,  from  effect- 
ually contesting  the  claim. 

The  prescriptive  period  of  twenty  years  may  begin 
with  the^r5^  ax^t  of  enjoyment,  except  in  the  case  of 
an  easement  to  pollute  the  water  of  a  private  river, 
tank,  &c.  The  enjoyment  of  such  an  easement,  so 
long  as  the  servient  heritage  is  not  perceptibly  pre- 
judiced by  it,  is  not  to  be  taken  into  account.  The 
period  begins  to  run  when  the  pollution  first  becomes 
perceptibly  prejudicial  to  the  riparian  or  other  ser- 
vient owner.* 

In  computing  the  period  of  twenty  years,  the  time 
during  which  the  servient  owner  has  been  under  a 
disability  is  not  excluded.* 

But,  under  sec.  27,  Act  XV  of  1877,  and  sec.   16,  ^^^^^;^ 
Act  V  of  1882,  if  the  servient  heritage  has  not  been  >«  favor  of 

'  ^D  reversioner 

in  the  possession  of  the  full  owner,   but  has  been  ?'  servient 

^  ^  '  heritage. 

imder  a  lease  for  a  term  exceeding  three  years,  or  has 
been  subject  to  an  interest  for  life,  the  time  during 
which  such  lease  or  interest  has  continued,  is  condi- 
tionally excluded  from  the  computation  of  the  period, 
— that  is,  provided  the  person  entitled  to  the  servient 


*  Pollution  of  water,  at  first  slight  and  imperceptible,  often  g^radnallj 
increases  by  reason  of  the  increase  of  the  dominant  mannfaotory,  or  town, 
which  pours  its  sewage  or  other  foul  matter  into  the  nearest  brook  or 
river.  See  Gbldsmid  v.  Tunbridge  Commissioners  ;  Goddard,  210, 243 ;  and 
Expl.  iy,  sec.  15,  Act  V  of  1882. 

There  can  be  no  prescription  to  make  a  common  nuisance  which  is  a 
prejudice  to  all  people.  There  can  be  no  prescription  to  send  sewage  into 
a  public  river.    Oale,  484  (note). 

*  See  Arzan  v.  Bakhal,  I.  L.  R.,  10  Calc,  214. 
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lbcturb  heritage  on  the  determination  of  such  term  or  inter- 

XII 

— .'  est  resists  the  claim  within  three  years  next  after 
such  determination.  It  is  only  under  this  provision 
that  two  periods  of  valid  enjoyment,  separated  by  a 
period  of  invalid  enjoyment,  may  be  tacked  together 
to  make  up  the  required  enjoyment  for  twenty  years. 
The  period  of  continuous  enjoyment,  partly  valid 
and  partly  invalid,  may,  in  this  case,  extend  back  to 
a  time  which  is  more  than  (20  +  2)  twenty-two  years 
before  the  suit.  And  here  the  express  provision  of 
the  law  introduces  an  exception  to  the  rule  which 
requires  a  valid  enjoyment  for  twenty  years  ending 
within  two  years  next  before  the  institution  of  the  suit* 
Efifccto!  The  effect  of  this  provision  is  not  to  unite  two 
sion.  disconttniums  periods  of  valid  enjoyment,  but  to 
extend  the  period  of  continuous  enjoyment  by  so 
lonor  a  time  as  the  term  or  life-interest  continues.' 
Where  the  lessor  or  reversioner  of  the  servient  herit- 
asce  resists  the  claim  within  the  time  allowed,  the 
claimant  must  show  twenty  years'  valid  enjoyment 
either  wholly  before  the  beginning  of  the  term  or  life- 
interest,  if  such  term  or  interest  subsisted  at  the  com- 
mencement  of  the  two  years  next  before  the  suit ;  or 
partly  before  and  partly  after ^  if  such  term  or  inter- 
est ended  more  than  two  years  before  the  suit,* 
Evidence  of  user  for  fifteen  years  before  the  com- 
mencement of  the  term  or  life-estate,  user  during  the 
term  or  life-estate,  and  user  for  five  years  after  the 
term  or  life-estate,  continuously  down  to  within  two 
years  of  the  suit,  would  be  sufficient  to  establish  the 

•  Gale,  184  ;  Tudor,  191  ;  Goddard,  134, 135. 

'  Per  Parke,  B.,  iu  Onley  r.  Gardiner,  4  M.  &  W.,  500. 

*  See  Goddard,  134,  135. 
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right.  But  non-enjoyment  during  the  term  or  life-  liEcruRB 
estate  would  prevent  the  two  periods  of  valid  enjoy-  — '- 
ment  from  being  tacked  together.  The  time  excluded 
from  the  computation  is  excluded  for  the  benefit 
of  the  lessor  or  reversioner,  and  not  for  the  benefit  of 
the  claimant.  The  latter  must  show  valid  enjoyment 
for  twenty  years,  besides  uninterrupted  enjoyment 
during  the  time  which  has  to  be  excluded.* 

Before  the  enactment  of   a  law  of   prescription  The  raie  of 
proper  in  British  India,  it  was  held  by  the  Madras  Hioch  "«« *>o^ 

51     *^  rrt         j^  77  °      iar  binding? 

Court  (m  Ponrmsawmy  v.  The  Collector  of  Madura^  <>"  Govern- 
5  Mad.,  6),  that  the  right  to  an  easement  was  as  valid 
against  the  Grovemment  as  it  was  against  a  private 
owner  of  land.  There  can  be  no  doubt  that  the 
presumption  of  a  right  arising  from  long  enjoyment 
arises  against  the.  Government  in  the  same  way  as 
it  does  against  private  individuals.^® 

But  the  question  whether  an  easement  may  be 
acquired  against  the  Government  in  respect  of  pro- 
|>erty  belonging  to  the  Government,  under  a  rule 
of  statutory  prescription,  when  such  rule  does  not 
expressly  embrace  the  Government,  has  not  been 
directly  answered  in  any  reported  Indian  case  that  I 
know  of.  In  the  English  Statute  of  Prescription 
(2  &  3  Will.  IV,  c.  71),  the  Crown  is  named  in  sees.  1 
and  2  (which  relate  to  the  acquisition  of  profits  and 
easements  in  general),  but  is  not  named  in  sec.  3 
(which  relates  to  the  particular  easement  of  light). 


•  See  Clayton  r.  Corby,  2  Q.  B.,  813 ;  Pye  v,  Mnmford,  11  Q.  B.,  676  ; 
Oale,  1 85.  Intermption  by  the  termor  or  life-tenant,  or  any  other  person, 
even  daring  the.  time  which  has  to  be  excluded  from  the  oompntation 
of  the  presoriptiye  period,  prevents  the  acquisition  of  the  right. 

*•  See  p.  199  (note  4),  mpra. 
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^xii  *^  and  it  has  been  laid  down,  that  the  Statute  being 
—     of  the  nature  of  a  law  of  limitations,  the  Crown  is  not 
prejudicially  affected  by  the  provisions  of  sec.  3  of 
the  Statute.^ 

According  to  the  rule  of  construction  mentioned  at 
page  199,  supra^  sec.  26  of  Act  XV  of  1877  would 
seem  not  to  be  applicable  to  the  acquisition  of  ease- 
ments in  or  upon  or  in  respect  of  property  belonging 
to  Government.  But  the  Calcutta  High  Court,  in 
Arzan  v.  Rakhal^^  assumes  that  the  section  does 
apply  to  such  acquisition  against  the  Government.' 
It  is  very  likely  that  theframers  of  Act  IX  of  1871 
and  Act  XV  of  1877  took  the  same  view  of  the 
matter.  But  now,  the  last  paragraph  of  sec.  15,  Act  V 
of  1882,  expressly  provides,  that  the  twenty  years'  rule 
shall  not  apply  where  the  servient  heritage  belongs  to 
Government.  In  analogy  to  the  law  of  limitation 
applicable  to  suits  by  Government,  it  is  provided  that 
the  enjoyment  of  an  easement  must  continue  for 
sixty  years  before  a  right  to  it  can  be  acquired  against 
Government,  by  positive  prescription  under  the  Act.* 
uoriiJfe-  -^  right  acquired  under  the  positive  enactments 
d^^i^**  referred  to  above  (like  the  right  to  light  under  2  and  3 
hnpiyi  Will.  IV,  c.  71)  is  matter  juris  positiviy  and  does  not 
require  any  presumption  of  a  grant.*     The  theory 

*  Brown,  243  ;  Doe  d  The  Qaeen  v.  The  Arohbifihop  of  York,  11  Q. 
B.,  81.  The  Crown,  howeyer,  may  take  advantage  of  the  proyisions  of 
the  law  against  a  subject. 

*  I.  L.  B.,  10  Calc,  214,  219. 

*  See  p.  199,  supra, 

^  Bat  there  is  no  express  provision  in  Aot  V  of  1882  which  predndes 
the  Oourte  from  presuming  a  grant  from  twenty,  thirty  or  fifty  yean* 
user  of  an  easement  against  the  Gk>vemment.  See  Banning,  252; 
1 1  East,  488. 

*  See  Tapling  v.  Jones  ;  Goddard,  125, 126, 172. 
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of  presumed  grants  is  not  recognized  by  either  Act  XV  lbcture 
of  1877  or  Act  V  of  1882.*^  The  objection  that  the  — 
easement  in  a  particular  case  was  not  or  is  not  capable 
of  being  granted^  caimot,  perse,  prevent  the  acquisition 
of  such  easement  by  statutory  prescription  in  British 
India.  Property  belonging  to  a  person  who  cannot 
alienate  it  or  impose  an  easement  upon  it,  may  be  sub- 
jected to  an  easement  by  prescription  under  the  Acts/ 

Section  26  of  Act  XV  is  (expressly)  applicable  The  mie 
to  affirmative,  as  well  as  to  negative,  easements,  and  negative  as 
there  is  nothing  in  sec.  15,  Act  V   of  1882   which  affirmative 
restricts  its  application  to  affirmative  easements  only.  ®*'*™®° 
There  is,  therefore,  no  valid  objection  to  the  acquisi- 
tion of  a  negative^  easement  by  prescription  under 
these  Acts.     Whether  the  inchoate  enjoyment  of  such 
an  easement,  before  it  has  matured  into  a  right,  is  an 
actionable  wrong,  or  not,  does  not  affect  the  question, 
if  it  is  capable  of  being  physically  interrupted  by 
some  erection,  excavation,  or  other  act  done  upon  the 
servient  heritage. 

It  is  not  necessary  that  resistance  to,  or  interruption  '^^^7^" 
of,  the  enjoyment  of  an  easement,  should  (as  suggested  ^yJ^^^Jn^ 
by  certain  English  cases )  be  conveniently  practicable.  °®®**  "?^  ^® 

J  o  u    tr  convenient- 

The  policy  of  the  law  in  favor  of  possessory  titles  JjJJ^**^^*" 
would  be  defeated,  if  the  greater  or  less  facility  or  diffi- 
culty,  convenience  or  inconvenience,  of  practically 
interrupting  a  particular  easement,  affected  the  ques- 
tion of  its  acquisition  by  prescription.^   When  the  right 

*  See  Report  of  tbe  Select  Committee,  dated  6th  July  1881,  India 
Gazette,  Part  V,  p.  1017  ;  Arzan  v.  Rakhal,  L  L.  B.,  10  Gale,  214. 

'  See  Lemaitre  r.  Davis,  19  Ch.  D.,  211. 

*  The  English  Statute  does  not  apply  to  negative  easements  other  than 
the  right  to  Ught,  see  Gale,  169  ;  3  Exch.,  567. 

*  See  Lord  Selbome^s  jadgment,  6  App.  Gas.,  796—799. 

D  D 
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Lecturk  claimed  is  too  large  and  indefinite  in  its  nature,  and  in- 
— '-     capable  of  definite  enjoym^ait,  it  may  not  be  expedient 
to  hold  that  such  right  may  be  acquired  by  prescrip- 
tion ;^®  but  the  language  of  the  Acts  does  not  prevent 
its  acquisition,  so  long  as  it  is  capable  of  open  enjoy- 
ment by  the  dominant  oitner,  and  the  user  is  capable 
of  beingj  anyhow^  interrupted.     It  may  be  contended 
Senrmust  ^^^^  *^®  "^^^  ^^  ^  right  whlch  is  incapable  of  being 
of  iia!^'*'  interrupted  by  any  physical  obstruction  on  the  servient 
ruption.     heritage,  and  which  is  also  incapable  of  being  prevent- 
ed by   action,  is,  practically^  user  or  enjoyment  tcith^ 
out  interruption.     But   the  interpretation  which  has 
been  put  upon  the  Words   *'  enjoyed  without   inter- 
ruption" in  the  English  Statute,   is,   that  a  thing 
which  is  incapable  of  interruption  cannot  be  said  to 
be  **  enjoyed  without  interruption."  ^     The  enjoyment 
of  light  and  air  may  be  easily  interrupted  by  hoard- 
ings, &c.     The  enjoyment  of  lateral  support  is  also 
capable  of  being  physically  interrupted,   and  is,  at 
least  theoretically,  actionable.     The  enjoyment  of  a 


»•  See  6  App.  QtJ^  769,  798,  824. 

The  following  are  some  of  the  cases  in  which  it  has  been  held,  in 
England,  that  certain  rights  cannot  be  acqnir^  by  prescription  : 

Webb  ».  Bird,  10  G.  B.  (N.  S.),  282;  13  ibid,  841  (claim  to  have  ft«e 
access  for  all  the  winds  of  heaveh  to  the  sails  of  a  windmill) ; 

Attorney-General  t.  Doughty,  2  Yes.,  Sen.,  453  (claim  to  unobstmcted 
prospect)  ; 
Chosemore  v.  Richard,  7  H.  L.  C,  349  (claim  to  percolating  water  noi 

passing  in  a  definite  channel)  ; 

Bryant  r.  Lefever,  4  C.  P.  D.,  172  (claim  to  free  access  of  wind  to  aad 
from  a  chimney  for  the  egress  of  smoke)  ; 

Bturges  r.  Bridgeman,  11  Ch.  D.,  852  (claim  to  make  a  noise  in  one*9 
own  hoose,  and  to  set  the  air  or  ether  in  motion,  when  sncli  noise  dkl 
not  cause  annoyance  to  any  neighbouring  proprietor  at  the  beginning  of 
the  preftcriptiTe  period). 

*  See  Webb  r.  Bird,  10  C.  B.  (N.  8,)>  282 ;  Goddard,  119,  UO  >  Stvrgcs  «. 
Bridgeman,  11  Ch.  D^  852. 
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right  of  way  is  both  physically  and  legally  prevent-  Lecture 
ible.  If  a  man,  by  working  certain  machines  in  his  — ^ 
own  house,  makes  a  noise,  and  sets  the  air  or  ether 
in  motion,  so  as  to  interfere  with  the  physical  comfort 
of  his  neighbour,  such  neighbour  cannot  prevent  the 
noise  except  by  suing  out  an  injunction.  If  the  ad- 
joining lands  are  unoccupied,  and  no  damage  is  caused 
to  anybody  by  the  noise,  it  is  not  preventible  either 
physically  or  legally.  If  such  adjoining  lands  are 
subsequently  occupied,  the  previous  enjoyment  of  the 
owner  of  the  machines  does  not  prevent  the  new 
occupiers  from  suing  him  for  the  nuisance.  But  sup- 
posing the  occupiers  of  the  adjoining  lands  neglect  to 
prevent  the  making  of  the  noise  for  twenty  years,  the 
owner  of  the  machines  may  acquire  by  prescription 
an  easement  of  setting  the  ether  in  motion  over  the 
ndjoining  lands,  to  the  discomfort  of  their  owners 
and  occupiers.^ 

The  only  easements  which  cannot  be  acquired  by  wimtease- 

^      ,     •'  X  ./    inenta  can- 

jH'escription  under  Act  V  of  1882,  and  presumably  n«^  ^e  ac- 
under  Act  XV  of  1877,  are  the  four  classes  of  rights  prescrip- 
which  iire  mentioned  below  :^ 

1.     Rights  which  would  tend  to  the  total  destruction  iigfruJtlve 
of  the  servient  heritages^  or  of  the  subjects  of  the  rights.  ^^^^7**"' 
In  Dyce  v.  Lady  James  Hay^  the  Lord  Chancellor  "i^^^  ^"^" 
said,  that  "  Neither  by  the  law  of  Scotland,  nor  of 
England,  can  there  be  a  prescriptive  right  in  the  nature 
of  a  servitude  or  easement  so  large  as  to  preclude  the 
ordinary  uses  of  property  by  the  owner  of  the  lands 


'  See  Sturges  v.  Bridgeman  ;  Goddard,  121,  note  (U). 
•  ;8ee  Beo.  17,  Act  V  of  i882. 
«  1  Macq.  H.  L.  Gas.,  805. 
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Lbctube  affected."  *     The  learned  editors  of  Grale's  work  on 

XII 

— '•     Easements  are  of  opinion,  that  this  rule  applies  only  to 
cases  where  a  large  and  indefinite  number  of  persons 
claims  a  right  in  the  nature  of  an  easement.*     A  claim 
of  a  profit  in  alieno  sOj  in  order  to  be  valid,  must, 
according  to  English  law,  be  made  with  some  limit- 
ation or  restriction.^    An  indefinite  claim  to  destroy 
the   subject-matter  (e.  g.^   by  taking  away  minerals 
which  are  part  of  the  soil,  or  destroying  a  fishery) 
cannot  be  supported  in  law.'    The  rule  laid  down 
in  Act  V  of  1882  applies  to  aU  prescriptive  easements 
and  profits  which  tend  to  the  destruction  of  the  ser- 
vient heritage  or  of  the  subject  of  the  right.     In 
Joy  Doorga  v.  Juggemath^  Macpherson  and   Moo- 
kerjee,  J  J.,  held,  that  no.  length  of  time  can  give  a 
party  such  a  right  as  destroys  all  the  ordinary  uses 
of  the  servient  property,-.,  g.,  a  straggling  right  to 
the  promiscuous  use  of  a  whole  property   for   the 
purpose  of  driving  cattle  over  it.     And,  according  to 
Act  V  of  1882,  if  the  exercise  of  the  right  is  likely  to 
be  destructive  of  the  servient  property  or  its  usufruct, 
it  cannot  be  acquired  by  prescription.      If  the  ser- 
vient owner  has  actually  granted  such  a  right,  he  is, 
of  course,  bound  by  his  grant. 


*  Goddard,  224.  *  Gale,  4  5c  20.  '  Tudor,  135  ;  p.  353,  supra. 

*  Bee  7  App.  Gas.,  646  ;  and  Phear,  81,  83. 

*  16  W.  R.,  295.  See  also  M.  Zumor  v.  M.  Doorgaben,  1  W.  B.,  230, 
where  Kemp  and  Glover,  JJ.,  held,  that  the  right  claimed  by  prescription 
mnst  not  be  so  large  as  to  extinguish  or  destroy  all  the  ordinary  uses  or 
profits  of  the  property.  In  Durgaohum  v.  Kalikumar,  8  0.  L.  R.,  S75, 
Sir  Richard  Garth,  0.  J.,  held,  thac  a  right  of  way  in  every  direction  over 
the  defendant's  land  or  water  cannot  be  claimed  by  preseription.  In 
order  to  acquire  a  right  by  prescription,  the  claimant  moat  piore  Xh» 
exercise  of  the  right  of  way  in  a  particular  direction. 
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2.     Under  para.  1  of  sec.  26  of  Act  XV,  and  under  lecturb 
para.  1  of  sec.  15  of  Act  V,  a  right  to  unobstructed     -—i 
light  or  air  can  only  be  acquired  for  the  benefit  or  frce*pa»-^ 
in  respect  of  buildings ;  and  sec.  17  of  Act  V  declares  ifghtwair 
that  a  right  to  the  free  passage  of  light  or  air  to  l^X" 
an  open  space  of  ground  cannot  be  acquired  by  pres- 
cription in  any  case.     It  has  been   held  in  England, 
that  such  a  right  cannot  be  so  acquired  in  respect  of 
a  timberyard  and  sawpit.^^ 

3  and  4.    Every  owner  of  land  has  a  naiurcd  right  s  Rigiitto 
to  collect  and  dispose,  within   his  own  limits,  of  all  water  not 
water  on  or  under  its  surface,  which  does  noif  pass  a  stream, 
in  a  defined  channel.'     Clauses  (c)  and  {d)  of  sec.  17  perma- 
of  Act  V  enact,  in  accordance  with  the  principle  of  "oiiecited. 
the  ruling  in  Kena  Mahomed  v.  Bohatoo  Sircar j^  that  ti  unfer- 
a  right  to  the  uninterrupted  flow  of  such  waters  wa*t^r  not 
cannot  be  acquired  by  a  neighbouring  proprietor  by  SXTf  *° 
prescription.     If  surface  water  reaches  and  flows  in  ^  *°"* ' 
some  definite  channel,  or  if  it  is  permanently  collected 
in  a  pool,  tank  or  otherwise,  then,  and  then  only,  may 
a  right  to  such  water  be  acquired  by  a  neighbour 
by  prescription.       Similarly,  a  right  to  underground 
water,  which  does  not  pass  in  a  defined  channel,  but 
merely  percolates    through    the   strata  in  unknown 
channels,  cannot  be  acquired  by  prescription.     The 
owner  of  the  land  may  divert    such  underground 
water,  even  if  it  had  been  allowed  to  percolate  the 
soil,  and  to  pass  into  the  claimant's  land  for  twenty 
years  and  upwards.'    But  the  owner  of  land  has  no 

^  Ooddard,  176 ;  Bee  also  Potts  v.  Smith,  L.  R.,  6  £q.,  311. 

*  See  nioB.  (g),  sec.  7,  Act  V  of  1882.         *  Marshall's  Beport,  606. 

*  See  Ghasemore  v,  Richards,  2  H.  andN.,  168;   7  H.  L.  Gas.,  849; 
Goddard,  199  ;  Tudor,  196.    One  of  the  reasons  given  for  the  decision 
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lectuke  such  right  to  percolating  water  under  the  surface  of  his 

— '.     land,  as  would  prevent  his  neighbour  from  draining 

away  the  water  by  lawful  operations  on  his  oWn  soil.* 

Rights  The  right  to  an  easement  acquired  by  prescription 

VtrZ^-    under  Act  XV  of  1877,  or  Act  V  of  1882,  whether 

cfiptionare  •11  •  n     i         n         •  x. 

absolute  acquired  by  an  occupier  or  owner  of  the  dominant 
neiiu*^*^"™*  heritage,  becomes  permanently  appurtenant  to  such 
heritage  as  an  absolute  and  indefeasible  right.*  If 
acquired  by  an  occupier  of  such  heritage,  it  is 
acquired  on  behalf  of  the  owner,^  and  continues  until 
it  is  abandoned  or  released  by  such  owner  or  extin- 
guished by  operation  of  law/      Prescription    under 

in  Chasemore  v.  Richards,  was  that  the  owDer  could  not  prevent  or  tt^p 
the  percolation  of  water.  But  as  percolating  water  may  be  diverted  and 
appropriated  by  the  owner,  the  use  of  it  by  another  is  capable  of  inter- 
ruption. Under  Act  V,  sec.  17,  the  question  whether  such  user  isji^r*?- 
rentihle  or  not  does  not  arise. 

*  Acton  r.  Blundell,  12  Mees.  and  W.,  324;  Tudor,  196.  There  are 
streams  which  sink  underground,  pursue  for  a  short  space  a  subterra- 
neous course,  and  then  emerge  again.  Such  underground  water  flows 
in  a  known  and  defined  channel,  and  the  rule  as  to  percolating  water 
does  not  apply  to  it.  Tudor,  197. 

'  Sec.  26  of  ActXY  expressly  says,  that  the  right  acquired  shall  beabso* 
lute  and  indefeasible.  Sec.  15,  Act  V,  says,  that  the  right  shall  be  absolute. 
It  is  apprehended  that  the  Legislature  did  not  intend  to  alter  the  law 
by  the  omission  of  the  words  "and  indefeasible"  from  sec.  16.  It  is 
possible,  however,  that  as  sec.  43  of  Act  Y  renders  the  right  defeasible  by 
certain  attempts  to  extend  the  user,  the  term  *'  indefeasible  '*  is  omitted 
with  the  object  of  meeting  Lord  Westbury's  argument  in  Tapling  r. 
Jones.    See  Goddard,  307,  308  ;  p.  443  (note),  infra. 

•  See  GWdard,  89  ;  sec.  12,  Act  V  of  1882. 

^  Even  a  sale  of  the  servient  estate  or  tenure  (free  from  encumbrances) 
for  arrears  of  revenue  or  rent,  does  not,  it  is  apprehended.  exUngnish 
a  prescriptivt  easement.  But  the  acquisition  of  land  (absolutely  and 
free  from  encumbrances)  under  the  Land  Acquisition  Act,  does,  it 
has  been  held,  extingtdsh  incorx>oreal  rights  of  the  nature  of  ease- 
ments.  (See  Collector  r.  Nobin,  8  W.  R.,  27  ;  In  re  Fenwick,  14  W.  R., 
Or.,  72.)  As  to  the  implied  f^^tit  of  easements  necessary  far  the  land 
BO  acquired,  see  p.  d95  (note),  supra,  EasettientB  erptessHy  imposed  by  the 
servient  owner  are  extinguiiAied  by  a  sale  for  arrears  of  revenue  or 
rent    See  iUus.  {e\  sec.  37,  Act  V  of  1882. 
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these  Acts  gives  a  good  title  against  all  persons,  Lectueb 
including  the  owner  of  the  seryient  heritage,  even  — '. 
where  such  heritage  was  in  the  possession  of  a 
temporary  tenant  at  the  time  of  the  acquisition, 
provided  the  owner  did  not  avail  himself  of  the 
special  proviso  in  sec.  27  of  Act  XV,  or  sec.  16  of 
Act  v.*  A  right  acquired  under  these  Acts  being 
absolute,  is  not  subject  to  any  condition  or  qualifica- 
tion.* Enjoyment  of  an  easement  for  the  prescribed 
period  under  a  grant  imposing  an  easement,  but 
subject  to  an  express  or  implied  condition,  does  not 
confer  an  indefeasible  right,  and  is  therefore  not  vaild 
under  sec.  26  of  Act  XV,  or  sec.  15  of  Act  V.  But 
where  a  right  is  acquired  under  these  sections  by  a 
valid  enjoyment  for  the  prescribed  period,  the  right 
is  absolute  and  indefeasible. 

The   inchoate  enjoyment  of  an  affirmative  ease-  Prewnp- 
Qient,  before   it   ripens   mto   an   absolute   right    by  lizes  previ. 

,,  ,  .  0U8  user. 

prescription,  gives  the  servient  owner  a  right  to  sue 
for  a  series  of  trespasses  ;  but  as  soon  as  the  pres- 
criptive right  is  acquired,  the  whole  of  the  previous 
user  is  legalized  from  its  commencement.^^ 

When  an  easement  has  been  acquired  by  prescrip-  Extent  «nd 
tion,  questions  as  to  the  extent  of  the  easement  fre-  enjoymeDt 
quently  arise.     The  general  rule  on  the  subject  is,  that  cripuTe      • 
the  extent  of  the  easement  and  the  mode  of  its  enjoy-  ^'^'^' 
ment  must  be  determined  by  the  accustomed  user  of 


*  Tenftnts  holding  permanent  and  transferable  tenures  even  under  the 
same  semindar  maj  acquire  easements  against  each  other.  See  Large  v. 
Pitt  and  Statement  of  Objects  luid  Reasons,  Ind.  Gaz.,  1 3th  Nov.  1880. 

'  See  Lord  Westbury's  judgment  in  Tapling  r.  Jones,  11  H.  Lds.,  290 ; 
Oale,  607. 

*•  Wright  e.  Williams  ;  Ooddard,  136. 
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lectubk  the  right.*  The  Court,  however,  is  not  bound  to  found 
— .*  its  judgment  entirely  upon  the  actual  user  proved.  It 
may,  and  should,  take  into  consideration  the  surround- 
ing circumstances  connected  with  the  actual  user. 
If  a  way  was  used  for  the  several  purposes  for  which 
it  was  wanted  during  the  prescriptive  period,  there 
may  be  a  ground  for  inferring  that  there  was  a  right 
of  way  for  aU  purposes;  but  if  the  user  was  confined  to 
one  purpose,  or  to  particular  purposes  only,  the  Court 
would  not  be  justified  in  finding  that  the  right  ex- 
tended to  all  purposes.*  Though  a  carriageway  may 
include  a  horseway,  it  does  not  necessarily  include  a 
drift  way,  the  general  rule  being  that,  in  the  absence 
of  evidence  of  the  purpose  for  which  the  right  was 
acquired,  a  right  of  way  of  any  one  kind  does  not 
include  a  right  of  way  of  any  other  kind.'  Where  a 
right  of  way  to  and  from  a  certain  house  has  been 
acquired,  •  it  may  be  used  not  only  by  the  dominant 
owner,  but  by  the  members  of  his  family,  his  guests, 
lodgers,  servants,  workmen,  visitors  and  customers, 
for  such  user  is  necessary  for  the  beneficial  enjoy- 
ment of  the  house  to  which  the  right  is  appurtenant. 
So,  if  the  house  is  let  to  a  tenant,  the  tenant  may  use 
the  way,  and  the  owner  also  may  use  it  for  the  pur- 
pose of  collecting  the  rent  and  seeing  that  the  house 
is  kept  in  repair.* 
How  far  When  the  exercise  of  an  easement  can,  without 
plll^df^    prejudice  to  the  dominant  owner,  be  confined  to  a 

enjoyment ■ 

nifiy  be  i  Goddard,  221,  247  ;  d.  (<2).  seo.  28,  Act  V  of  1882 ;  13  C.  L.  B.,  152. 

altered.  ,  Cowling  r.  Higginson  ;  Goddard,  248. 

■  Ballard  v.  Djson ;  Goddard.  249 ;  fleo.  28,  Act  V  of  1882. 
*  Illns.  (^).  Aeo.  21,  Act  V  of  1882.    Where  an  easement  is  appurtenant 
to  a  hoafte.  the  right  is  not  affeoted  by  the  owner  of  the  house  letting  the 
house  to  a  tenant.    M.  Amjadee  r.  Sjed  Ahmed,  6  W.  R.,  314. 
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determinate  part  of  the  servient  heritage,  such  exer-  lbctubb 
cise  must,  at  the  request  of  the  servient  owner,  be  so     — '- 
confined.* 

Subject  to  this  rule,  the  dominant  owner  may  alter 
the  mode  and  place  of  enjoying  the  easement,  provided 
he  does  not  thereby  impose  any  additional  burden 
on  the  servient  heritage."  But  the  dominant  owner  of 
a  right  of  way  cannot  vary  his  line  of  passage  at 
pleasure,  even  though  he  does  not  thereby  impose 
any  additional  burden  on  the  servient  heritage/ 

It  has  been  held,  that  a  prescriptive  right  of  passage 
for  boats  over  another  man's  channel  is  like  a  pres- 
criptive right  of  way  over  another  man's  private  road, 
and  that  the  servient  owner  may  decrease  the  width 
of  the  channel  or  the  road,  if,  by  so  doing,  he  does  not 
render  the  exercise  of  the  right  less  easy  than  it  was 
before." 

The  extent  and  mode  of  enjoyment  of  a  prescriptive  Extent  of 
easement  is  generally  determined  by  the  accustomed  SvT/i^ht 
user  of  the  right ;  but  two  special  rules  are  laid  down  light  or 
by  sec.  28,  Act  V  of  1882,  in  respect  of  (a)  thejouuteair 
right  to  the  passage  of  light  or  air  to  an  opening;  °'''** 
and  (b)  the  right  to  pollute  air  or  water:     1.  The 
extent  of  the  first  right  is,  that  quantum  of  light  or 


»  Sec.  22,  Act  V  of  1882. 

*  An  easement  is  not  loHt  by  a  slight  variation  in  the  enjoyment  of  it. 
Per  Phear,  J.,  I.  L.  U.,  1  Calc.,  422,  427. 

»  Sec.  23,  Act  V  of  1882  ;  see  also  Goluck  v.  Tarini,  4  W.  R.,  49.  In 
Syud  Hamid  v,  G^rrain,  15  W.  B.,  496,  Norman,  J.,  held,  that  a  person 
having  a  prescriptive  right  of  way  from  one  place  to  another,  over  a 
particular  line,  cannot  be  compelled  to  nse  a  different  and  substituted 
way.  It  is  otherwise  with  a  right  to  uxe  another's  pathway.  The  servient 
owner  nuiy  slightly  alter  the  direction  of  the  pathway. 

*  Durga  Churn  r.  Kali  Kumar,  8  0.  L.  R.,  375. 
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Lecturb  air  which  has  been  accustomed  to  enter  the  opening 
— .*     during  the  wlwle  of  the  prescriptive  period,  irrespec- 
tively of  the  purposes  for  which  it  has  been  actually 
used.'     2.  The  measure  of  the  second  right  is  the 
extent  of  the  pollution  at  the  commencement  of  the 
prescriptive  period.^^ 
Implied         When  an  easement  has  been  acquired  by  prescrip- 
€^*ir«^ea-**°  tion  or  otherwise,  accessory  rights  to  do  acts  necessary 
Mcondary  to  securc  the  full  enjoyment  of  the  easement  are  also 
acquired.    A's  easement  to  draw  water  from  B's  well 
gives  A  a  right  of  way,  over  B's  land,  to  and  from  the 
well.    Where  a  right  of  way  has  been  acquired,  if  the 


euBeinenifl. 


'  Bnt  it  does  not  follow  that  the  purposet  for  which  the  light  ha8Jt>eeii 

actually  used  by  the  dominant  owner  should  not  be  considered  in  finding' 

whether  an  alleged  disturbance  is  actionabU  or  not.    If  the  distnrbanoe 

does  not  prevent  the  dominant  owner  from  carrying  on  his  aeeuHomtd 

business  as  beneficially  as  he  had  done  preyious  to  instituting  the  suit, 

he  suffers  no  substantial  damage,  and  cannot  sue  for  compensation  or  for 

an  injunction.    See  sees.  33  and  35,  Act  V  of  1882.    As  to  whether  an 

injunction  may  be  sued  for  when  a  threatened  act  of  disturbance  is  not 

^^^*H  ^'t'  ^^^®^y  ^  cause  substantial  damage  in  this  sense,  see  cl.  (>),  sec.  35.    It 

ling  at  an  ^<^  heen  held  that,  under  ordinary  circumstances,  the  fact  tiiat  45  degrees 

angle  of  45  of  sky  are  left  unobstructed  by  a  building  opposite  to  the  light  is  pritnd 

degrees,      y^cie  evidence  that  there  is  not  likely  to  be  materi^tl  injury.    If  the 

building  is  not  higher  than  the  distance  between  the  window  and  the 

building,  t.  «.,  if  the  angle  of  incidence  of  lig'ht  over  the  building  to  the 

window  is  not  more  than  45  degrees,  the  Court  will  not  interfere  by 

injunction,  unless  it  is  proved  that,  under  the  circumstances  of  the 

^  particular  case,  the  building  is  likely  to  cause  material  injury  to  the. 

plaintiff.    See  9  L.  R.,  Ch.  Div.,  App.,  220;  Goddard,  316;  Gale.  639  ; 

Tudor,  225 ;  Cathrine  Clement  v.  J.  Melamy,  decided  by  Wilson.  J.,  on 

the  12th  August  1884,  and  reported  in  the  '' Englishman"  of  the  18th 

August  1884.    Cf.  Parker  v.  First  A-  H.  Co.,  24  Ch.  D.,  282. 

As  to  the  extent  of  the  easement  of  light,  see  Moore  r.  Hall,  3  Q.  B. 
D.,  178;  Ecclesiastical  Commissioners  r.  Kino,  14  Ch.  D.,  213;  Radba- 
mohun  v,  Bajchunder,  2  C.  L.  B.,  377.  On  this  subject  Mr.  Gibbons,  in 
his  preface  to  the  5th  edition  of  Gale*8  Work,  remarks,  that  **  there  are 
cases  to  meet  every  taste."    See  also  Batanji  r.  Edalji,  8  Bomb.,  181. 

»•  The  prescriptive  period,  in  the  case  of  pollution  of  water,  does  not 
begin  until  the  poUvLtion  perceptibly  prejudices  the  servient  heritage. 
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way  is  out  of  repair,  or  a  tree  is  blown  down  and  falls  lecturb 
across  it,  the  dominant  owner  may  enter  the  servient  — ^ 
heritage,  and  repair  the  way  or  remove  the  tree  from 
it.  If  the  servient  owner  renders  the  way  impassable, 
the  dominant  owner  may  deviate  from  the  way  and 
pass  over  the  adjoining  land  of  the  servient  owner. 
Where  A  has  an  easement  of  support  from  B's  wall, 
and  the  wall  gives  way,  A  may  enter  upon  B's  land 
and  repair  the  wall.^ 

A  prescriptive  easement,  like  other  easements,  is  Extinction 
extinguished  when  the  dommant  owner  expressly,  or  tive  Hght: 
impHedly,  releases  it  to  the  servient  owner.*     It  is  »:«^«;!«^- 

,  ,  ^         2.     W  hea 

also  extinscuished  when  it  becomes  incapable  of  beino:  ^^^y 

^  .  become 

at  any  time,  and  under  any  circumstances,  beneficial  ?*«^t!f- 
to  the  dommant  owner.      Except  in  the  case  of  an  f^ere  is 

*  increase  of 

easement  of  support,  where  by  any  permanent  chanqe  '^wrden  by 

7       .  ^         \_         ^  .  permanent 

in  the  dominant  heritage^  the  burden  on  the  servient  ciianRe  in 
heritage  is  materially  increased  (e.  g.j  by  enlarging  heritage. 
windows  and  increasing  their  number  for  the  increased  t^^^e  is 
access  of  light  and  air),  and  such  increase  cannot  be  "iteration 
reduced  by  the  servient  owner  without  interfering  »»erit«ge  by 
with  the  accustomed  and  lawful  enjoyment  of  the/^^^- 
easement,  the  easement  is  (under  Act  V  of  1882)  either 

•    1       1  A       TTri  •  n  l»eritage  is 

entirely  extinguished.      Where  an  excessive  user  of  completely 

destroved 

an  easement  may  be  obstructed  by  the  servient  owner  e.   When  • 
by  somethinor  done  on  the  servient  heritaore  (as,  where  unity  of 

J ^ "       ^        ^ i:»i^ 

'  See  seo.   24,  Act  V  of  1882.    Ab  to  the  right  to  go  extra  viam  in  the 
case  of  highways,  see  Gale,  547. 
«  Sec.  38.  Act  V  of  1882.  •  Seo.  42,  Act  V  of  1882. 

*  Sec.  43,  Act  V  ;  Cf .  Gale,  609, 615, 616  ;  Goddard,  360, 388.  Bat  rights 
to  light  under  the  Prescription  Act  in  England,  luid  Acts  IX  of  1871 
and  XV  of  1877  in  India,  are  not  extinguished  by  ezcessiye  user.  See 
Goddard,  384,  and  Provabutty  v.  Mohendro,  I.  L.  R.,  7  Calc,  453.  Where 
rights  are  declared  to  be  indefeasible,  they  cannot  be  defeated  in  this 
way  except  uuder  an  express  law.     8ee  note  6,  p.  438,  supra. 
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LECTURa  100  buckets  of  water,  instead  of  50,  are  taken  from 
— i  the  servient  owner's  well)  he  may  obstruct  the  user, 
S"  ""  provided  such  obstruction  does  not  interfere  with  the 
en\ojtdior  Idw/ul  cnjoymeut  of  the  easement.*  Where  the  exces- 
20  years.    ^^^^  ^^^^  -^  duc  to  a  permanent  change  in  the  dominant 

heritage^  and  the  excess  or  encroachment  cannot  be 
lawfully  obstructed  (as  in  almost  all  cases  of  excessive 
user  of  a  negative  easement),  the  whole  easement  is 
extinguished,  except  where  the  injury  caused  by  the 
excess  is  so  slight  that  no  reasonable  person  would 
complain  of  it.  A  prescriptive  right,  as  well  as  other 
easements,  may  also  be  extinguished  by  a  permanent 
alteration  of  the  servient  heritage  by  superior  force,  or 
by  the  complete  destruction  of  either  the  dominant  or 
servient  heritage,  or  by  unity  of  ownership  (with  or 
without  unity  of  possession)  of  the  whole  of  both  the 
heritages."  If  the  destroyed  tenement  is  re-formed  or 
re-built  before  twenty  years  have  expired,  an  easement 
extinguished  by  destruction  of  either  heritage  may 
revived  Lastly,®  easements  acquired  by  long  enjoy- 
ment,  like   easements  otherwise    acquired,    may  be 


*  Sec.  31,  Act  V  of  1882. 

*  Ab  to  the  destruction  of  the  dominant  heritage  causing  eztinotion. 
Bee  1  Hunooman  Fershad's  Rep.,  196.  See  also  sees.  44,  45  k,  46  of  Act  V 
of  1882.     Goddard.  360,  367.    As  to  unity,  see  p.  417,  supra. 

Easements  are  liable  to  be  extinguished  by  estoppel  also.  Extinguish- 
ment by  revocation  and  some  other  modes  are  not  applicable  to  pres- 
criptive rights.    See  note  7,  p.  438,  sitpra, 

»  See  sec.  61,  Act  V  of  1882. 

*  In  America,  this  mode  of  extinction  is  confined  to  prescriptive  rights 
only.  In  England,  non-user  of  an  easement  is  regarded  merely  as^vt- 
deneet  from  which  a  release  may  be  implied.  As  in  the  case  of  acquisition 
by  prescription.  Act  V  of  1882  does  not  assume  that  a  fictitious  ^raitt 
has  been  made  by  the  servient  owner,  so,  in  the  case  of  extinction  hj 
prescription,  the  Act  rejects  the  English  doctrine  that  non-user  is  onlj 
evidence  of  a  presumed  non-existing  release.    See  Statement  of  Objects 
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extinguished  by  non-enjoyment.  Under  Act  V  of  lectubk 
1882,  the  same  period  (twenty  years)  is  fixed  for  the  — 
extinction  of  an  easement  by  non-enjoyment,  as  for  the 
acquisition  of  an  easement  by  enjoyment.  No  special 
rule  has  been  laid  down  for  the  extinction  of  an  ease- 
ment acquired  by  or  against  Government.  The  follow- 
ing rules  have  been  enacted  by  sec.  47  of  the  Act : 

1.  A  continuous  easement  (as  an  easement  of  light)  ^"l®*  ?' 

^  o      /  extinctive 

is  extinguished  when  it  totally  ceases  to  be  enioved  as  p/«»«"p- 

o  J  o   J  tioii  under 

an  easement  for  an  unbroken  period  of  twenty  years.  ^«' ^  **' 
The  period  of  twenty  years  is,  in  this  case,  to  be  reckoned 
from  the  day  on  which  the  enjoyment  of  the  right  is 
obstructed  by  the  servient  owner,  or  rendered  impossible 
(as  by  bricking  up  a  window)  by  the  dominant  owner.* 
If  the  dominant  owner  does  not,  by  his  own  act,  render 
it  impossible  to  enjoy  the  easement,  or  if  it  is  not 
obstructed  by  the  servient  owner,  mere  non-user  of  the 
right  for  any  period  does  not  extinguish  a  continuous 
easement.  A  cessation  of  enjoyment  in  pursuance  of 
a  contract  between  the  dominant  and  servient  owners 
does  not  extinguish  the  right.  Enjoyment  by  one  of 
several  co-owners  prevents  extinction. 

2.  A  discontinuous  easement  (as  aright  of  way)  is 

and  Beasons,  India  Gazette,  13th  November  1880,  Part  V,  p  470.  As 
to  the  English  law  on  the  subject  of  non-nser,  see  Moore  v,  Rawson,  8  B. 
and  C,  322 ;  Brown,  227  ef  seg  ;  Goddard,  367  et  teq, 

'  If  the  act  of  the  dominant  owner  manifests  an  intention  on  his  part 
to  abandon  the  easement  permanently,  the  dominant  heritage  being  also 
permanently  altered  for  the  purpose,  the  easement  will  be  at  once  extin- 
guished by  an  implied  release.  See  sec.  38,  Act  V.  Justice  Phear,  in 
Shamaohum's  case  (I.  L.  R.,  1  Calc,  422,  426),  was  inclined  to  hold  that 
abandonment  qua  abandonment  could  not  be  materially  operatiye  unless 
something  had  been  done  by  the  servient  owner  on  the  faith  of  the  aban- 
donment so  as  to  be  a  cause  of  estoppel  against  the  dominant  owner. 
See  also  The  Que^^n  v.  Chorley,  12  Q.  B.,  515;  Tudor,  232. 
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Lkctur*  extinguished  when  it  has  not  been  enjoyed  as  an  ease- 
— .  raent  for  an  unbroken  period  of  twenty  years — such 
period  being  reckoned  from  the  day  on  which  it 
was  last  'enjoyed  by  any  person  as  owner  or  occu- 
pier of  the  dominant  heritage.  But  if,  before  the 
expiry  of  the  twenty  years,  the  dominant  owner 
registers  (under  the  Indian  Registration  Act,  1877)  a 
declaration  of  his  intention  to  retain  such  easements 
it  shall  not  be  extinguished  under  this  rule,  until  a 
period  of  twenty  years  has  elapsed  from  the  date  of 
registration.  A  cessation  of  enjoyment  in  pursuance 
of  a  contract  between  the  dominant  and  servient 
owners,  or  a  cessation  of  enjoyment  by  only  same  of 
several  co-owners,  does  not  extinguish  the  right. 
Where  several  heritages  are  respectively  subject  to 
rights  of  way  for  the  benefit  of  a  single  heritage,  and 
the  ways  are  continuous,  enjoyment  of  any  of  the  ways 
(being  virtually  an  enjoyment  of  a  part  of  a  whole) 
will  prevent  the  extinction  of  the  easement. 

3.  Enjoyment  or  exercise  erf  a  right  by  the  owner 
or  occupier  of  the  dominant  heritage  in  ignorance  of 
his  right  to  do  so,  or  the  exercise  of  a  right  accessory 
to  the  easement,  is  not  such  enjoyment  of  the  easement 
as  would  prevent  its  extinction  under  sec.  47.  And 
where  an  easement  is  exercisable  only  at  a  certain  place 
or  at  certain  times ^  or  between  certain  hours,  or  for  a 
particular  purpose^  its  exercise  during  the  twenty  years 
at  anotlier  place,  or  at  otlier  times,  or  between  other 
hours,  or  for  another  purpose,  is  not  such  enjoyment 
as  is  necesssiry  to  keep  alive  the  easement 

4.  The  circumstance  that,  during  the  twenty  years, 
no  one  was  in  possession  of  the  servient  heritage,  or 
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that  the  easement  could  not  (by  reason  of  an  accident  leoturb 
or  otherwise)  be  exercised,  or  that  the  dominant     — 
owner  was  not  aware  of  its  existence,  does  not  exempt 
the  dominant  owner  from  the  penalty  of  extinction 
under  this  law. 

Where  the  dominant  owner  exercises  for  twenty 
years  a  right  less  extensive  than  that  to  which  he  is 
entitled,  some  systems  of  law  lay  ^own  that  his  ease- 
ment shall  be  reduced  to  the  right  actually  exercised. 
Act  V  of  1882  omits  all  provisions  on  this  head.*® 

The  extinction  of  the  primary  easement,  neces- 
sarily extinguishes  accessory  or  secondary  easements. 

It  should  be  observed  that  the  positive  rules  of 
extinctive  prescription  laid  down  by  sec.  47  of  Act  V 
of  1882  are  not  declaratory  of  the  law  as  it  existed 
before  their  enactment,  and  that  such  rules  are  not  of 
any  force,  except  in  provinces  to  which  the  Act  has 
been  extended. 

The  English  law  does  not  require  the  same  amount  Analogous 
of  proof  of  the  extinction  as  of  the  original  establish-  Iier*The°" 
ment  of  the  right/     But  the  were  cessation  of  enjoy-  tiie^'o'w  "n- 
ment  is  not  sufficient  to  extinguish  an  easement.*     An  *^**"  *^* 
easement  is  abandoned  or  extinguished  by  non-user, 
{a)  if  the  surrounding  circumstances  clearly  shew  that 
the  dominant  owner  intends  to  relinquish  it  perma- 
nently ;^  or  {b)  if  the  circfinnstances  are  such  as  are 
calculated  to  mislead  the   servient  owner  and  cause 


**  See  Statement  of  Objects  and  BeasoiiB,  India  Gasette,  Idth  NoTem- 
ber  1880. 

'  Gale,  386. 

« Croealey  t.  Lightbwler,  L.  R.,  3  Eq.,  279 ;  L.  R.,  2  t3h,,  482 ;  God- 
danl,  368. 

»  Ibid. 
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Lecturb  hira  to  incur  expense  or  loss  on  the   reasonable  belief 

XII  • 

—  that  the  right  has  been  permanently  relinquished  ;* 
or  (c)  if  the  cessation  of  user  has  been  caused  by  an 
adverse  act  acquiesced  in  by  the  dominant  owner.*  If 
there  are  no  circumstances  to  aid  the  presumption  of 
an  abandonment  or  the  reverse,  no  presumption  of 
an  abandonment  ought  to  be  made  until  non- user  has 
continued  for  twenty  years,  but  there  are  cases  in 
which  even  this  would  not  be  sufficient.  The  dura- 
tion of  the  non-user  must  always  be  considered  in 
conjunction  with  the  nature  of  the  easement,  and  the 
surrounding  circumstances  if  any.*  Non-user  for 
106  years  of  a  right  of  access  to  mines,  has  not,  by 
itself,  been  considered  sufficient.^ 

Although  the  mere  suspension  of  the  exercise  of 
an  easement  is  not  sufficient  to  prove  an  intention  to 
abandon  it,  in  the  case  of  a  long  continued  suspension 
the  onus  lies  upon  the  dominant  owner  of  shewing 
that  some  indication  was  given,  during  the  time,  of 
his  intention  to  preserve  it,  or  that  he  intended  to 
resume  it  within  a  reasonable  period."  The  eflfect  of 
long  continued  non-user  may  be  explained  away  by 
showing  that  the  dominant  owner  had  no  occasion  to 
use  the  easement,  or  that  the  cessation  occurred  in 
consequence  of  an  agreement  whereby  he  gave  up 
his  right  temporarily,  or  that  the  non-user  was  a 
consequence  of  the  temporary  substitution  of  another 


*  Stokoe  V.  Singers,  8  E.  &  B.,  31 ;   Qale,  59  i ;  Begina  r.  Chorl^,  13  Q. 
B..  616;  Gale,  696. 

*  Begina  t^.  Ohorley.    See  also  Banee  v,  Bsm,  10  W.  B.,  816. 

*  Goddard,  87 1 .  ^  Goddard,  868, 870. 

'  CroBsley  r.  Lightowler ;  Weston  v.  Arnold,  8  L.  B.,  Ch.  App.,  1084 ; 
Tudor,  232. 


EASEMENTS. 


449 


and  a  more  convenient  mode  of  enjoying  the  ease-  Lboturb 
ment.*  — 

In  England,  a  right  of  way  was  held  not  to  have 
been  extinguished  by  mere  non-user  for  a  period 
much  longer  than  twenty  years,  the  effect  of  the  non- 
user  being  explained  away  by  the  feet  that  the  domi- 
nant owner  had  a  more  convenient  mode  of  access 
through  his  own  land.^®  On  the  other  hand,  it  has 
been  held  by  a  Division  Bench  of  the  Calcutta  High 
Court,  that  a  right  of  passing  freely  over  another's 
land  requires  to  be  kept  up  by  constant  use,  and 
that  if  the  use  of  such  right  is  discontinued  for  the 
space  of  six  years,  it  cannot  be  re-established  by  suit.* 
In  Khettemath  v.  Prosunno  (7  W.  R.,  498),  Justice 
Markby  laid  down,  that  the  abandonment  of  an  ease- 
ment, as  well  as  of  a  natural  right,  may  be  implied 
from  a  long  and  continuous  interruption  on  the  part 
of  the  servient  owner  submitted  to  by  the  dominant 
owner.' 

It  has  been  already  pointed  out  that,  under  Act  XV 
of  1877  or  Act  V  of  1882,  an  easement  cannot  be 
acquired  by  prescription  until  there  has  been  a  suit 
between  the  contending  parties.  If  there  has  been 
no  such  suit,  and  consequently  no  acquisition  of  an 
easement,  no  question  of  abandonment  or  extinguish- 
ment  can  arise." 

•  Goddard,  a68,  373. 

*•  Ward  V.  Ward,  7  Bzoh.,  838 ;  Gale,  625. 

■  Horree  Dass  v.  Jodoonath,  14  W.  B.,  79 ;  5  B.  L.  B.,  App.,  66.  Bat 
see  note  7,  p.  413,  supra, 

s  On  this  Bubjeot,  see  also  Marshall,  606  ;  Jaggatbimdhoo  i^.  Jnggat- 
chonder,  12  W.  B.,  519  ;  and  pp.  412,  413,  ntpra, 

'  See  Goddard,  872. 

EE 
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ACT  No.  XIV  OF  1859. 

Passed  by  the  Lboislativb  Council  of  India. 
(R4cew€d  the  assent  of  the  Qovernor-Oeneral  <m  the  bth  May  1859  J 


An  Act  to  provide  for  the  Limitation  of  Suits, 

Whereas  it  is  expedient  to  amend  and  consolidate  the  laws 
Preamble.  relating  to  the  limitation  of  suits ;  It  is 

enacted  as  follows : — 
!•    No  suit  shall  be  maintained  in  any  Conrt  of  Judicatare 

within  any  part  of  the  British  territories 

Limitation  of  suits.  tj*  i.*i.i.t.-      *x     1.111. 

m  India  m  which  this  Act  shall  be  lu 

force  nnless  the  same  is  instituted  within  the  period  of  limitation 

hereinafter  made  applicable  to  a  sait  of  that  nature,  any  Law  or 

Regalation  to  the  contrary  notwithstanding ;  and  the  periods  of 

limitation,  and  the  salts  to  which  the  same  respectively  shall  be 

applicable,  shall  be  the  following,  that  is  to  say : — 

1.  To  suits  to  enforce  the  right  of  pre-emption,  whether  the 

, ,    .^  ^.  .  same  is  founded  on  law  or  general  usage 

Limitation    of     one  .  ,  ,  .    ,     - 

year.  or  on  special  contract,  the  period  of  one 

Pre-emption  suits.  y^^j  ^  ^  computed  from  the  time  at 
which  the  purchaser  shall  have  taken  possession  under  the  sale 
impeached. 

2.  To  suits  for  pecuniary  penalties  or  forfeitures  for  the  breach 

,.    .    .,       ^  of  any  law  or  regulation;    to  suits  for 

Limitation  of  one  year.       ,        ''        i.       .  .         .      „ 
Suits    for    damages,     damages  for  injury  to   the    person  and 

ynmmary  suits,  Ac.  personal  property,  or  to  the  reputation ; 

to  suits  for  damages  for  the  infringement  of  copyright  or  of  any 
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Act  XIY  exclnsi^e  privilege  ;    to  saits  to  recover  the  wages  of  servants, 

185^      artiznnSy  or  laborers,  the  amount  of  tavern  bills  or  bills  for  board 

—      and  lodging  or  lodging  only ;  and  to  summary  suits  before  the 

Revenue  Authorities  under  Regulation  V,  1822,  of  the  Madras 

Code — the  period  of  one  year  from  the  time  the  cause  of  action 

arose, 

3.    To  suits  to  set  aside  the  sale  of  any  property,  moveable  or 

-. .    .^  ^.         -  immoveable,  sold  under  an  execution  of  a 

LimitatioQ    of    one 

year.  decree  of  any  Civil  Court  not  established 

Suits  to  set  aside  ^y  ^j^i  Charter,  when  such  suit  is  main- 
sales  under  decrees  or  \  •  .  '  .,  ,  ,  - 
for  arrears  of  GU>vem-     tamable ;  to  suits  to  set  aside  the  sale  of 

ment  revenue,  &c.  ^^y  property,   moveable  or  immoveable, 

for  arrears  of  Government  Revenue  or  other  demand  recoverable 
in  like  manner ;  to  suits  by  a  Putneedar  or  the  proprietor  of  any 
other  intermediate  tenure  saleable  for  current  arrears  of  rent,  or 
other  person  claiming  under  him,  to  set  aside  the  sale  of  any 
putnee  talook  or  such  other  tenure  sold  for  current  arrears  of 
rent ;  to  suits  to  set  aside  the  sale  of  any  property,  moveable  or 
immoveable,  sold  in  pursuance  of  any  decree  or  order  of  a  Col- 
lector or  other  Officer  of  Revenue — the  period  of  one  year  from 
the  date  at  which  such  sale  was  confirmed  or  would  otherwise 
have  become  final  and  conclusive  if  no  such  suit  had  been 
brought. 

4*    To  suits  to  set  aside  any  attachment,  lease,  or  transfer  of 

any  land  or  interest  in  land  by  the  Reve- 

Limitation   of     one  a    au     ^i.*       ^  £  nt 

y^y  nue  Authorities  for  arrears  of  Govem- 

Suits  to  set  aside  at-     ment  revenue,  or  to  recover  any  money 

^nuTluthoritii  fo*J  V^ii  "nder  protest  in  satisfaction  of  any 
arrears  of  Gk>vemment  claim  made  by  the  Revenue  Authorities, 
revenue.  ^^  account  of  arrears  of  revenue  or  de- 

mands recoverable  as  arrears  of  revenue — one  year  from  the  date 
of  such  attachment,  lease,  or  transfer,  or  of  such  payment  as  the 
case  may  be. 

5.    To  suits  to  alter  or  set  aside  summary  decisions  and  orders 

,..,,.         .  of  any  of  the  Civil  Courts  not  establish- 

Limitation    of    one        ,  .     «       ,    r^,  ,  ,        .    . 

year.  ^  by  Royal    Charter,  when  such  suit  is 

Suits  to  set  aside  maintainable— the  period  of  one  year 
summary  decisions,  &C.  ^i     ^   .      i. .,    \*     i  ,     .  .  , 

from  the  date  of  the  final  decision,  award, 

or  order  in  the  case. 


APPENDIX.  453 

6.  To  suits  bronglit  by  any  person  to  contest  the  justice  of  Act  XIV 

an  award  which  shall  have  been  made     .^L 
^^limitotion  of  three     ^^^^^    Regulation   VII,   1822,   Regula-      — 

Suite  to  contest  oer-     tion  IX,  1825,  and  Regulation  IX,  1888, 
tain  awards.  ^^   ^^^  Bengal  Code,  or  to  recover  any 

property  comprised  in  such  award — the  period  of  three  years 
from  the  date  of  the  final  award  or  order  in  the  case. 

7.  To  suits  by  any  party  bound  by  any  order  respecting  the 

possession  of  property  made  under  cl.  2, 
^^Ution  of  three     ^^^.^^  j^  ^^^  ^VI  of  1838,  or  Act  IV 

Suits  to  reooYer  pro«     of  1840,  or  any  person  claiming  under 

rj^Z  ZTrtiniTr  '"><'b  P«"-ty,  for  the  recovery  of  the  pre 
ol.  2,  sec.  1,  Act  XYI     perty  comprised  in  such  order — the  period 

of  1840^'  ^'  ^"^^  ^^    ^^  *^'®®  y«*^^  ^^^^  *^®  ^^*®  ^^  *^®  *"*^ 

order  in  the  case. 

*8.    To  suits  to  recover  the  hire  of  animals,  vehicles,  boats, 

or  household  furniture;  or  the  amonnt 

Limitation  of  three     ^f  bills  for  any  articles  sold  by  retail  j 
years. 

Saifcs  for  goods  sold      and   to   all   suits  for  the  rents  of    any 

^I  r^*  ^^^  '^f  '®i**  buildings  or  lauds  (other  than  summary 
of  builoiiigs  or  landSi  o  \  ^ 

&o.  suits    before    the    Revenue    Authorities 

under  Regulation  V,  1822,  of  the  Madras 
Code) — the  period  of.  three  years  from  the  time  the  cause  of 
action  arose. 

9.     To  suits  brought  to  recover  money  lent,  or  interest,  or  for 

LimiUtion  of  three     *^®  breach  of  any  contract— the  period 

jean,  of  three  years  from  the  time  when  the 

or  interest  oMor^^eaoh     ^^^^  became  due,  or  when  the  breach  of 

of  contract  where  no  contract  in  respect  of  which  the  suit  is 
written  contract  exists.      ^^^^^^^  ^^^^  ^^^^  ^j^^^  ^^^^^^  ^^^^^  .^  ^ 

written  engagement  to  pay  the  money  lent  or  interest  or  a  con- 
tract in  writing  signed  by  the  party  to  be  bound  thereby  or  by 
his  duly  authorized  agent. 


*  That  portion  of  clause  8  which  relates  to  soits  for  the  price  of  arti- 
cles sold  by  retail,  was  postponed  in  its  operation  by  Act  XXXII  of  1861, 
to  the  first  Jaly,  1862,  and  again  by  Act  XIV  of  1862,  to  the  first  Janu- 
ary, 1866. 
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AoT  XI?      10:     To  suits  brought  to  reoover  money  lent,  or  interest,  or  for 

tS^a         ▼ .    .i^  ^.        M  ^^  t^«  breach  of  anj  contract  in  cases  in  which 

lo6».  Limitation  of   three       .         .  , 

^^      years.  there  is  a  written  engagement  or  contract 

8aitfl  for  the  same     ^nd  in  which  such  engagement  or  contract 

ten  contract  which  has     could  have  been  registered  by  yirtue  of 

not  been  registered  any  law  or  regulation  in  force  at  the 
within  six  months.  ..  ,     ,  ^  ,.  ..        ,         # 

time  and  place  of  the  execution  thereof— 

the  period  of  three  years  from  the  time  when  the  debt  became  due 

or  when  the  breach  of  contract  in  respect  of  which  the  action  is 

brought  first  took  place,  unless  such  engagement  or  contract  shall 

have  been  registered  within  six  months  from  the  date  thereof. 

11.  To  suits  in  cases  governed  by  English  law  upon  all  debts 

LimiUtion  of  twelve      ^""^  obligations  of  record  and  specialties; 
years.  and   to    suits   for   the    recovery   of   any 

debta^d'lU^!^*''     leg^oy-the  period  of  twelve  years  from 

the  time  the  cause  of  action  arose. 

12.  To  suits  for  the  recovery  of  immoveable  property  or  of 

Limitation  of  twelve     ^^^  ^°^^'*^®^  ^^  immoveable  property  to 
years.  which  no  other  provision   of    this  Act 

Saito  for  immoveable     applies—the  period  of  twelve  years  from 
property.  ,        .         .  -         . 

the  time  the  cause  of  action  arose. 

13.  To  suits  to  enforce  the  right  to  share  in  any  property, 
LimitoUon  of  twelve     moveable  or  immoveable,  on   the  ground 

f^n-  that  it  is  joint  family  property  ;  and  to 

Suits  for   shares   in  •*      *       xu  /        -\ 

joint  family  property     ^uits   for   the  recovery   of  mamtenance, 

and  for  maintenance.  where  the  right  to  receive  such  main- 
tenance is  a  charge  on  the  inheritance  of  any  estate— the  period 
of  twelve  years  from  the  death  of  the  persons  from  whom  the 
property  alleged  to  be  joint  is  said  to  have  descended,  or  on 
whose  estate  the  maintenance  is  alleged  to  be  a  charge  ;  or  from 
the  date  of  the  last  payment  to  the  plaintiff  or  any  person  through 
whom  he  claims,  by  the  person  in  the  possession  or  management 
of  such  property  or  estate  on  account  of  such  alleged  share,  or 
on  account  of  such  maintenance  as  the  case  may  be. 

14.  To  suits  by  the  proprietor  of  any  land  or  by  any  person 
Limitation  of  twelve     claiming  under  him,  for  the  resumption 

^^3te  by  proprietor  of  or  assessment  of  any  lakheraj,  or  rent- 
land  to  resume  or  assess  free  land — the  period  of  twelve  years 
If^^  from  the  time  when  the  title  of  the  person 
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olaimiog  the  right  to  reaome  and  afisess  snch  lands,  or  of  some  Act  XIV 

-^     .      i-  ^v    ,     ^      person  under  whom  be  claims,  first  accrued.      ,o' 
Proviso,  if  the  land      t>       .  ■•    •!    i        .                                    ,                 *^^^- 
has  been  held  rent-free      x^rovided  that,  m  estates  permanently  set-      

Peraa^JLt  sTtclem  ^nt     ^^'  "^  ®^^^  ®°^*'  although  brought  within 

twelve  years  from  the  time  when  the  title 

of  snch  person  first  accrued,  shall   be  maintained  if  it  is  shown 

that  the  land  has  been  held  lakheraj,  or  rent-free,  from  the  period* 

of  the  Permanent  Settlement. 

15.     To  suits  against  a  depositary,  pawnee  or  mortgagee  of 

any  property,  moveable  or  immoveable,  for 
%M^M^y^^^  ^^^     *^o  recovery   of  the  same— a  period  of 

Salts  against  deposi-     thirty  years  if  the  property  be  moveable, 
^rtgag^  ^  ^  ®  "'  ^'     and  sixty  years  if  it  be  immoveable,  from 

the  time  of  the  deposit,  pawn,  or  mort- 
gage ;  or  if  in  the  meantime  an  acknowledgment  of  the  title  of 
the  depositor,  pawner,  or  mortgagor,  or  of  his  right  of  redemp- 
tion, shall  have  been  given  in  writing  signed  by  the  depositary, 
pawnee  or  mortgagee  or  some  person  claiming  under  him,  from 
the  date  of  such  acknowledgment  in  writing. 

-rt   1^  .^         M     ^  16.    To  all  suits  for  which  no  other 

Limitation     of     six 

years  applicable  te  all     limitation  is  hereby  expressly  provided — 

suits  not  especially  pro-      the  period  of  six  years  from  the  time  the 
videdfor.  ^        . 

cause  of  action  arose. 

IL    No  suit  against  a  trnstee  in  his  lifetime,  and  no  suits 

against  his  representatives  for  the  pur- 
suits against  tmstees  #     ^  n      *        •      j.t.  •     i       ■%     ^t 
and    thdr  representa-      POse   of     foUowmg   m   their  hands   the 

tives    fof    breach    of     gpeoifie  property  which  is  the  subject  of 
'  the  trust,  shall  be  barred  by  any  length 

of  time ;  but  no  suit  to  make  good  the  loss  occasioned  by  a  breach 
of  trust  out  of  the  general  estate  of  a  deceased  trustee  shall  be 
maintained  in  any  of  the  said  Courts  unless  the  same  is  insti- 
tuted within  the  proper  period  of  limitation  according  to  the 
last  preceding  section,  to  ba  computed  from  the  decease  of  such 
p  trustee:    Provided   that  nothing   herein 

contained  shall  prevent  a  co-trustee  from 
anfordag,  against  the  estate  of  a  deceased  trnstee,  any  clainv 
for  contribution,  if  he  shall  institute  a  suit  for  that  purpose 
within  six  years  after  sack  right  of  eontribution  shall  have 
arisen. 
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Act  XIV      III.     When,  by  any  law  now  or  hereafter  to  be  in  force,  a 

185».         Shorter    periods    of     '^^'*'!'   ^^"^^  ?^   limitation  than   that 
limitation,  if  presorib-     prescribed  by  this  Act   is  specially  jwes- 

ed  by  particular  Acta,     cribed  for  the  institution  of  a  particular 
to  prevail. 

suit,  sach  shorter  limitation  shall  be  ap- 
plied notwithstanding  this  Act, 

lY.     If,  in  respect  of  any  legacy  or  debt,  the  person  who,  bat 

RoYival  of  right  to  ^^'  ^^®  ^*^  ^^  limitation,  would  be  liable 
sue  by  admission  in  to  pay  the  same  shall  have  admitted  that 
wntmg.  gjj^j^  ^^^^  ^y  legacy,  or  any  part  thereof,  is 

due  by  an  acknowledgment  in  writing  signed  by  him,  a  new  period 

of  limitation,  according   to  the  nature  of  the  original  liabilitj, 

shall  be  computed  from  the  date  of    such  admission :    Provided 

.  that,  if  more  than  one  person  be  liable,  none 

of  them  shall  become  chargeable  by  reason 
only  of  a  written  acknowledgment  signed  by  another  of  them, 
y.    In  suits  for  the  recovery  from  the  purchaser  or  any  person 
fjn       tati        f  claiming  under  him  of  any  property  par- 

ried of  limitation  in  chased  bon&  fide  and  for  raluable  con- 
"'^rt  ^^uroh^^'f?^  sideration  from  a  trustee,  depositary, 
depositaries,  pawnees,  pawnee,  or  mortgagee,  the  cause  of  action 
or  mortgagees.  ghall  be  deemed  to  have  arisen  at  the 

Proviso.  jj^^  ^£  ^1^3  purchase :  Provided  that,  in 

the  case  of  purchase  from  a  depositary,  pawnee,  or  mortgagee, 
no  such  suit  shall  be  maintained  unless  brought  within  the  time 
limited  by  clause  15,  section  1. 

YI.  In  suits  in  the  Courts  established  by  Royal  Charter  by  a 
CompuUtion  of  period  mortgagee  to  recover  from  the  mortgagor 
of  limitation  in  suits  the  possession  of  the  inunoveable  property 
»oSSrrtf'?:^J^?  mortgaged,  the  cnse  of  action  shall  be 
immoveable  property  deemed  to  have  arisen  from  the  latest  date 
mortgag  ^^  which  any  portion  of  principal  nooney 

or  interest  was  paid  on  account  of  such  mortgage  debt. 

YII.     In  suits  to  avoid  incumbrances  or  under  -  tenures  in  an 
Computation  of  period     estate  sold  for   arrears  of    Government 

of  limitation  in  suits     revenue  due    from  such  esUte,  or  in  a 

to  avoid  incumbrances  * 

or    under  -  tenures    in     putnee    talook  or  other  saleable   tenure 

venue.  of  such  sale,  becomes  freed  from  incom- 
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brances  and  under-tennres,  the  oanse  of  action  shall  be  deemed  Act  XIY 
to  hare  arisen  at  the  time  when  the  sale  of  the  estate,  talook,  or     jg^ 
tenare  became  final  and  conclusive.  — 

YIII.     In   salts  for  balances   of   accounts   current  between 

merchants   and    traders    who  have    had 

between  merohants  for  shall  be  deemed  to  have  arisen  at,  and 
c^^f    ^'    aooonnta     ^^  p^^j^^  ^£  limitation    shall   be  com- 

pnted  from,  the  close  of  the  year  in  the 
accounts  of  which  there  is  the  last  item  admitted  or  proved 
indicating  the  continuance  of  mutual  dealings;  such  year  to  be 
reckoned  as  the  same  is  reckoned  in  the  accounts. 

IX.  If  any  person  entitled  to  a  right  of  action  shall,  by  means 

Computation  of  period  ^^  ^^^^^>  ^*^®  ^^^^  ^«P*  ^^^^  *^«  ^^o^" 
of  limit»tion  in  case  of  ledge  of  his  having  such  right  or  of  the 
oonce         ran  .  ^.^|^  upon  which   it  is  founded,  or  if  any 

document  necessary  for  establishing  such  right  shall  have  been 
fraudulently  concealed,  the  time  limited  for  commencing  the 
action  against  the  person  guilty  of  the  fraud  or  accessory  thereto, 
or  against  any  person  claiming  through  him  otherwise  than  in 
good  faith  and  for  a  valuable  consideration,  shall  be  reckoned 
from  the  time  when  the  fraud  first  became  known  to  the  person 
injuriously  afTected  by  it,  or  when  he  first  had  the  means  of  pro- 
ducing or  compelling  the  production  of  the  concealed  document. 

X.  In  suits  in  which  the  cause  of  action  is  founded  on  fraud. 

Computation  of  period      *^^®  <5*^"se  of  action  shall  be  deemed  to 

of  limitation  in   suits     have  first  arisen  at  the  time  at  which 

where  the  oaoBe  of  ao-  i_    ^       j     i_   n   v  t  ^    *   i 

tion    is    founded    on     ^"^^  fraud  shall  have  been  first  known 

fraud.  by  the  party  wronged, 

XI.  If,  at  the  time  when  the  right  to  bring  an  action  first 

^        i.  i..      M      .J      accrues,  the  person   to  whom  the  right 
CompuUtionofpenod  '  .        *,  i       ,    ,•    .  .,.^      Ti. 

of  limitation  in  case  of     accrues   is  under  a  legal  disability,  the 

legal  disability.  action  may  be  brought  by  such  person  or 

his  representative  within  the  same  time  after  the  disability 
shall  have  ceased  as  would  otherwise  have  been  allowed  from  the 
time  when  the  cause  of  action  accrued,  unless  such  time  shall 
exceed  the  period  of  throe  years,  in  which  case  the  suit  shall  be 
commenced  within  three  years  from  the  time  when  the  disability 
ceased ;  but  if,  at  the  time  when  the  cause  of  action  acorues  to 
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Act  XIV  any  person,  he  is  not  under  a  legal  disability,  no  time  shall  be 
18^.  *^^®^®<^  0"  account  of  any  subsequent  disability  of  such  persoa 
or  of  the  legal  disability  of  any  person  claiming  through  him. 

XII.  The  following  persons  shall  be  deemed  to  be  under  legal 

What  persons  to  be  ^»8*^>\^*3^  ^^^'f  *^«  meaning  of  the  last 
deemed  to  be  nnder  preceding  section — married  women  in 
legal  disability.  ^^^g    ^^   ^^    ^^j^^^   ^^    English    law, 

minors,  idiots,  and  lunatics. 

XIII.  In  computing  any    period  of  limitation    prescribed 

Compntatfonof  penod      ^^  ^^^^   ^^^'    *^®  ^'"'^  ^"""«^  ^^^^^  ^^ 
of  limitation  in  case  of     defendant  shall  have  been  absent  out  of 

absence  of  defendant.  ^^le  British  territories  in  India  shall  be 
excluded  from  such  computation,  unless  service  of  a  summons  to 
appear  and  answer  in  the  suit  can,  during  the  absence  of  such 
defendant,  be  made  in  any  mode  prescribed  by  law. 

XIV.  In  computing  any  period  of  limitation  prescribed  by 

this   Act,   the  time  during    which    tlie 

Computation  of  period        i  .        x  j         i    —  i.^ 

of  limitation  in  case     claimant,  or  any  person  under  whom  he 

of  suit  prosecuted  band     claims,  shall  have  been  engaged  in  pro- 

/{<^,  bat  in  wrong  Ck>art.  ..  ..  .i  „  ^  ^r 

*^  ^  secutmg  a  suit  upon  the  same  cause  of 

action  against  the  same  defendant,  or  some  person  whom  he 

represents,  bond  fide  and  with  due  diligence,  in  any  Court  of 

Judicature  which,   from   defect   of  jurisdiction  or  other  cause, 

shall  have  been  unable  to  decide  upon  it,  or  shall  have  passed  a 

decision  which,  on  appeal,  shall  have  been  annulled  for  any  such 

cause,  including  the  time  during  which  such  appeal  if  any  has 

been  pending,  shall  be  excluded  from  such  computation. 

*  XV.     If  any  person  shall,  without  his  consent,  have  been 

-,  ..  ,     dispossessed  of  any  immoveable  property 

Person    dispossessed  '^      ,  •;  # ,  t 

of  immoveable  proper-      otherwise  than  by  due  course  of  law,  such 

ty  otherwise  than  by  person,  or  any  person  claiming  through 
due  course  of  law,  may      ^  ^  <*    ^  up  a 

recover  possession  not-     him,  shall,  in  a  suit  brought  to  recover 

^^^''^^set'u  ^^^^     possession  of  such  property,  be  entitled 

to    recover  possession    thereof  notwith- 


*  8o  mnch  of  section  16  as  does  not  relate  to  the  limitation  of  suits 
was  left  nmrepei^ed  by  Act  IX  of  1871.  This  unrepealed  portion  was 
repealed  and  re-eaaoted  by  Act  I  of  1877. 
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stftnding  any  other  title  that  maj  be  set  up  in  snch  snit,  provided  Act  XIV 

Suitfordi«po«8e88ion      ^^»*   *^«   «^^*   ^«  commenced  within  six      ^^^ 

to  b6  brought  within     months  from  the  time  of  sncli  disposses-      

Bix  months.  ^^^^      Bnt  nothing  in  this  section  shall 

bar  the  person  from  whom  snch  possession  shall  have  been   so 
Suite  to  establish  title     recovered,  or  any  other  person,  instituting 
not  to  be  affeoted.  a  snit  to  establish  his  title  to  snch  pro^ 

pertj  and  to  recover  possession  thereof  within  the  period  limited 
by  this  Act. 

XVl.     Nothing  in   this   Act  contained  shall  be  deemed  to 

interfere  with  any  rule  or  jurisdiction  of 
with  equiUble  jurisdio-  any  Court  established  by  Royal  Charter 
tlon  of  Supreme  CourM.  j^  refusing  equitable  relief,  on  the  ground 
of  acquiescence  or  otherwise,  to  any  person  whose  right  to  bring 
a  snit  may  not  be  barred  by  virtue  of  this  Act. 

•XVII.    This  Act  shall  not  extend  to  any  public  property 

or  right,  nor  to  any  suits  for  the  recovery 

pa''bt°p«Srt;.*ror  to  <>f  *»>«  public  revenne  or  for  any  public 
satts  for  the  recovery  of  claim  whatever,  but  such  suits  shall 
public  claims.  continue  to  be  governed  by  the  laws  or 

rules  of  limitation  now  in  force. 

f  XVIII.     All  suits  that  may  be  now  pending,  or  that  shall 

be  instituted  within  the  period  of  two 

Act  not  to  apply  to  xi.      j  *        r  xu  •  i? 

suits  now  pending  or  to     years  from  the   date   of  the  passmg  of 

suits  instituted  within  i}y[^  Act,  shall  be  tried  and  determined 
^  as  if  this  Act  had  not  been  passed ;  but 

Suits  afterwards  in-      A^l  Suits  to  which  the  provisions  of  this 

stituted  to  be  governed      Act  are  applicable  that  shall  be  instituted 

^  after  the   expiration   of  the  said  period 

shall  be  governed  by  this  Act  and  no  other  law  of  limitation, 

any  Statute,  Act  or  Regulation  now  in  force  notwithstanding. 


-.*•>*«>««■.■ 


*  Bengal  Regulation  II  of  1805,  which  applied  to  public  claims,  was 
repealed  by  Act  VIII  of  1868,  without  any  reference  to  the  terms  of 
section  17,  Act  XIV  of  185». 

t  The  operation  of  Act  XIV  of  185d  was  farther  suspended  by  Act  XI 
of  1861,  nntil  the  first  of  January  1862. 
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Act  XIV      XIX.    No  proceeding  shall  be  taken  to  enforce  any  judgment, 
j8^  Proceedings  for  en-     decree,  or  order  of  any  Court  esteblished 

.*      forcing  judgments.  &c.,     by    Royal    Charter,    but   within    twelve 

of  Supreme  Courts  to  ,    .^  ^    .  t  -  . 

be  taken  within  twelve     J^^rs  next  after  a  present  right  to  enforce 

JOAi^  the   same    shall  have  accrued  to  some 

persons  capable  of  releasing  the  same,  unless  in  the  meantime 
such  judgment,  decree,  or  order  shall  have  been  duly  revived,  or 
some  part  of  the  principal  money  secured  by  such  judgment, 
decree,  or  order,  or  some  interest  thereon  shall  have  been  paid, 
or  some  acknowledgment  of  the  right  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom  the  same  shall 
be  payable,  or  his  agent,  to  the  person  entitled  thereto  or  his 
agent ;  and  in  any  such  case  no  proceeding  shall  be  brought  to 
enforce  the  said  j  udgment,  decree,  or  order,  but  within  twelve 
years  after  such  revivor,  payment,  or  acknowledgment,  or  the 
latest  of  such  revivors,  payments,  or  acknowledgments,  as  the 

Proviso  as  to  judg-     ^^^  ^^7   ^^ '  Provided  that,   for   three 
ments  now  in  force.  years  next  after  the  passing  of  this  Act, 

every  judgment,  decree,  and  order  which  may  be  in  force  at  the 
date  of  the  passing  of  this  Act  shall  be  governed  by  the  law 
now  in  force,  anything  therein  contained  notwithstanding. 

XX.  No  process  of  execution  shall  issue  from  any  Court  not 
Time  for  enforcing     established  by  Royal   Charter  to  enforce 

ezeontion  of  judgment,  any  judgment,  decree,  or  order  of  such 
Ac,  of  a  Civil  Court      r^       ,        \  •!•         i    ti   , 

not  established  by      Court,  unless  some  proceednig  shall  have 

Boyal  Charter.  been  taken   to   enforce    such  judgment, 

decree,  or  order,  or  to  keep  the  same  in  force,  within  three  years 
next  preceding  the  application  for  such  execution. 

XXI.  Nothing  in  the  preceding  section  shall  apply  to  any 
Preceding       section     judgment,  decree,  or  order  in  force  at  the 

not  to  apply  to  judg-  time  of  the  passing  of  this  Act,  bnt 
mentSf  5cOm  in  force  at  .  .  i      •         «    .  . 

the  time  of  the  passing     process  of  execution  may  be  issued  either 

of  this  Act.  within  the  time  now  limited  by  law  for 

issuing  process  of  execution  thereon  or  within  three  years  next 
after  the  passing  of  this  Act,  whichever  shall  first  expire. 

XXII.  No  process  of  execution  shall  issue  to  enforce  any 
Time  for  execution     summary  decision  or  award  of  any  of  the 

a^Turt'S  S:^«l  C'"l  CoarU  not  esUblished  by  Boyd 
Authoritiy.  Cliarter  or  of  any   Revenue   Authority 
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unless  some  proceeding  shall  have  been  taken  to  enforce  snch  Act  XIY 
decision  or  award  or  to  keep  the  same  in  force  within  one  year      jggg 
next  preceding  the  application  for  snch  execution.  

XXIII.*     Nothing  in  the  preceding  section  shall  applj  to 

any  summary  decision  or  award  in  force 

to  apply  "to  sui^ma^  ^t  the  time  of  the  passing  of  this  Act, 
awards  in  force  at  the  but  process  of  execution  may  be  issued 
^^***"*°^  ^  *         either  within  the  time  now  limited  by 

law  for  issuing  process  of  execution  thereon  or  within  two  years 
next  after  the  passing  of  this  Act,  whichever  shall  first  expire, 

XXIV.  This  Act  shall  take  effect  throughout  the  Presi- 
dencies of  Bengal,  Madras,  and  Bombay, 

Operation  of  Act  including  the  Presidency  Towns  and  the 

Straits'  Settlement ;  but  shall  not  take  effect  in  any  Non-Regu- 
lation Provincef  or  place  until  the  same  shall  be  extended  thereto 
by  public  notification  by  the  Governor-General  in  Council  or  by 
the  Local  Government  to  which  such  Province  or  place  is  subor- 
dinate. Whenever  this  Act  shall  be  extended  to  any  Non- 
Begulation  Province  or  place  by  the  Governor-General  in  Council, 

Trial  of  pending  ^^  ^J  ^^®  Local  Government  to  which  such 
suits,  &c.,  in  any  Non-      Province    or    place  is    subordinate,    all 

is  extended.  place,  shall  be  pending  at  the  date  of 

such  notification,  or  shall  be  instituted  within  the  period  of  two 
years  from  the  date  thereof,  shall  be  tried  and  determined  as  if 
this  Act  had  not  been  passed  ;  but  all  suits  to  which  the  provi- 
sions of  this  Act  are  applicable  that  shall  be  instituted  within 


*  This  section  was  repealed  by  Act  XIY  of  1870.  The  whole  Act, 
except  a  portion  of  section  15,  was  repealed  by  Act  IX  of  1871.  This 
last  repeal  did  not  affect  soits  instituted  before  the  first  day  of  April  1873, 
nor  applications  before  or  after  decree  in  such  suits.  (11  C.  L.  B.  113, 
P.O.) 

t  Act  XIV  of  1869  was  extended  to  Assam  by  a  notification  dated 
the  11th  July  1860 ;  to  the  districts  of  Gachar,  Hasareebagh,  Lohardngga 
and  Beerbhoom,  by  a  notification  dated  the  20th  February  1861 ;  to  the 
8onthal  Pergannahs,  by  a  notification  dated  the  8th  December  1862 ;  to 
the  Central  Provinces,  by  a  notification  dated  the  1st  May  1863 ;  and  to 
the  Punjab,  by  a  notification  dated  the  26th  December  1866.  (Thompson, 
pp.  865, 866,  second  edition.) 
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Act  xiv  aach  Province  or  place  after  the  expiration  of  the  said  period, 
1859.  ^^^^^  ^®  gOTerned  by  this  Act  and  by  no  other  law  of  limitation, 
any  Statute,  Act  or  Regulation  now  in  force  notwithstanding. 


ACT  No.  IX  OF  1871. 

Passed  bt  the  Govebnob  General  of  India  in  Council. 

( Received  the  assent  of  the  Oovemor  General  on  the  2ith 

March  1871.) 


An  Act  for  the  Limitation  of  Suits  and  for  other  purposes. 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law 

relating  to  the  limitation  of  suits,  appeals 
and  certain  applications  to  Courts  ;  And 
whereas  it  is  also  expedient  to  provide  rules  for  acquiring  owner- 
ship by  possession  ;  It  is  hereby  enacted  as  follows  :  — 

PART  I. 
Pbbliminart. 

1.    This    Act    may   be  called   'The 
Indian  Limitation  Act,  1871.' 
It  extends  to  the  whole  of  British  India ;  but  nothing  con- 
tained in  sections  two   and  three   or   in 
Parts  II  and  III  applies — 
(a)    to  suits^  instituted  before  the  first  day  of  April,  1873. 
(6)     to  suits  under  the  Indian  Divorce  Act. 
(c)     to  suits  under  Madras  Regulation  VI  of  1831. 

This  Act  shall  come  into  force  on  the 


*  An  applieatiofi  for  the  ezeontion  of  a  decree  is  an  appIioatioB  in  the 
Boit  in  which  the  decree  was  obtained,  and,  ae  regards  suits  inatitnted 
before  the  Ist  April  1873,  all  applications  therein  are  excluded  from  th» 
•peration  of  the  Act.  Nothing  in  sec.  2,  sec.  4  or  tched.  ii  extendi  to  aa 
application  for  execution  of  a  decree  in  a  suit  instituted  before  the  Is^ 
April  1873.  Mnnffnl  Par$had  DiekU  ▼.  Gnja  Kant  Lakiri,  11  C.  L.  &., 
113,  P.O. 
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2.     On  and  from  tbat  day  the  enactments  mentioned  in  the   Act  IX 

first  schednle  hereto    annexed   shall   he      ^^^^ 
BepealofenaotmentB.     ,^p^|^  ^^  ^^  ^^.^ent  specified  in  the      ^' 

third  colnmn  of  the  same  schedule. 

3.     In  this  Act,  unless  there  he  some- 
Interpretation-clause,     thing  repugnant  in  the  snhject  or  con- 
text— 

'minor'  means  a  person  who  has  not  completed  his  age  of 
eighteen  years : 

*  plaintiff '  includes  also  any  person  through  whom  a  plaintiff 
claims : 

'  nuisance '  means  any  thing  done  to  the  hurt  or  annoyance  of 
another's  immoveable  property  and  not   amounting  to  a  trespass  : 

'  bill  of  exchange '  includes  also  a  hundi : 

'  trustee  '  does  not  include  a  benimiddr,  a  mortgagee  remaining 
in  possession  after  the  mortgage  has  been  satisfied,  or  a  wrong- 
doer in  possession  without  title  : 

'registered'  means  duly  registered  under  the  law  for  the 
registration  of  documents  in  force  at  the  time  and  place  of  exe- 
cuting the  document  referred  to  in  the  context : 

'  foreign  country '  means  any  country  other  than  British 
India ; 

and  nothing  shall  be  deemed  to  be  done  in  '  good  faith '  which 
is  not  done  with  due  care  and  attention. 


PART  II. 
Limitation  of  Suits,  Appbals  and  Applications. 

4.  Subject  to  the  provisions  contained  in  sections  five  to 
.  ,         twenty-six  (inclusive),  every  suit   insti- 

&o.,  instituted,  ko,]  tuted,  appeal  presented,  and  application 
after  period  of  limita-  made  after  the  period  of  limitation  pre- 
scribed therefor  by  the  second  schedule 
hereto  annexed,  shall  be  dismissed,  although  limitation  has  not 
been  set  up  as  a  defence. 

Explanation,—^ A.  suit  is  instituted  in  ordinary  cases  when  the 
plaint  is  presented  to  the  proper  officer  :  in  the  case  of  a  pauper^ 
whea  his  applioftlion  for  leave  to  sue  as  a  pauper  is  filed  ;  and  m 
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Act  DC   the  case  of  a  claim  against  a  companj  which  is  being  wound  np 
18?l       ^^  ^^*^  Court,  when  the  claimant  first  sends  in  his  claim  to  the 

official  liquidator. 

Ulustrations. 
(a.)    A  snit  is  institaled  after  the  prescribed  period  of  lirnitu- 
tion.    Limitation   is    not  set    up    as    a    defence,   and   judgment   is 
given  for  the  plaintiff.    The  defendant  appeals.    The  Appellate  Court 
must  dismiss  the  suit. 

(b.)  An  appeal  presented  after  the  prescribed  period  is  admitted 
and  registered.    The  appeal  shall,  nevertheless,  be  dismissed. 

5.  (a.)     If  the  period   of  limitation   prescribed  for  any  suit, 

Proviso  where  Court  *PP^*^  ^'^  application  expires  on  a  day 
is  closed  when  period  when  the  Court  is  closed,  the  suit,  appeal 
expires.  ^j.  application  may  be  instituted,  present- 

ed or  made  on  the  day  that  the  Court  re-opens  : 

(b,)    Any  appeal  or  application  for  a  review  of  judgment  may 

n     .         .  ,       be  admitted  after  the  period  of  limitation 

Proviso  as  to  appeals  '^ 

and  applications  for  re-  prescribed  therefor,  when  the  appellant 
^®^*  or  applicant  satisfies  the  Court  that  he 

had  sufficient  cause  for  not  presenting  the  appeal  or  making  the 
application  within  such  period  : 

6.  When,  by  any  law  not  mentioned  in  the  schedule  hereto 

THff  fc  'ods  t  ^^^^^^^9  ^^^  ^^^  or  hereafter  to  be  in 
limitation  prescribed  by  force  in  any  part  of  British  India,  a 
local  laws.  period  of  limitation  differing  from  that 

prescribed  by  this  Act  is  especially  prescribed  for  any  suitsi 
appeals  or  applications,  nothing  herein  contained  shall  affect 
such  law. 

And  nothing  herein  contained  shall  affect  the  periods  of  limit- 

Appeah  from  decrees  *^^^"  prescribed  for  appeals  from,  or  appli- 
of  High  Courts  on  ori-  cations  to  review,  any  decree,  order  or 
f^^  ~^®-  judgment  of  a  High  Court  in  the  exercise 

of  its  original  jurisdiction. 

Legal  Disability. 

7.     If  a  person  entitled  to  sue  be,  at 
Legal  disability.  the  time  the  right  to  sue  accrued,  a  minor, 

or  insane,  or  an  idiot, 
he  may  institute  the  suit  within  the  same  period  after  the 
disability  has  ceased,  or  (when  he  is  at  the  time  of  the  accrual 
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affected  by  two  disabilities)  after  both  disabilities  hare  ceased,  Act  IX 
as  would  otherwise  have  been  allowed  from  the  time  prescribed      .5!?- 
therefor    in  the  third  colnmn  of  the  second  schedule  hereto      — — * 
annexed. 

When  his  disability  continues  up  to  his  death,  his  represent-^ 
ative  in  interest  may  institute  the  suit  within  the  same  period 
after  the  death  as  would  otherwise  haye  been  allowed  from  the 
time  prescribed  therefor  in  the  third  column  of  the  same  schedule. 

Nothing  in  this  section  shall  be  deemed  to  extend,  for  more 
than  three  years  from  the  cessation  of  the  disability  or  the  death 
of  the  person  affected  thereby,  the  period  within  which  the  suit 
must  be  brought. 

IlltutraHons, 

(a.)  The  right  to  sue  for  the  hire  of  a  boat  accrues  to  A  during  bis 
minority.  He  comes  of  age  four  years  after  the  accrual  of  the  right. 
He  may  institute  his  suit  at  any  time  within  three  years  from  the  date 
of  his  coming  of  age. 

(&.)    A,  to  whom  a  right  to  sue  for  a  legacy  has  accrued  during  his 
minority,  attains  full  age  eleven  years  after  such  right  accrued.    A  has 
under  the  ordinary  law,  only  one  year  remaining  within  which  to  sue! 
But  under  this  section  an  extension  of  two  years  will  be  allowed  him 
making  in  all  a  period  of  three  years  from  the  date  of  his  majority, 
within  which  he  may  bring  his  suit. 

(c.)  A  right  to  sue  for  an  hereditary  office  accrues  to  A,  who  at 
the  time  is  insane.  Six  years  after  the  accrual  of  the  right,  A  recovers 
his  reason.  A  has  six  years,  under  the  ordinary  law,  from  the  date 
when  his  insanity  ceased,  within  which  to  institute  a  suit.  No  exten- 
sion of  time  will  be  given  him  under  this  section. 

(rf.)  A  right  to  sue  as  landlord  to  recover  possession  from  a  tenant 
accrues  to  A,  who  is  an  idiot.  A  dies  three  years  after  the  accrual  of 
the  right,  his  idiocy  continuing  up  to  the  date  of  his  death.  A's  repre- 
sentative in  interest  has,  under  the  ordinary  law,  nine  years  from  the 
date  of  A's  death  within  which  to  bring  a  suit.  This  section  does  not 
extend  that  time. 

8.    When  one  of  several  joint  creditors  or  claimants  is  under 
DisabilHyof  one  joint     ^7  sach  disability,  and  when  a  discharge 
^^'^^to'"  can  be  given  without  the  concurrence  of 

such  person,  time  will  run  against  them  all :  but  where  no  such 
discharge  can  be  given,  time  will  not  run  as  against  any  of  them 
until  they  all  are  free  from  disability. 

F  F 


OP 

1871. 
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Act  JX  9.     When  once  time  has  began  to  nm, 

of  toi^''^'"  rnnnmg     ^^  subsequent  disabUity  or  inabiUty  to 

sue  stops  it : 
Provided  that  where  letters  of  administration  to  the  estato  of 
a  creditor  have  been  granted  to  his  debtor,  the  running  of  the 
time  prescribed  for  a  suit  to  recover  the  debt  shall  be  suspended 
while  the  administration  continues. 

10.  Notwithstanding   anything    hereinbefore    contained,    no 

a  ..         .    .  suit  against  a  person  in  whom  property 

Suits  against  express  °  *^  ir    r      j 

trustees  and  their  re-      has  become  vested  in  trust  for  any  specific 
presentatives.  purpose,  or  against  his  representatives, 

for  the  purpose  of  following  in  his  or  their  hands  such  pro- 
perty, shall  be  barred  by  any  length  of  time. 

Explanation. — A  purchaser  in  good  faith  for  value  from  a 
trustee  ,is  not  his  representative  within  the  meaning  of  this 
section. 

11.  Suits  in  British  India  on  contracts  entered  into  in  a 

Suits  on  foreign  con-  foreign  country  are  subject  to  the  rules 
tracts.  prescribed  by  this  Act. 

12.  No  foreign  rule  of  limitations  shall  be  a  defence  to  a  suit 
Foreign     Ihnitation     in  British  India   on   a  contract   entered 

law.  into  in  a  foreign  country,  unless  the  rule 

has  extinguished  the  contract,  and  the  parties  were  domiciled 
in  such  country  during  the  period  prescribed  by  such  rule. 


PART  III. 
Computation  of  Period  op  Limitation. 

13.     In  computing  the  period  of  limit- 

Kxcluflion  of  day  on     ation  prescribed  for   any  suit,  the  day  on 

ernes.  which  the  right  to  sue  accrued  shall  be 

excluded. 
In  computing  the  period  of  limitation  prescribed  for  an  appeal, 

Exclusions  in  case  of  *^  application  for  leave  to  appeal  as  a 
appeals  and  certain  ap-  pauper,  an  application  to  the  High  Court 
plications.  f^^  ^.j^^  admission  of  a  special  appeal,  and 

an  application  for  a  review  of  judgment,  the  day  on  which  the 
judgment  complained  of  was  pronounced,  and  the   time  requisite 
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for  obtaining  a  copy  of  the  decree,  sentence  or  order  appealed   Act  IX 
against  or  sought  to  be  reviewed,  shall  be  excladed.  .91^ 

In  compating  the  period  of  limitation  prescribed  for  an  appli-      

cation  to  set  aside  an  award,  the  time  requisite  for  obtaining  a 
copy  of  the  award  shall  be  excluded. 

14.  In  computing  the  period  of  limitation  prescribed  for  any 

„    ,    .       . ,,        ^     suit,  the  time  during  which  the  defend- 
Exclnsion  of  time  of  ,  \        ,  ,     ^  i.         t>  •.•  i.  t  j* 

defendant's  a  b  s  e  n  0  e      ant  has  been  absent  from  British  India 

from  British  India.  shM  be   excluded,  unless   seryice  of  a 

summons  to  appear  and  answer  in  the  suit  can,  during  such 
absence,  be  made  under  the  Code  of  Ciyil  Procedure,  section 
sixty. 

15.  In  computing  the  period  of  limitation  prescribed  for  any 

Bt  1  •  f  ti  nf  ®"^^'  *^®  *^"^®  during  which  the  plain tiflf 
sning  bond  fide  in  Coxut  has  been  prosecuting  with  due  diligence 
without  jurifldiction.         another  suit,  whether  in  a  Court  of  first 

instance  or  in  a  Court  of  appeal,  against  the  same  defendant  or 
some  person  whom  he  represents,  shall  be  excluded,  where  the 
last-mentioned  suit  is  founded  upon  the  same  right  to  sue,  and  is 
instituted  in  good  faith  in  a  Court  which,  from  defect  of  jurisdic- 
tion, or  other  cause  of  a  like  nature,  is  unable  to  try  it. 

ExplafMUon  l.-»In  excluding  the  time  during  which  a  former 
suit  was  pending,  the  day  on  which  that  suit  was  instituted,  and 
the  day  on  which  the  proceedings  therein  ended,  shall  both  be 
counted. 

Explanation  2. — A  plaintiff  resisting  an  appeal  presented  on 
the  ground  of  want  of  jurisdiction,  shall  be  deemed  to  be  prose- 
cuting a  suit  within  the  meaning  of  this  section. 

16.  In  computing  the  period  of  limitation  prescribed  for  any 

-,    ,    .        ...  suit,    the  commencement  of  which   has 

Exclusion  of  time  *  ,  ,      .  .         .         , 

daring   which    oom-     been  stayed  by  injunction,  the  time  of  the 

mencement  of  suit  is  continuance  of  the  injunction  shall  be 
stayed  by  mjnnotion.  '' 

excluded. 

17.  In  computing  the  period  of  limitation  prescribed  for  a 

_    ,    .         .    ,.  suit  for  possession  by  a  purchaser  at  a 

Exclusion    of     time         i     .  x-  i?         j  ^t      .. 

daring    which    jadg-      sale  in  execution   of   a  decree,  the  time 

ment-debtor  sues  to  set  during  which  the  judgment-debtor  has 
aside  execution  sale.  *^  .  -i.   ^         *.       .j    ^» 

been  prosecuting  a  suit  to  set  aside  the 

sale  shall  be  excluded. 
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Act  IX       18.     When  a  person  who  would,  if  he  were  liriDg,  hare  a 
mi.         Effect    of     death     "ght  to  sne,  dies  before  the  right  accrues, 

before  right  to  s  a  e     the  period  of  limitation  shall  be  compn- 

aooraes.  f^^  f  jQm  ^Jjq  ^ime  when  there  is  a  repre- 

sentative in  interest  of  the  deceased  capable  of  suing. 

When  a  person  against  whom,  if  he  were  liring,  a  right  to  sue 
wonld  hare  accraed,  dies  before  the  right  accraes,  the  period  of 
limitation  shall  be  compnted  from  the  time  when  there  is  a 
representatire  whom  the  plaintiff  maj  sne. 

Nothing  in  the  former  part  of  this  section  applies  to  suits  for 
the  possession  of  land  or  of  an  hereditary  office. 

19.  When  any  person  baring  a  right  to  sne  has,  by  means  of 
Effect  of  fra  d.  frand,  been  kept  from  the  knowledge  of 

snch  right  or  of  the  title  on  which  it  is 
founded,  and  where  any  document  necessary  to  establish  snch 
right  has  been  fraudnlently  concealed, 

the  time  limited  for  commencing  a  suit, 

(a)  against  the  person  guilty  of  the  fraud  or  accessory 
thereto,  or 

(5)  against  any  person  claiming  through  him  otherwise  than 
in  good  faith  and  for  a  valuable  consideration, 

shall  be  computed  from  the  time  when  the  fraud  first  became 
known  to  the  person  injuriously  affected  thereby,  or,  in  the  case 
of  the  concealed  document,  when  he  first  had  the  means  of  pro- 
ducing it  or  compelling  its  production. 

20.  (a.)    No  promise  or  acknowledgment  in  respect  of  a  debt 
Bffectof  acknowledg-     ^^  legacy  shall  take  the  case  out  of  the 

ment  in  writing.  operation  of  this  Act,  unless  such  pro- 

mise or  acknowledgment  is  contained  in  some  writing  signed, 
before  the  expiration  of  the  prescribed  period,  by  the  party  to  be 
charged  therewith  or  by  his  agent  generally  or  specially  autho- 
rized in  this  behalf. 

(b.)  When  such  writing  exists,  a  new  period  of  limitation, 
according  to  the  nature  of  the  original  liability,  shall  be  compnted 
from  the  time  when  the  promise  or  acknowledgment  was  signed. 

(c.)  When  the  writing  containing  the  promise  or  acknowledg- 
ment is  undated,  oral  evidence  may  be  given  of  the  time  when  it 
was  signed.  But  when  it  is  alleged  to  have  been  destroyed  or 
lost,  oral  evidence  of  its  contents  shall  not  be  received. 
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Exj»lanation  l.->For  the  purposes  of  this  section,  a  promise  or   Act  IX 
acknowledgment  may  be  sufficient,  though  it  omits  to  specify  the     ^g^j 

exact  amount  of  the  debt  or  legacy,  or  arers  that  the  time  for      

payment  or  deliyery  has  not  yet  come,  or  is  accompanied  by  a 
refusal  to  pay  or  delirer,  or  is  coupled  with  a  claim  to  a  set-off, 
or  is  addressed  to  any  person  other  than  the  creditor  or  legatee ; 

but  it  must  amount  to  an  express  undertaking  to  pay  or  deliver 
the  debt  or  legacy  or  to  an  unqualified  admission  of  the  liability 
as  subsisting. 

Explanation  2. — Nothing  in  this  section  renders  one  of  seyeral 
partners  or  executors  chargeable  by  reason  only  of  a  written  pro- 
mise or  acknowledgment  signed  by  another  of  them. 

IUu8tr<Ui(m$, 

Z,  a  bond -debtor,  himself  writes  a  letter  promising  to  pay  the  debt 
to  his  creditor  A.    Z  affixes  his  seal,  but  does  not  sign  the  letter : 

Z  pays  part  of  the  debt  and  promises  orally  to  pay  the  rest : 

Z  publishes  an  advertisement,  requesting  his  creditors  to  bring  in 
their  claims  for  examination  : 

In  none  of  these  cases  is  the  debt  taken  out  of  the  operation  of  this 
Act. 

21.    When  interest  on  a  debt  or  legacy  is,  before  the  expira- 

Effect  of  payment  of  *^^^  ^^  *^®  prescribed  period,  paid  as  such 
interest  as  saoh.  by  the  person  liable  to  pay  the  debt  or 

legacy,  or  by  his  agent  generally  or  specially  authorized  in  this 
behalf, 

or  when  part  of  the  principal  of  a  debt  is,  before  the  expiration 

Effect  of  part -pay.  ^^  *^«  prescribed  period,  paid  by  the 
ment  of  principal.  debtor  or  by  his  agent  generally  or  spe- 

cially authorized  in  this  behalf, 

a  new  period  of  limitation,  according  to  the  nature  of  the 
original  liability,  shall  be  computed  from  the  time  when  the 
payment  was  made : 

Provided  that,  in  the  case  of  part-payment  of  principal,  the 
debt  has  arisen  from  a  contract  in  writing,  and  the  fact  of  the 
payment  appears  in  the  handwriting  of  the  person  making  the 
same,  on  the  instrument|  or  in  his  own  books,  or  in  the  books  of 
the  creditor. 
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Act  IX       22.     When,  after  the  institution  of  a  suit,  a  new  plaintiff  or 

t?fi  ^«    .  .    ^  ...  ^         defendant  is  substituted  or  added,  the  suit 
1871.  Effect  of  anbstitutingr        _    „  ,    ,  .       i       ^  a  .    t. 
or  adding  new  plaintiff     snail,  as  regards  him,  be  deemed  to  nave 

or  defendant.  commenced  when  he  was  so  made  a  party  ; 

Provided  that,  when  a  plaintiff  dies,  and  the  suit  is  continued 
Proviso  where  origi-     ^7  ^^^  representatives  in  interest,  it  shall, 
nal  plaintiff  dios.  as  regards  them,  be  deemed  to  have  com- 

menced when  it  was  instituted  by  the  deceased  plaintiff : 

Provided  also,  that,  when  a  defendant  dies,  and  the  suit  is 

Proviso  where  origf.     Continued  against  his  representatives  in 

nal  defendant  dies.  interest,   it  shall,   as   regards  them,  be 

deemed  to  have  been  commenced  when  it  was  instituted  against 

the  deceased  defendant. 

23.  In  the  case  of  a  suit  for  the  breach  of  a  contract,  where 

there  are  successive  breaches,  a  fresh  right 
th^r«*?**  «oe:2^e  to  sue  arises,  wd  a  fresh  period  of  limit. 
breaches  of  contract.         ation  begins  to  run,  upon  every  fresh 

Computation  where  breach ;  and  where  the  breach  is  a  oontmn- 
the  breach  is  oontinn-  {^g  breach^  a  fresh  right  to  sue  arises,  and 
^^^'  a  fresh  period  of  limitation  begins  to  run, 

at  every  moment  of  the  time  during  which  the  breach  continues. 

Nothing  in  the  former  part  of  this  section  applies  to  suits  for 
the  breach  of  contracts  for  the  payment  of  money  by  instalments, 
where,  on  default  made  in  payment  of  one  instalment,  the  whole 
becomes  due. 

lllustraiioru. 

(a.)  A  contracts  to  pay  an  annuity  to  B  for  bis  life  by  quarterly 
instalments.  A  fails  to  pay  any  of  the  instalments.  Here,  upon  every 
fresh  failure,  a  fresh  right  to  sue  arises  and  a  fresh  period  of  limiUtioii 
begins  to  run ;  and  this  Act  may  bar  the  remedy  on  the  earlier  breaches 
without  affecting  the  remedy  on  the  later  breaches. 

(b.)  A,  a  tenant,  covenants  with  B,  his  landlord,  to  keep  cerUin 
bnildings  in  repair.  At  every  moment  of  the  time  during  which  the 
buildings  continue  out  of  repair  and  B  retains  his  right  of  entry,  a  fresh 
right  to  sue  arises  and  a  fresh  period  of  limitation  begins  to  run. 

24.  In  the  case  of  a  continuing  nusance  a  fresh  right  to  sue 

arises,  and  a  fresh  period  of  limitation 
Continuing  nusance.       ^^^^^  ^^  ^^   ^^   ^^^^^  ^^^^^  ^^   ^^ 

time  during  which  the  nusance  continues. 
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A  direrts  B*s  watercourse.  At  every  moment  of  tbe  time  during 
which  the  diversion  continues  and  B  retains  his  right  of  entry,  a  fresh 
right  to  sue  arises  and  a  fresh  period  of  limitation  begins  to  run. 

25.     In  the  case  of  a  suit  for  compensation  for  an  act  lawful 

in  itself,  which  becomes  unlawful  in  case 

Suit  for  (^mpensa-  j^  causes  damage,  the  period  of  limitation 
tion  for  act  becoming  ^  ^ 

unlawful.  shall  be  computed  from  the  time  when 

damage  accmes. 
Illustration, 

A  owns  the   surface  of  a  field.     B  owns  the  subsoil.    B  digs  coal 

thereout  without  causing  any  immediate  apparent  injury  to  the  surface, 

but  at  last  the  surface  subsides.     The  period  of  limitation  runs  from 

the  time  of  the  subsidence. 

^         ^  ^.       ...  26.     All  instruments  shall,  for  the  pur- 

Gomputation  of  time  i.    ,  .     *       ,      ,  ; 

mentioned  in    instru-      poses  of  this  Act,  be  deemed  to  be  made 

™®'****  with  reference  to  the  Gregorian  calendar. 

Ulusirationi. 

(a.)  A  Hindu  makes  a  promissory  note  bearing  a  native  date  only, 
and  payable  four  months  after  date.  The  period  of  limitation  appli- 
cable to  a  suit  on  the  note  runs  from  the  expiry  of  four  mouths  after 
date  computed  according  to  the  Gregorian  calendar. 

(Jb,)  A  Hindu  makes  a  bond,  bearing  a  native  date  only,  for  the 
repayment  of  money  within  one  year.  Tbe  period  of  limitation  appli* 
cable  to  a  suit  on  the  bond  runs  from  the  expiry  of  one  year  after  date 
computed  according  to  the  Gregorian  calendar. 


OF 

1871. 


PART  IV. 
Acquisition  op  Ownership  by  Possbssion. 

27.     Where  the  access  and  use  of  light  or  air  to  and  for  any 

building  has  been  peaceably  enjoyed  there- 

tot2^^r  ""'  "^^*     ^>^^'  *»  "^^  easement,  and  as  of  right, 

without  interruption,  and  for  twenty  years, 
and  where  any  way  or  waterconrse,  or  the  use  of  any  water,  or 
any  other  easement,  whether  affirmative  or  negative,  has  been 
peaceably  and  openly  enjoyed  by  any  person  claiming  title  thereto 
as  an  easement  and  as  of  right,  without  interruption,  and  for 
twenty  years, 
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Act  IX       the  right  to  such  access  and  nse  of  light  or  air,  way,  water- 
^g<^i      coarse,  use  of  water,  or  other  easement,  shall  be  absolate  and 

indefeasible. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to  be 
a  period  ending  within  two  years  next  before  the  institution  of 
the  suit  wherein  the  claim  to  which  such  period  relates  is  con- 
tested. 

Explanation, — Nothing  is  an  interruption  within  the  meaning 
of  this  section,  unless  where  there  is  an  actual  discontinuance  of 
the  possession  or  enjoyment  by  reason  of  an  obstruction  by  the 
act  of  some  person  other  than  the  claimant,  and  unless  such 
obstruction  is  submitted  to  or  acquiesced  in  for  one  year  after  the 
claimant  has  notice  thereof  and  of  the  person  making  or  authoriz- 
ing the  same  to  be  made. 

Ilbatratione, 

(a.)  A  suit  is  brought  in  1871  for  obstructing  a  rij^ht  of  way.  The 
defendant  admits  the  obstruction,  but  denies  the  right  of  way.  The 
plaintiff  proves  that  the  right  was  peaceably  and  openly  enjoyed  by 
him  claiming  title  thereto  as  an  easement  and  as  of  right,  without 
interruption,  from  Ist  January  1850  to  Ist  January  1870.  The  plain* 
tiff  is  entitled  to  judgment. 

(b,)  In  a  like  suit  also  brought  in  1871  the  plaintiff  merely  proves 
that  he  enjoyed  the  right  in  manner  aforesaid  from  1848  to  1868. 
The  suit  shall  be  disniissed,  as  no  exercise  of  the  right  by  actual  user 
has  been  proved  to  have  taken  place  within  two  years  next  before  the 
institntion  of  the  suit 

(c.)  In  a  like  suit  the  plaintiff  shows  that  the  right  was  peaceably 
and  openly  enjoyed  by  him  for  twenty  years.  The  defendant  proves 
that  Uie  plaintiff  on  one  occasion  during  the  twenty  years  had  asked 
his  leave  to  enjoy  the  right.    The  suit  shall  be  dismissed, 

28.    Provided  that,  when  any  land  or  water  upon,  over  or 

„    ,    ,      .    ^  from  which  any  easement  (other  than  the 

Exclusion  in  favour  _  -,..^       \.\i.      t_ 

of  reversioner  of  ser-     access  and  use  of  light  and  air)  has  been 

vient  tenement.  enjoyed  or  derived  has  been  held  under 

or  by  virtue  of  any  interest  for  life  or  any  term  of  years  exceed* 
ing  three  years  from  the  granting  thereof, 

the  time  of  the  enjoyment  of  such  easement  during  the  con- 
tinuance of  such  interest  or  term  shall  be  excluded  in  the  com- 
putation of  the  said  last  mentioned  period  of  twenty  years,  in 
case  the  claim  is,  within  three  years  next  after  the  determination 
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of  sQch  interest  or  teraiy  resisted  by  the  person  entitled,  on  such   Act  IX 
determination^  to  the  said  land  or  water.  Ig^l^ 

lUmMtration,  ""^ 

A  snes  for  a  declaration  that  he  is  entitled  to  a  right  of  way  oTer 
B*8  land.  A  prores  that  he  has  enjoyed  the  right  for  twenty-five 
years ;  but  B  shows  that,  during  ten  of  these  years,  C,  a  deceased 
Hindu  widow,  bad  a  life-interest  in  the  land ;  that,  on  C*8  death,  B 
became  entitled  to  the  land ;  and  that,  within  two  years  after  G*b  death, 
he  contested  A*8  claim  to  the  right  The  suit  must  be  dismissed,  as  A, 
with  reference  to  the  provisions  of  this  section,  hss  only  proved  enjoy- 
ment for  fifteen  years. 

29.    At  the  determination  of  the  period  hereby  limited  to  any 

Exttognlehment    of  P*"""  '<*'  instituting  »  sait  for  posses- 

right  to  land  or  here-  8ion  of  any  land  or  hereditary  ofSce,  his 

ditary  office.  fjgtt  to  such  land  or  oflSce  shall  be  extin- 
guished. 


FIRST  SCHEDULE. 
(See  eecHoH  2.) 


Namber  and  year. 


Sabject  or  title. 


31    Jae.  I,  cap. 
sixteen. 


4  Ann.,  cap.  six- 
teen. 


33  Geo.  Ill,  cap. 
fifty-two. 


An  Act  for  limitation  of  ac- 
tions and  for  avoiding  of 
suits  in  law. 

An  Act  for  the  amendment 
of  the  law  and  the  better 
advancement  of  justice. 


An  Act  for  continuing  in  the 
East  India  Company,  for  a 
further  term,  the  posses- 
sion of  the  British  terri- 
tories in  India,  together 
with  their  exclusive  trade, 
under  certain  limitation; 
for  establishing  further  re- 
gulations for  the  govern* 
ment  of  the  said  territories, 
and  the  better  administra- 
tion of  justice  within  the 


Extent  of  repeal. 


The  whole  Statute,  so 
far  as  it  applies  to 
British  India. 

Sections  seventeen, 
eighteen  and  nine- 
teen, so  £ir  as  they 
apply  to  British 
India. 

So  much  of  section 
one  hundred  and 
sixty-two  as  relates 
to  the  limitation  of 
civil  suite  in  British 
India. 
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OF 

1871. 


FIRST  SCIIEDULB-((roii/i»iiafrf). 


Number  and  year. 


Extent  of  repeal. 


53  Geo.  Ill,  cap. 
one  liundred 
and  fifty-five. 


9  Geo.  rV,  cap. 
seventy-four. 


6  &  7  Vic,  cap. 
ninety-four. 


Act  No.  XrV  of 
1840. 


Act    No.  XI    of 
1841. 


same  ;  for  appropriating  to 
certain  uses  the  revenues 
and  profits  of  the  said 
Company ;  and  for  making 
provision  for  the  good  order 
and  government  of  the 
towns  of  Calcutta,  Madras 
and  Bombay. 

An  Act  for  continuing  in 
the  East  India  Compnny, 
for  a  further  term,  the  pos- 
session of  the  British  ter- 
ritories in  India,  together 
with  certain  exclusive  pri- 
vileges ;  for  establishing 
further  regulations  for  the 
government  of  the  said  ter- 
ritories, and  the  better 
administration  of  justice 
within  the  same;  nnd  for 
regulating  the  trade  to  and 
from  the  places  within  tlie 
limits  of  the  sa«d  Company. 

Administration  of  criminal 
justice. 


Foreign  Jurisdiction  Act 


An  Act  for  rendering  a 
written  memorandum 
necessary  to  the  validity  of 
certaiu  promises  and  en- 
gagements, by  extending 
to  the  territories  of  the 
Esst  India  Company,  in 
cases  governed  hf  English 
law,  the  pnivisions  of  the 
Sutute  9  Geo.  IV,  cap.  14. 

Military  Courts  of  Requests. 


Section  one  hundred 
and  twenty-four,  so 
far  as  it  applies  to 
British  India. 


So  much  of  section 
fifty-one  as  relates 
to  civil  suits. 

Section  seven,  so  far 
as  it  applies  to 
British  India. 

From  and  including 
the  words  "Where- 
as by  an  Act**  down 
to  and  including  the 
words  ^Defendants 
against    the   Plain- 


The  proviso  in  sec- 
tion nine. 
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FIRST  SCHEDULE— (c(wi/intt«i/). 


Number  and  year. 


Extent  of  repeal. 


Act   No.  XX   of 
1847. 


Act   No.  XII   of 
1855. 


Act  No.  Xm  of 
1855. 


Copyrigbt  Act 


••• 


An  Act  to  enable  executors, 
administrators  or'  repre- 
sentatives to  sne  and  be 
sued  for  certain  wrongs. 


Act  No.  XXV  of 

1857. 

Act  No.  VIH  of 
1859. 


Compensfttion  for  loss  occa- 
sioned ))j  deatb  caused  bj 
actionable  wrong. 


Forfeiture  for  mutinj 


Tbe  Code  of  Civil  Procedure. 


In  section  sixteen, 
tbe  words  *  actions, 
suits,  bills.* 

In  section  one,  the 
words  "  and  pro- 
vided Bucb  action 
shall  be  brought 
within  one  year  after 
the  death  of  snch 
person,**  and  the 
words  *'and  so  as 
such  action  shall  be 
commenced  within 
two  years  after  the 
committing  of  the 
wrong.*' 

In  section  two,  the 
words  **  and  that 
every  such  action 
shall  be  brought 
within  twelve  calen- 
dar months  after 
the  death  of  snch 
deceased  person.** 

Section  nine. 


In  section  one  hun- 
dred and  nineteen, 
the  words  "within 
a  reasonable  time 
not  exceeding  thirty 
days  after  any  pro* 
cess  for  enforcing 
the  judgment  has 
b0en  executed,**  and 
the  words  "within 
thirty  days  from  the 
date  of  the  judg- 
mjent.**  In  sec  Hon 
two  hundred  and 
thirty,  the  words 
"within  one  month 


Act  IX 

OF 

1871. 
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Act  IX 

OF 

1871. 


FIRST  SCHEDULE— («m/mtierf). 


Namber  and  jear. 


Subject  or  title. 


Extent  of  repeat 


from    the    date    of 
such  dispoflfieasioii.** 
The     last     twelTe 
words     of    section 
two     hnndred    and 
forty-six.     In    sec- 
tion   two    hundred 
and    fifty  -  six,    the 
words  **At  an  J  time 
within    thirty   days 
from  the  date  of  the 
sale."      In     section 
two    hnndred    and 
sixty  -  nine,       the 
words      *'  if    made 
within    one    month 
fr«»m    the    date    of 
such  existence  or  ob« 
struction,  or  of  such 
dispossession,  as  the 
case  may  be.**    In 
section   three   hun* 
dred    and    twenty- 
four,     the     second 
sentence.  In  section 
three  hundred  and 
twenty-seren,    the 
words    **  within   six 
months    from     the 
date  of  the  award.** 
In     section      three 
hundred       and 
thirty  -  three,    from 
and    including    the 
words  **  within  the 
period  **  down  to  the 
end  of  the  section.  In 
section  three    hun- 
dred    and      forty* 
seren,     the     words 
"within  thirty  days 
from    the    date    of 
the    dismissal.**    In 
section  three   hun- 
dred   and  seventy- 
three,     the    woras 
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FIRST  ^UFjDVLE^continued), 


Number  and  year. 


Sabject  or  title. 


Act  No.  XIV  of 
1859. 


Act    No.   IX  of 
1860. 


Act  No.  XXXI 
of  1860. 


Act   No.    V    of 
1861. 


Act  No.  xxni 

of  1861. 

Act  No.  XXV  of 
1861. 

Act    No.     I     of 
1863. 

Act   No.    VI  of 
1863. 


An  Act  to  provide  for  the 
limitation  of  suits. 


Workmen  and  employers  .. 


Arms  Act 


••• 


Mofossil  Police 


GiTil  Procedure  Code 
Amendment. 

Criminal  Procedure  Code ... 


Civil   Courts   in    British 
Burma. 

Consolidated   Customs   Act 


Extent  of  repeal. 


''within  the  period 
prescribed  for  the 
presentation  of  a 
memorandum  of  ap- 
peal.** So  much 
of  section  three- 
hundred  and  se- 
▼entj-seven  as  has 
not  been  repealed. 

The  whole  Act,  ex- 
cept so  much  of 
section  fifteen  as 
does  not  relate  to  the 
limitation  of  suits. 

So  much  of  section 
two  as  relates  to 
the  limitation  of 
suits. 

So  mnch  of  section 
forty -nine  as  relates 
to  the  limitation  of 
suits. 

So  much  of  section 
forty- two  as  relates 
to  the  limitation  of 
suits. 

Section  twelve. 


Section     four    hun- 
dred and  fifteen. 

Section  twentj-four. 


So  much  of  section- 
two  hundred  and 
fourteen  as  relates 
to  the  limitation  of 
suits. 


Act  IX 

OF 

1871. 
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Act  IX 

OP 

1871. 


FIRST  SCHBDULE^(Mmfui««/0- 


Namber  and  year. 


Sabjeet  or  title. 


£xtaDt  or  repeaL 


Act  No.  xxin 

of  1833. 


Act  No.  VU  of 
1865. 


Cloiius  to  waste  lands 


Act  No.  XX  of 

1866. 

Act  No.  XIV  of 

1868. 


Act  No.  XX   of 
1869. 


Act   No.    X    of 
1870. 


Goyernment  Forests  Act  ... 


R^stration  Act 


ContagioQB  Diseases  Act  ••. 


Volunteers 


Land  Acquisition 


Act  No.    IV    of 
1871. 


Rombny  Regula- 
tion V  of  1 827. 


Coroners 


A  Regulation  defining  tbe 
limitations  as  to  time 
within  wliich  oiril  actions 
may  be  prosecuted,  and 
containing  rnles  of  judi- 
cation respecting  written 
acknowledgments  of  debts 
executed  without  receipt 
of  a  full  consideration  ;  also 
regarding  interest,  the  ten- 
dering payment  of  debts, 
and  the  disposal  of  proper- 
ty mortgaged  or  pledged. 


So  much  of  section 
five  as  relates  to  tlie 
limitation  of  suits. 

So  much  of  section 
sixteen  as  relates  to 
tlie  limitation  of 
suits. 

Section  fifty-one. 


So  much  of  section 
twenty  -  five  as  re- 
lates to  the  limita- 
tion of  suits. 

So  much  of  sectaoo 
twenty  -  six  as  re- 
lates to  the  limita- 
tion of  suits. 

So  much  of  section 
fifty-eight  as  relates 
to  the  limitation  of 
suits. 

In  section  forty-two, 
tlie  words  *  after  the 
expiration  of  tliree 
months  from  such 
fact  or  failure,  nor.* 

Chapter  one. 
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SECOND  8CHEDULB. 

(See  section  4.) 
PiBST  Division  :  Soitb. 


Act  IX 

OP 
1871. 


Description  of  suiL 


Period 
of  limitation. 


I. — To  contest  nn  nward  of 
the  Board  of  Revenue  un 
der  Act  No  XXIII  of 
1863  (to  provide  for  the 
adjudication  of  claims  to 
waste  lands). 


2.— For  doing,  or  for  omit- 
ting to  do,  an  act  in  pur- 
sunnce  of  any  ennctment  in 
force  for  the  time  being  in 
British  India. 


3.— Under  Act  No.  XIV 
of  1869  (to  provide  for 
the  limitation  of  suitjt), 
section  fifteen,  to  recover 
possession  of  immoveable 
property. 

4.—Under  Act  No.  IX  of 
I860  {to  provide  for  the 
Mpeedy  determination  of 
certain  disputes  between 
workmen  engaged  in  Hail- 
way  and  other  public  works 
and  their  employers),  sec- 
tion one. 

5.— Under  Act  No.  Vof  1 866 
(to  provide  a  summary 
procedure  on  bills  of  eX' 
change,  and  to  amend,  in 
certain  respects^  the  com- 
mercial law  of  British 
India). 


Part  1. 
Thirty  days. 

Thirty  days 


Part  II 
Ninety  days. 

Ninety  days     ... 


Part  III. 
aix  months. 

Six  months 


Ditto 


Ditto 


Time  when  period 
begins  to  run. 


When  notice  of  the 
award  is  delivered 
to  the  plaintiff. 


When     the     act    or 
omission  took  place. 


When  the  disposses* 
sion  occurs. 


When  the  wa^es,  hire, 
or  price  of  work 
chiimed  accrued 
due. 


When  the  bill  or 
promissory  note 
becomes  due  and 
payable. 
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Act  IX 

OP 
1871. 


SECOND    SCHEDULE— (cofifemied). 
FiRAT  Division:  Suits — continued. 


Description  of  snit. 


Perind 
of  limiution. 


Time  when  period 
begins  to  ran. 


6. — Upon  a  Statute,  Act, 
Regulation,  or  Bje-law, 
for  a  penalty  or  forfeiture. 

7. — For  the  wages  of  a  do- 
mestic servant,  artisan  or 
labourer  not  provided  for 
bj  this  schedule,  No.  4. 

8.  —For  the  price  of  food  or 
drink  sold  bj  the  keeper 
of  a  hotel,  tavern  or  lodg- 
ing house. 

9. — ^For  the  price  of  lodging. 

10.— To  enforce  a  right  of 
pre-emption,  whether  the 
right  is  founded  on  law,  or 
general  usage,  or  on  special 
contract. 

11.— For  damages  for  infring- 
ing copj-right  or  any  other 
exclusive  privilege. 

12.— By  executors,  adminis- 
trators or  representatives 
under  Act  No.  XII  of  1855 
(to  enable  executors^  admi- 
nistrators  or  reprenentativee 
to  sue  and  be  sued  for 
certain  wrongs), 

13. — By  executors,  adminis- 
trators or  representatives 
under  Act  No.  XIII  of 
1855  (/o  provide  eompen- 
Motions  to  families  for  loss 
occasioned  by  the  death  of 
a  person  caused  by  action^ 
able  wrong). 


Part  IV, 
One  year. 

One  year 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


•• 


When  the  penally  or 
forfeiture  is  incurred. 


Wlien  the  wages  sued 
for  accrue  due. 


When    the    food    or 
drink  18  delivered. 


When  the  lodging 
ends. 

When  the  purchaser 
takes  actual  posses- 
sion under  the  sale 
sought  to  be  im^ 
peached. 

The  date  of  the  in- 
fnngement. 


The  date  of  the 
death  of  the  peraon 
wronged. 


The  date  of  the  death 
of  the  person  killed. 
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SECOND    8CHEDULB-(rmf/t«iwfrf). 
FiBST  Diyision:  Suits— cod tinaed. 


Act  IX 

OP 

1871. 


Deseriptioii  of  saiL 


Period 
of  limiution. 


14.— To  set  aside  anj  of  tbe 
following  sales  :— 

(a)  sale  in  execution  of  a 
decree  of  a  Civil  Court ; 

(b)  sale  in  pursuance  of  n 
decree  or  order  of  a  Col- 
lector or  other  officer  of 
revenue ; 

(c)  sale  for  arrears  of  Qo* 
vernment  revenue  or  for 
anj  demand  recoverable 
OS  such  arrears ; 

(d)  sale  of  a  patnf  t&loq 
sold  for  current  arrears 
of  rent 

Explanation. — In  this  clause 
*  pntnl  *  includes  anj  inter- 
mediate tenure  saleable  for 
current  arrears  of  rent. 

15.— To  alter  or  set  aside  a 
decision  or  order  of  a  Civil 
Court  in  anj  proceeding 
other  than  a  suit. 


16. — To  set  aside  anj  act  of 
an  officer  of  Government 
in  his  official  capacitj,  not 
herein  otherwise  expresslj 
provided  for. 

17. — Agiiinst  Government  to 
set  aside  anj  attachment, 
lease  or  transfer  of  im- 
moveable propertv  bj  the 
Revenue  Authorities  for 
arrears  of  Government 
revenue. 


Part  IV. 
One  $ear. 


One  jear 


Ditto 


Ditto 


Time  when  period 
begins  to  run. 


Ditto 


••• 


When  the  sale  is  con- 
6rmed,  or  would 
otherwise  have  be- 
come final  and  con- 
clusive had  no  such 
suit  been  brought 


The  date  of  the  final 
decision  or  order  in 
the  case  bj  a  Court 
competent  to  deter- 
mine it  finnUj. 

The  date  of  the  act. 


When  the  attach- 
ment, lease  or  trans* 
fer  is  made. 


ao 
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Act  IX 

OF    . 
1871. 


SECOND    SCHEDUl.E-(r<m<rii»eiQ. 
FissT  Division  :  Suits — continued. 


Description  of  suit. 


Period 
of  limiution. 


Time  when  period 
begins  to  ran. 


IS.^Against  GoTermneDt  to 
recover  money  paid  under 
protest  in  satisfnction  of  n 
claim  made  by  the  Revenue 
Authorities  on  account  of 
arrears  of  revenue  or  on 
account  of  demands  re- 
coverable as  such  arrears. 

19.— Against  Government  for 
compensation  for  bind  ac- 
quired for  public  purposes. 

20.— Like  suit  f<»r  compensa- 
tion when  the  acquisition 
is  not  completed. 

21. For  false  imprisonment. 

22.— For  any  other  injury  to 
the  person. 

23.»For  ft  malicious  prose- 
cution. 

24. — ^For  libel 


25. — ^For  slander  ,.. 


•«• 


26.— For  taking  or  damaging 
moveable  property, 

27.— For  loss  of  service  occa- 
sioned bv  the  seduction  of 
the  pUmtiffs  servant  or 
daughter. 


Part  IV, 
One  year. 


One  year 


Ditto 


When  the  payment 
made. 


The  date   of  deter- 
miniiij;  the  amounl 


tion. 

Ditto 

••• 

The  date  of  the  re- 
fusal to  complete. 

Ditto 

... 

When  the  impriaon- 
ment  ends. 

Ditto 

••* 

When  the  injury  is 
committed. 

Ditto 

•*. 

When  the  plaintiff  ia 
acquitted. 

Ditto 

.«• 

When  the  libel  is 
published. 

Ditto 

•«• 

Wlien  the  words  are 
spoken. 

Ditto 

.. 

When  tlie  taking  or 
dnmage  occurs. 

Ditto 

•• 

When  the  loss  occora. 
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SECOND    SCWRDUhE^icotttinued). 
First  Division  :  Suits  ^continued. 


Act  IX 

OP 

1871. 


Description  of  sait 


Period 
of  limitatioD. 


Time  when  period 
begins  to  run. 


28.— For  inducincr  a  person 
to  break  a  contract  with 
•the  plaintiff. 

29. — For  an  illegal,  irregular 
or  excessive  distress. 

80. — For  wrongful  seizure  of 
moveable  property  under 
legal  process. 


31.— For  obstructing  a   way 
or  a  watercourse. 

32. — For  diverting  a  water- 
course. 

33.— For  wrongfully  detain- 
ing title-dee&. 


34.— For  wrongfully  detain- 
ing any  other  moveable 
property. 

35.— For  specific  recovery  of 
moveable  property  in  cases 
not  provided  for  by  this 
schedule,  numbers  48  and 
49. 

36.— Against  a  currier  for 
losing  or  injuring  goods. 

37.— Against  a  carrier  for 
delay  in  delivering  goods. 


Part  IV, 
One  year. 

One  year         ••• 


Ditto 


Ditto 


••• 


••• 


Part  V. 
Two  years. 
Two  years 

Ditto 


••• 


Ditto 


••• 


Ditto 


•.• 


Ditto 


Ditto 


Ditto 


The    date     of    the 
breach. 


The  date  of  the  dis- 
tress. 

The  date  of  the  seiz- 
ure. 


The  date  of  the  obs- 
truction. 

The  date  of  the 
diversion. 

When  the  title  to  the 
property  comprised 
in  the  deeds  is  ad- 
judged to  the  plain- 
tiff, or  the  detainer*8 
possession  otherwise 
becomes  unlawful 

When  the  detainer's 
possession  becomes 
unlawful. 

When  the  property 
is  demanaed  and 
refused. 


When  the  loss  or 
injury  occurs. 

When  the  goods 
ought  to  be  deli- 
vered. 
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Act  IX 

OF 

1871. 


SECOND   SCREDVhE^(e(mtmued). 
FiBST  DiviBion :  Suits ~ continued. 


Description  of  suit. 


Period 
of  limitation. 


Time  when  period 
begins  to  ran. 


38.»Against  one  who,  hav- 
ing a  right  to  use  property 
f(»r  specific  puq)ose8,  per* 
verts  it  to  other  purposes. 

39.— Under  Act  No.  XII  of 
1855  (to  enable  exeeuton, 
adminiitratore  or  repre" 
seniatives  to  sue  ana  be 
sved  for  certain  wrongt) 
against  an  executor,  ad- 
ministrator or  other  repre* 
sentative. 

40.— For  compensation  for 
any  wrong,  malfeasance, 
nonfessance,  or  misfea* 
sance,  independent  of  con- 
tract and  not  herein 
specially  provided  for. 

41.— For  the  recovery  of  a 
wife. 


42.— For  the  restitution  of 
conjugal  rights. 


Part  V. 
Two  yeare. 

Two  years 


43.- For  trespass  upon  im- 
moveable property. 

44.— To  contest  an  award 
under  any  of  the  following 
Regulations  of  the  Bengal 
Code: — 

VII  of  1822, 
IX  of  1825,  and 
IX  of  1833. 


Ditto 


Ditto 


••• 


Ditto 


••• 


Ditto 


Part  VL 
Three  yean. 

Three  years    ... 


Ditto 


••• 


The  time  of  the  per- 
version. 


When  the  wrong 
complained  of  is 
done. 


When  the  wronsr  is 
done  or  the  defaaU 
happens. 


When  possession  is 
demanded  and  re- 
fused. 

When  restitution  is 
demnnded  and  re- 
fused. 


When  the  trespass 
takes  place. 

The  date  of  the  final 
award  or  order  in 
the  case. 
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SECOND    SCHEDULE-(con/miiec/). 
First  Division  :  Suits — continued. 


Act  IX 

OP 
1871. 


DoBcrtptioa  of  suit. 


Period 
of  limitation. 


Time  when  period 
begins  to  ran. 


45.— By  a  pnrtj  bound  by 
8ucb  award  to  recover  any 
property  comprised  there- 

lU. 

46.— By  any    person  bound 

by  an  order  respecting  the 

possession      of     property 

made  under  Act  No.  XVi 

of     1838,      section      one, 

clause  two,    or  Act    No. 

XXV    of   1861,     chapter 

twenty -two,    or    Bombay 

Act  No.  V  of  1884,  or  by 

any    one    claiming   under 

such    person,    to  recover 

the  property  comprised  in 

such  order. 

47.— For  lost  moveable  pro- 
perty not  dishonestly  mis- 
appropriated or  converted. 

48.— For  moveable  properly 
acquired  by  thefi,  extor- 
tion, cheating,  or  dishonest 
misappropriation  or  con- 
Tersion. 

49.— For  the  hire  of  animals, 
vehicles,  boats  or  house- 
hold furniture. 

60, — For  the  balance  of 
money  advanced  in  pay- 
ment of  goods  to  be  deli- 
vered, 

51. — For  the  price  of  goodn 
sold  and  delivered,  where 
no  fixed  period  of  credit 
is  agreed  upon. 


Part  VI. 
Three  years. 

Three  years     . 


Ditto 


Ditto 


••. 


Ditto 


••• 


Ditto 


••* 


Ditto 


Ditto 


The  dste  of  the  final 
award  or  order  iu 
the  case. 


The  date  of  the  final 
order  in  the  case. 


When  the  property 
is  demundea  and  re- 
fused. 

Ditto. 


When   the   hire  be< 
comes  payable. 


When  the  goods 
ought  to  be  deli- 
vered. 


The  date  of  the  deli* 
very  of  the  goods. 
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Act  IX 

OP 

1871. 


SECOND  S C H E D U L B— (contf MikJ^O- 
FiBST  Division  :  Suits — cuntinued. 


Defcription  of  suit 


Period 
of  limitation. 


Time  when  period 
begins  to  run. 


62. — For  the  price  of  goods 
sold  and  delivered  to  be 
paid  for  after  the  expiry  of 
a  fixed  period  of  credit. 

63. — For  the  price  of  goods 
sold  and  delivered  to  be 
paid  for  by  a  bill  of  ex- 
change, no  such  bill  being 
given. 

64. — For  the  price  of  trees 
or  growing  crops  sold  by 
the  plaintiff  to  the  defend- 
ant where  no  fixed  period 
of  credit  is  agreed  upon. 

65.— For  the  price  of  work 
done  by  the  plaintiff  for 
the  defendant  at  his  request, 
where  no  time  has  been 
fixed  for  payinent. 

66. — For  money  payable  for 
money  lent. 

67.— Like  suit  when  the 
lender  has  given  a  cheque 
for  the  money. 

58. — For  money  lent  under 
an  agreement  that  it  shall 
be  payable  on  demand. 

59. — For  money  payable  to 
the  plaintiff  for  money 
paid  for  the  defendant. 

60. — For  money  payable  by 
the  defendant  to  tlie  plain- 
tiff for  money  received  by 
the  defendant  for  the  plain- 
tiff's use. 


Pari  VL 
Three  years. 


Three  years 


••• 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


••* 


••• 


••• 


The   expiry    of  the 
period  of  credit. 


When  the  period  of 
the  proposed  bill 
elapses. 


The  date  of  the  tale. 


When    the    work    is 
done. 


When     the    loan    is 
made. 

When  the  cheque  is 
paid. 


When  the  demand  is 
made. 


When   the  money  is 
paid. 


When  the  money  ta 
received. 
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SECOND    SCHEDULK-(«)n/iii«erf), 
First  Divwioh  :  f^oixs— continued. 


Description  of  suit. 


Period 
of  limitation. 


Time  when  period 
begins  to  ran. 


61. — For  money  pnjable  for 
interest  u(m>ii  money  due 
from  the  defendant  to  the 
plaintiff. 

62.— For  money  payable  to 
the  plaintiff  for  money 
found  to  be  due  from  the 
defendant  to  the  plaintiff* 
on  accounts  stated  between 
them. 


68. — Upon  a  promise  to  do 
anything  at  a  specified 
time,  or  upon  tlie  happen- 
ing of  a  specified  contin- 
gency. 

64. — Agninst  a  factor  for  an 
account. 


65. — On  a  single  bond  where 
a  day  is  specified  for  poy- 
meut. 

66. — On  a  single  bond  where 
no  such  day  is  specified. 

67. — On  a  bond  subject  to  a 
condition. 

68. — On  a  bill  of  exchange 
or  promissory  note  pay- 
able at  a  fixed  time  after 
date. 

69. — On  a  bill  of  exchange 
payable  at  or  after  sight 


Part  VI. 
Three  yean. 


Three  years 


••• 


Ditto 


Diito 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


••• 


When     tlie    interest 
becomes  due. 


WTien  the  accounts 
are  stated,  unless 
where  the  debt  is 
made  payable  at  a 
future  time  and  then 
when  that  time  ar- 
rives. 

At  the  time  specified 
or  upon  the  contin- 
gency happening. 


When  the  account  is 
demanded,  or  where 
no  such  demand  is 
made,  when  the 
agency  terminates. 

The  day  so  specified. 


The  date  of  executing 
the  bond. 

When  the  condition 
is  broken. 

When  the  bill  or  note 
falls  due. 


When  the  bill  is  pre- 
sen ted. 


Act  IX 
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ACJT  IX 

OF 

1871. 


SECOND   8GHEDULE-(eiifi^fiiiM0- 
First  Division:  Suits— continued. 


Description  of  suit. 


Period 
of  limitation. 


Time  wh«n  period 
begins  to  ran. 


70. — On  a  bill  of  exchange 
accepted  payable  at  a  pur- 
ticular  place. 

71.^0n  a  bill  of  exchange 
or  promissory  note  payable 
at  a  fixed  time  after  sight 
or  after  demand. 

72. — ^On  a  bill  of  exchan^re  or 
promissory  note  payable  on 
demand  and  not  accom- 
panied by  any  writing  res- 
training or  postponing  the 
right  to  sue. 

73. — By  the  endorsee  of  a  bill 
or  promissory  note  against 
the  endorser. 

74.— On  a  promissory  note  or 
bond  payable  by  instal- 
ments.. 


75. — On  a  promissory  note  or 
bond  payable  by  install- 
ments, which  provides  that, 
if  default  be  made  in  pay- 
ment of  one  instnlmeut,  the 
whole  shall  be  due. 


76. — On  a  promissory  note 
given  by  the  maker  to  a 
third  person  to  be  deliver- 
ed to  the  payee  afler  a  cer- 
tain event  should  happen. 


Part  VI. 
Three  years. 

Three  years     . 


Ditto 


Ditto 


••• 


Ditto 


Ditto 


Ditto 


Ditto 


When  the  bill  is  pre- 
sented at  that  place. 


When  the  fixed  time 
expires. 


When  the  demand  ia 
made. 


The  date  of  the  en< 
dorsemenl. 


The  expiratitm  of  the 
first  tenu  of  pay- 
ment, as  to  the  part 
then  payable ;  and, 
for  the  other  parts, 
the  expiration  of  the 
respective  terms  of 
payment. 

The  time  of  tlie  first 
default,  unless  where 
the  payee  or  obligee 
waives  the  benefit  of 
the  proviniun,  and 
then  when  fresh  de- 
fault is  made. 

The  time  of  the  deli- 
very to  the  payee. 
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SECOND   S  C  U  E  D  U  L  B— (cofiftftMeiO- 
First  Division  :  Suits— coiitiiiiied. 


Description  of  suit. 


77.— On  a  dishonoured  foreign 
.  bill  where  protest  hns  been 
made  and  notice  given. 

78. — By  the  payee  against  the 
drawer  of  a  bill  of  exchange 
which  has  been  dishononr- 
ed  hy  non-acceptance. 

79.— Like  suit  when  the  bill 
has  been  dishonoured  by 
non-acceptance  and  afler- 
wards  by  non-payment. 

80.— Suit  on  a  bill  of  ex- 
change or  promissory  note 
not  herein  expressly  pro- 
vided for. 

81.— By  the  acceptor  of  an 
accommodation  Dili  against 
the  drawer. 

82.— By  a  surety  against  the 
principal  debtor. 

83. — By  a  surety  against  co- 
surety. 


84. — ^Upon  any  other  contract 
to  indemnify. 

85. — By  an  attorney  or  vakfl 
for  his  costs  of  a  suit  or  ii 
particular  business,  there 
being  no  express  agreement 
as  to  the  time  when  such 
,  coats  are  to  be  paid. 


Period 
of  limitation. 


Time  when  period 
begins  to  run. 


Part  VI. 
Three  years. 

'l*hree  years 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


••• 


••• 


••• 


When   the  notice   is 
given. 

The  date  of  the  refu- 
sal to  accept. 


Ditto. 


When  the  hill  or  note 
becomes  payable. 


When    the    acceptor 
pays  the  amount. 


When  the  surety  pays 
the  creditor. 

When  the  plaintiff 
pays  anything  in  ex- 
cess of  bis  own 
share. 

When  the  plaintiff  is 
actually  damnified. 

The  termination  of 
the  suit  or  business, 
or  (where  the  at- 
torney or  vakil  pro- 
perly discontinues 
the  suit  or  business) 
the  date  of  such  dis- 
continuance. 
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OF 

1871. 


SECOND    S C H  E  D U L B-(<roii/«iicfrf). 
First  Division:  Suits— continued. 


Description  of  suit 


Period 
of  limitation. 


86. — For  compensntion  for 
damage  caused  by  an  in- 
junction wrongfully  ob- 
tained. 

87. — For  the  balance  due  on 
a  mntunl,  open  and  current 
account,  where  there  haye 
been  reciprocal  demands 
between  the  parties. 

88. — On  a  policy  of  insnrance 
when  the  sum  assured  is 
payable  after  proof  of  the 
death  or  loss  has  been  given 
to  or  received  by  the  in- 
surers. 


89.— By  the  assured  to  re- 
cover premia  paid  under  a 
policy  voidable  at  the 
election  of  the  insurers. 

90. — By  a  principal  against 
his  agent  for  moveable  pro- 
perty received  by  the  latter 
and  not  accounted  for. 

91. — Other  suits  by  princi- 
pals against  agents  for  neg- 
lect or  misconduct. 

92. — To  cancel  or  set  aside  an 
instrument  not  otherwise 
provided  for. 

93. — To  declare  the  forgery 
of  an  instrument  issuetl, 
or  registered,  or  attempted 
to  be  enforced. 


Part  VI. 
Three  jfeart. 

Three  years     . 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Time  when  period 
begins  to  run. 


When  the  injanction 
ceases. 


The  time  of  the  last 
item  admitted  or 
proved  in  the  ac- 
cotmt. 


When  proof  of  the 
death  or  loss  is  given 
or  received,  to  or 
by  the  insurers, 
whether  by  or  from 
the  plaintiff,  or  any 
other  person. 

When  the  insnrem 
elect  to  avoid  the 
policy. 


When  the  account  is 
demanded  and  re- 
fused. 


When  the  neglect  or 
misconduct  occurs. 


When  the  instrument 
is  executed. 


The  date  of  the  issae, 
registration,  or  at- 
tempt 
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SECOND    SCnEDVLE-icontinued). 
First  Division  :  Suits — continued. 


Description  of  suit. 


Period 
of  limitation. 


Time  when  period 
begins  to  run. 


94. — For  property  which  the 
plaintiff  has  conveyed  while 
insane. 


95.*- For  relief  on  the  ground 
of  fraud. 


96. — To  set  aside  a  decree 
obtained  by  fraud. 

97.— For  relief  on  the  ground 
of  mistake  in  fact. 


98. — ^For  money  paid  upon 
an  existing  consideration 
which  afterwards  fails. 

99.— To  make  good  out  of 
the  general  estate  of  a 
deceased  trustee  the  loss 
occasioned  by  a  breach  of 
trust. 

100. — For  contribution  by  a 
party  who  has    paid    the 

"  whole  amount  due  under  a 
joint  decree,  or  by  a  shnrer 
in  a  joint  estate  who  has 
paid  the  whole  amount  of 
revenue  due  from  himself 
and  his  co- sharers. 

101. — By  a  co-trustee  to  en- 
force against  the  estate  of 
a  deceased  trustee  a  claim 
for  contribution. 

10*2.— For  a  seamairs  wages. 


Part  VL 
Three  years. 

Three  years 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


When  the  plaintiff*  is 
restored  to  sanity 
and  lias  knowledge 
of  the  conveyance. 

When  the  fraud  be- 
comes known  to  the 
party  wronged. 

Ditto. 


When  the  mistake 
becomes  known  to 
the  plaintiff. 

The  date  of  the  failure. 


The  date  of  the 
trustee's  desth,  or,  if 
the  loss  has  not  tlien 
been  occasioned,  the 
date  of  the  loss. 

The  date  of  the  plain- 
tiff's advance  in 
excess  of  his  own 
share. 


When    the  rifflit    to 
contribution  accrues. 


The  end  of  the  voyage 
during  which  the 
wages  are  earned. 
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OF 

1871. 


SECOND    SCHEDULE-(co»i/iiiiii.(f). 
PiB«T  Division:  SuiTs^coiitinued. 


Description  of  suit 


103. — \iy  R  Miilininmndnii  for 
exigible  dower  (mu^njjal). 


104.  — By  a  Miiliammndan  for 
deferred  dower  (mu^wajfal). 


105. — By  a  mortgagor  aftpr 
tlie  mortgage  has  been  satis- 
fied, to  recover  surplus 
collections  received  by  the 
mortgagee. 


106. — For  an  account  and  a 
share  of  the  profits  of  a 
dissolved  partnership. 


107.— By  a  Hindd  mannger 
of  a  joint  estate  for  con* 
tribution  in  respect  of  a 
payment  made  by  him  on 
account  of  the  estate. 


108— By  a  lessor  for  the 
value  of  trees  cut  down  by 
hiff  lessee  contrary  to  the 
terms  of  the  lease. 


Period 
of  limitation. 


Time  when  period 
begins  to  run. 


Part  VI 
Three  yean. 

Three  years     . 


Ditto 


Ditto 


Ditto 


••• 


Ditto 


Ditto 


When  the  dower  is 
demanded  and  re- 
fused, or  (where 
during  the  conti- 
nuance of  the  mar- 
riage no  such  de- 
mand has  been 
made)  when  the 
marringe  is  dissolv- 
ed by  death  or  di- 
vorce. 


When  the  marriage  ia 
dissolved  by  death 
or  divorce. 


The  date  of  the  re- 
ceipt. 


The  date  of  the  dis- 
solution. 


rii 


J'he  date  of  the  psy- 
ment. 


When   the  trees  are 
cut  down. 
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SECOND  SCHEDULE-(coii/tfiictf/0- 
First  Division  :  Suits— continued. 


Description  of  suit. 


109. — For  the  profits  of  im- 
rooyeable  property  belong- 
ing to  the  plaintiff  wrong- 
fully received  by  the  de- 
fendant. 


110. — For  arrears  of  rent  ... 


111.— By  a  Tender  of  im- 
moveable property  to  en- 
force his  lien  for  unpaid 
purchase-money. 


112. — For  a  call  by  a  com- 
pany registered  under  any 
Statute  or  Act. 

113.— For  specific  perform- 
ance of  a  contract. 


114. — For  the  rescission  of  a 
contract. 


115.— For  the  breach  of  any 
contract,  express  or  im- 
plied, not  in  writing  regis- 
tered, and  not  herein  spe- 
cially provided  for. 


Period 
of  limitation. 


Part  VL 
Three  years. 


Three  years 


••• 


Time  when  period 
begins  to  run. 


Ditto 


Ditto 


••• 


Act  IX 

OF 

1871. 


Ditto 


Ditto 


Ditto 


Ditto 


••* 


When  the  profits  are 
received,  or,  where 
the  plaintiff  has  been 
dispossessed  by  a 
decree  afterwards  set 
aside  on  appeal,  the 
date  of  the  decree 
of  the  Appellate 
Court. 

When  the  arrears  be- 
come due. 

The  time  fixed  for 
completing  the  sale, 
or  (where  the  title 
is  accepted  af^«r  the 
time  fixed  lor  com- 
pletion) the  date  of 
the  acceptance. 

When  the  call  is 
made. 


When  the  plaintiff 
has  notice  tnat  his 
right  is  denied. 

When  the  contract  is 
executed  by  the 
plaintiff. 

When  the  contract  is 
broken,  or  (where 
there  are  successive 
breaches)  when  the 
breach  sued  for  oc- 
curs, or  (where  the 
breach  is  continu- 
ing) when  it  ceases. 


•  • 
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Act  IX 

OP 

1871. 


SECOND   S  C  H  E  D  U  L  E— (aMi/i«ff4frf). 
PiE«T  Division:  Suits — continaed. 


Description  of  snit. 


116. — ^Upon  a  judgment  ob- 
tained in  a  foreign  country. 

117,— On  a  promise  or  con- 
tract in  writing  registered. 


llS.—Snit  for  wbich  no 
period  of  limitation  is  pro- 
vided elsewhere  In  this 
schedule. 


1 1 9.  —  By  an  auction -pnr- 
chnser  or  any  one  clniming 
under  him  to  avoid  incum- 
brnnces  or  under-tenures 
in  nn  entire  estnte  sold  for 
arrears  of  Government 
revenue,  the  estate  being, 
by  virtue  of  such  sale, 
freed  from  incumbrances 
and  under- tenures. 

120. — To  avoid  incumbrances 
of  under-tenures  in  a  patn( 
taluq  or  other  saleable 
tenures  sold  for  arrears  of 
rent,  the  taluq  or  tenure 
being,  by  virtue  of  such 
snle,  freed  from  incum- 
brances and  under-tenures. 

121. — Upon  a  judgment  ob- 
tained in  British  India,  or 
a  recognisance. 


Period 
of  limitation. 


Time  when  period 
begins  to  run. 


Part   VII. 
Six  yean. 

Six  years 


Ditto 


Ditto 


Part  VIIL 
Twelve  yean. 

Twelve  years  .. 


Ditto 


Ditto 


The  date  of  the  judg- 
ment. 

When  the  period  of 
limitation  would 
begin  to  run  against 
a  suit  brought  on  a 
similar  promise  or 
contract  not  regb- 
tered. 

When  the  right  to 
sue  accrues. 


When  the  sale  be- 
comes final  and  con- 
clusive. 


When  the  sale  be- 
comes final  and  cou- 
clusive. 


The  date  of  the  jud|^. 
ment  or  recogni- 
zance. 
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SECONt)  8CHBDULB— (conhntitfrf) 
First  Division  :  SoiTt^-continued. 


Act  IX 

OP 

1871. 


Description  of  saiL 


Period 
of  limitation. 


Time  when  period 
begins  to  mn. 


122* — For  a  legacy  or  for  a 
distributiye  share  of  the 
moveable  property  of  a  tes- 
tator or  intestate. 

123. — For  possession  of  an 
hereditary  office. 


124.— Suit,  dnring  tbe  life  of 
a  Hindu  widow  by  a  Hindd 
entitled  to  the  possession 
of  land  on  her  death,  to 
have  an  alienation  made  by 
the  widow  declared  to  be 
void  except  for  her  life. 

125.— By  a  Hindi!  pfovemed 
by  the  law  of  the  Mitak- 
8har£  to  set  &side  his  father's 
alienation  of  ancestral  pro* 
perty. 

126.— Like  snit  by  a  Hindn 

foverned  by  the  law  of  the 
>&yabliaga. 


Part  VIIL 
Twelve  yean. 

Twelve  years  .. 


Ditto 


Ditto 


Ditto 


Ditto 


When  the  legacy  or 
share  becomes  pay- 
able or  deliverable. 


When  the  defendant, 
or  some  person 
through  whom  he 
claims,  took  posses- 
sion of  the  office 
adversely  to  the 
plaintiff. 

Explanation. — ^An  he- 
reditary office  is  pos- 
sessed when  the  pro- 
fits thereof  are 
usually  received,  or 
(if  there  are  no  pro- 
fits) when  the  duties 
thereof  are  usually 
performed. 

The  date  of  the  alie- 
nation. 


The  date  of  the  alien- 
ation. 


When  the  father  dies. 
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Act  IX 

OP 

1871. 


SECOND   S  C  H  E  D  U  L  B-(«>fi/iiitiifd)- 
First  Division:  SuiTs^oiitiiiued. 


Descriplion  of  suit 


127.— By  aHindd  excluded 
from  joint  family  property 
to  enforce  a  right  to  share 
therein. 

128.— By  a  Hindu  for  main- 
tenance. 


129.— To    establish    or    set 
aside  an  adoption. 


1 30. — For  the  resumption  or 
assessment  of  rent  •  free 
land. 


131.— To  establish  a  periodi- 
cally recurring  right. 

132.— For  money  charged 
upon  immoveableproperty. 

Explanation. — The  allowance 
and  fees  called  mdlikdna 
and  haqqi  shall,  for  the 
purpose  of  this  clause,  be 
deemed  to  be  money  charg- 
ed upon  immoyeable  pro- 
perty. 


Period 
of  limitation. 


Time  when  period 
begins  to  run. 


Part  VIII, 
Twelve  years. 

Twelve  years  „ 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


••• 


When  the  pkintiff 
claims  and  is  refused 
his  share. 


When  the  mainten- 
ance sued  for  is 
claimed  and  refused. 

The  date  of  the  adop- 
tion, or  (at  the  option 
of  tlie  plaintifi)  the 
date  of  the  death  of 
the  adoptive  father. 

When  the  right  to  re- 
sume or  assess  the 
land  first  accrued. 

Provided  that  no  such 
suit  shall  be  main- 
tiiined  where  the 
land  forms  part  of 
a  permanently -set- 
tled estAte,  and  has 
been  held  rent-free 
from  the  time  of  the 
Permanent  Settle- 
ment. 

When  the  plaintiff  is 
first  refused  the  en- 
joyment of  the  right. 

When  the  money  sued 
for  becomes  due« 
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SECOND    8CHEDUL  B-(c(m<iiitied)- 
PiEST  Division  :  SoiTs^continued. 


Act  IX 

OF 
1871. 


Description  of  suit* 


Period 
of  limitation. 


133.— To  recover  moveable 
property  conveyed  in  trust, 
deposited  or  pawned  and 
afterwards  bought  from 
the  trustee,  depositary  or 
pawnee,  in  good  faitb  and 
for  value. 

134. — To  recover  possession 
of  immoveable  property 
conveyed  in  trust  or  mort- 
gaged an<l  aderwards  pur- 
chased from  the  trustee  or 
mortfragee  in  good  faitb 
and  lor  value. 

W5. — Suit  instituted  in  a 
Court,  not  established  by 
Royal  Charter  by  a  mort- 
^a^ee  for  possession  of 
immoveable  property  mort- 
gaged. 

136. — By  a  purchaser  at  a 
private  sale  for  possession 
of  imnoveable  property 
sold,  when  the  vendor  was 
out  of  possession  at  the 
date  of  the  sale. 

137.— Like  suit  by  a  pur- 
chaser at  a  snie  in  execu- 
tion of  a  decree,  when  the 
execution-debtor  was  out 
of  possession  at  the  date  of 
the  sale. 

1 38. — By  a  purchaser  of  land 
at  a  sale  in  execution  of  a 
decree  for  possession  of  the 
purchased   land,   when   he 

•    never  has  had  possession. 


Part  VI J L 
Twelve  years. 

Twelve  years  .. 


Ditto 


Ditto 


Ditto 


•• 


Ditto 


Ditto 


Time  when  period 
begins  to  run. 


••• 


The  date  of  the  pur- 
chase. 


The  date  of  the  pur- 
chase. 


When  the  mortgagee 
is  first  entitled  to 
possession. 


When  the  vendor  is 
first  entitled  to  pos- 
session. 


When  tho  execntion* 
debtor  is  first  enti- 
tled to  possession. 


The  date  of  the  sale« 


H  H 
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Act  TX 

OP 
1871. 


BECOl^D    SCHEDULE-CconliiiiceiQ. 
FiisT  DiYisioN  :  Suits— continued. 


Description  of  suit. 


Period 
of  limitstion. 


Time  when  period 
begins  to  ran. 


Part  VIIL 
Twelve  years. 


lS9.~Like    suit   when    the    Twelve  jeare 
purobnser   bud  possession, 
out    was    afterwards    dis- 
possessed. 


140. — By  a  landlord  tore- 
coyer  possession  from  a 
tenant. 

141.—- By  a  remainderman,  a 
reversioner  (other  than  a 
landlord),  or  a  devisee,  for 
possession  of  immoveable 
property. 

142. — Like  suit  by  a  Hindd 
entitled  to  the  possession 
of  immovt  able  property  on 
the  death  of  a  Hindd 
widow. 

148. — For  possession  of  im- 
moveable property,  when 
the     plaintiff,     while     in 

Eossession  of  the  property, 
as  been  dispossessed  or 
has  discontinued  the  pos- 
session. 

144.— Like  sttrt,  when  the 
plaintiff  has  become  enti- 
tled by  reason  of  any  for- 
feiture or  breach  of  con- 
dition. 

146.— For  possession  of  im- 
noveable  property  or  any 
interest  therein  not  hereby 
otherwise  specially  pro- 
vided for. 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


The  date  of  the  dis- 
possession. 


When  the  tenancy  is 
determined. 


When  his  estate  falb 
into  possession. 


When  the  widow  dies^ 


The  date  of  the  dis- 
possession or  dis* 
continuance. 


When  the  forfeitore 
was  incurred  or  the 
condition  broken. 


When  the  possessimi 
of  the  defendant,  or 
of  some  person 
through  whom  be 
claims,  became  ad- 
verse to  the  plainliff. 


i 
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SECOND    8 C H E D U L E— (c(wi/intied). 
FiBiT  Division  :  Suits— continued. 


Description  of  $ait. 


Period 
of  limitation. 


Time  when  period 
begins  to  run. 


146. — For  a  declarntion    of 
right  to  an  easement. 


147. — Against  a  depositary 
or  pawnee  to  recover 
moveable  property  deposit- 
ed or  pawned. 


Part  VIII. 
Twelve  years. 

Twelve  years  .. 


Part  IX. 
Thirty  years. 

Thirty  years 


.•• 


148. — Against  a  mortgagee  to 
recover  possession  of  im- 
moveable property  mort- 
gaged. 


Part  X. 
Sixty  years. 

Sixty  years 


■AMi^^Ma 


When  the  easement 
ceased  to  be  enjoyed 
by  the  plaintifi,  or 
the  persons  on 
whose  behalf  he 
sues. 


The  date  of  the  de- 
posit or  pawn,  unless 
where  an  acknow- 
ledgment of  the  title 
of  the  depositor  or 
pawnor,  or  of  his 
right  of  redemption, 
has  before  the  expir- 
ation of  the  pres* 
cribed  period  been 
made  in  writing, 
signed  by  the  depo- 
sitary, or  pawnee,  or 
some  person  claim- 
ing under  him,  and, 
in  such  case,  the 
date  of  the  acknow- 
ledgment. 


The  date  of  the  mort- 
gage, unless  where 
an  acknowledgment 
of  the  title  of  the 
mortgagor  or  of  his 
right  of  redemption 
has,  before  the  ex- 
piration of  the  pres- 
cribed period,  been 


Act  IX 

OF 

1871, 
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OP 

1871. 


SECOND   S C n E D U L E— (con/tjitttfrf). 
First  Division  :  Suits— continued. 


Description  of  suit. 


Period 
of  limitation. 


Part  X, 
Sixty  years. 


149. — Before  a  Court  estab- 
lished by  Uoyul  Clturter  in 
tLe  exercise  of  its  ordi- 
nary original  civil  juris- 
diction by  a  mortgagee  to 
recover   from    the  mort<!u- 

-  gor  the  possession  of  im- 
moveable property  mort- 
gaged. 


150. — Any  suit;  in  the  name 
of  tlie  Secretary  of  State 
for  India  in  Council. 


Sixty  years 


Ditto 


Time  when  period 
begins  to  ruiu 


mr.de     in      writing 
signed  by  the  moit- 
gagee  or  some   per- 
son  claiming   under 
him,    and,    in    such 
cnse,  the  date  of  the 
acknowledgment. 
Provided       that      all 
claims    to     redeem, 
arising  under  instru- 
ments  of   m(»rt<;.i<re 
of  immoveable  prt>- 
perty  situate  in  Bri- 
tish   Burma,    which 
have  been   executed 
before  the  first  day 
of  Miiy    lS6d,   shall 
be  governed  by  the 
rules    of    limiiatitin 
in  force  in  that  Pro- 
vince     immediately 
before  the  same  day. 


When  any  part  of 
the  principal  or  in- 
terest wus  last  puid 
on  account  of  the 
mortgage-debt. 


When    the   right    to 
sue  accrued. 
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SECOND    8CHEDULB-(con/tww«i/). 
Sbcond  Division  :  Appkals. 


Act  K 

OP 

1871. 


Description  of  appeal. 


Period 
of  limitation. 


Time  when  period 
bej^iiis  to  run. 


151. — Under  the  Code  of 
Civil  Procedure  to  the 
Court  of  a  District  Judge. 

152.---Under  the  Code  of 
Criminal  Procedure  to  any 
Court  other  than  the  High 
Court. 

153. — Under  the  same  Code 
to  the  High  Court. 

154. — Under  the  Code  of 
Civil  Procedure  to  the 
High  Court. 


Thirty  days    ... 


Ditto 


Sixty  days 


Ninety  days 


The     date    of     the 
decree        appealed 


against. 


The  date  of  the  sen- 
tence  or  order  ap- 
pealed against. 


Ditto. 


The  date  of  the 
decree  appealed 
against. 


Third  Division  :  Applications. 


Description  of  application. 


155.— Under  the  Code  of 
Civil  Procetlure  to  set 
aside  an  award. 


156. — By  a  plaintifl  for  an 
order  to  set  aside  a  judg- 
ment by  default. 

157. — By  a  defendant  for  an 
order  to  set  aside  a  judg- 
ment ex  parte, 

1 58.— Under  the  Code  of  Civil 
Procedure,  by  a  person  dis- 
possessed of  immoveable 
property,  and  disputing  the 
right  of  the  decree-holder 
to  be  put  into  possession. 


Period 
of  limitation. 


Ten  days 


••• 


riiirty  days 


Ditto 


Ditto 


Time  when  period 
begins  to  ruu. 


When  the  award  is 
submitted  to  tlie 
Court,  and  notice  of 
the  submission  has 
been  given  to  the 
persons  and  in  man- 
ner prescribed  by 
the  High  Court. 

The  date  of  the  judg- 
ment. 

The  date  of  executing 
ony  process  for  en- 
forcing the  judg- 
ment. 

The  date  of  the  dis- 
possession. 
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OF 
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SECOND  SCHEDULE— (confmif<Mf)- 
Third  Division:  A ppLicATioNft— continued. 


Description  of  application. 

Period 
of  limitation. 

Time  when  period 
begins  to  nuu 

159. — To  set  aside  a  sale  in 
execution  of  a  decree,  on 
the  prround  of  irregularity 
ill  publishing  or  conducting 
the  sale. 

Thirty  days    ... 

The  date  of  the  sale. 

160. — Complaining  of  resist- 
ance    or     obstruction    to 
delivery    of  possession   of 
immoveable  property  sold 
in  execution  of  a  decree, 
or  of  dispossession  in  the 
delivery   of  possession   to 
the  purchaser  of  such  pro- 
perty. 

Ditto 

The  date  of  the  re- 
8istance,obstructioii, 
or  dispoasesaioii. 

161. — For  re-admission  of  an 
appeal  dismissed  for  want 
of  prosecution. 

Ditto            «.. 

The  date  of  the  dif* 
missal. 

162. — ^For  leave  to  appeal  as 
a  pauper. 

Ninety  days     ... 

The  date  of  the  decree 
appealed  against 

163.— To  a  High  Conrt  for 
the  admission  of  a  special 
appeal. 

Ditto 

Ditto. 

164. — For  a  review  of  judg- 
ment* 

Ditto 

The  dateof  the  decree. 

165.— Under    the    Code    of 
Civil     Procedure,    section 
three-hundred-and-twenty- 
seven,   that  an  award  be 
filed  in  Court. 

Six  months      ••. 

The  date  of  the  award. 

166. — ^For  the  execution  of 
a  decision   (other   than   n 
decree  or  order  passed  in 
a  regular  suit  or  an  appeal) 
of  a  Civil  Court  or  of  a 
Revenue  Court 

One  year 

The  date  of  the  deci- 
sion or  of  taking 
some  proceeding  to 
enforce  or  keep  in 
force  the  decision. 
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SECOND    BCR^DVhE^Camtinued). 
Thibd  Divisioei:  Applications — continued. 


Description  o!  appliettion. 


Time  when  period 
begins  to  run. 


167. — For  tli€  exeoation  of 
$.  decree  or  order  of  «nj 
CiTil  Court  m>t  prorided 
Ibr  by  ^o.  169. 


Three  years 


168. — ^For  tbe  execution  of 
Any  such  decree  or  order 
of  which  a  certified  copy 
has  been  regiiitered  under 
the  ludiaa  lUgistration 
Act. 


Six  years 


••• 


Act  a 

OF 

ia7i. 


The  date  of  the  decree 
or  order, 

or  (where  there  hns 
been  an  appeal)  the 
date  of  the  final 
decree  or  order  of 
the  Appellate  l^urt, 

or  (where  there  has 
been  a  re  Tie w  of 
judgement)  the  date 
of  the  decision  pass- 
ed on  the  review, 

or  (where  the  appli- 
cation next  herein- 
after mentioned  has 
been  made)  the  date 
of  applying  to  the 
Court  to  enforce,  or 
keep  in  force,  the 
decree  or  order, 

or  (where  the  notice 
next  hereinafter 
made  has  been  issu- 
ed) the  dnte  of  issu- 
ing a  notice  under 
the  Code  of  Civil 
Proceilure,  section 
two  -  hundred -and- 
sixteen, 

or  (where  the  appli- 
cation is  to  enforce 
payment  of  an  in- 
stalment which  the 
decree  directs  to  be 
paid  at  a  specified 
date)  the  date  so 
specified. 

The  date  of  the  decree 
or  order, 

or  (where  there  has 
been  an  appeal)  the 
date  of  the  final 
decree  or  order  of 
the  Appellate  Court, 
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Act  IX 

OP 

1871. 


SECOND    S C H E D U L E-Ccoji/iVw^if). 
Thikd  Ditision:  ApFLiCATiORS^continaed. 


Description  of  application. 


169. — To  enforee  a  judgment, 
decree  or  order  of  any 
Court  established  bj  Boyal 
Charter  in  the  exercise  of 
its  ordinary  original  civil 
jurisdictioo. 


Period 
of  limitation. 


Twelrejears  ... 


Time  when  period 
begins  to  ran. 


or  (where  there  has 
been  a  review  of 
judgment)  the  date 
of  the  decision  pas8« 
ed  on  the  review. 


When  a  present  right 
to  enforce  the  judg- 
mentjdecree  or  order 
accrued      to     some 
person    capable     of 
releasing  the  right: 
Provided  that  when 
the   judgment,  de- 
cree or    order    has 
been    revived,     or 
some    part    of  the 
principal  monej  se- 
cured   thereby,    or 
some     interest    on 
such     money      has 
been  paid,  or  some 
acknowledgment  of 
the     right    thereto 
has  been    given  in 
writing    signed   by 
the  person  liable  to 
pay    such  principal 
or   interest    or   his 
agent,  to  the  person 
entitled   thereto  or 
his  agent,  the  twelve 
years  shall  be  com- 
puted from  the  date 
of  such  revivor,  pay- 
ment   or    acknow- 
ledgment,    or    the 
latest  of  such  reviv- 
ors,   payments    or 
acknowledgments, 
as  the  case  may  be. 
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ACT  No.  XV  OF  1877.  act  xv 


As  amended  hy  Acts  No.  XII  of  1879,  No.  VIII  of  1880, 

and  No.  Fo/ 1881. 


OP 

1877. 


Passed  bt  the  Governor  General  of  India  in  Council. 

{Act  No.  XV  of  1877  received  the  assent  of  the  Governor  General 
on  the  I9th  of  July,  1877  ;  Act  No.  XII  of  1879  received  the 
assent  oftlie  Governor  General  on  the  2^th  of  July,  1879 ;  Act 
No.  VI H  of  1880  received  the  assent  of  the  Governor  General 
on  the  \2th  March,  1880;  and  Act  No.  V  of  1881  received  the 
assent  of  the  Governor  General  on  the  2\st  of  January,  1881.) 


An  Act  for  the  Limitation  of  Suits,  and  for  other  purposes.        Title. 

Act  XIV  of  1859y  which  provided  periods  of  limitation  in  the  case  of 
applicatwM  for  execution  of  decrees  and  orders,  as  well  as  periods  for 
the  limitation  of  iuiti  in  the  ordinary  acceptation  of  the  word,  was 
described  merely  as  **  an  Act  to  provide  for  the  limitation  of  suits." 
(See  Hurro  y.  Shoorodhonee,  9  W.  B.,  402,  404.)  In  Act  XV,  #i»t£  does 
not  include  an  appeal  or  an  application.  (See  sec.  3  ;  p.  277,  note  6, 
iupra,)  The  words  **  and  for  other  purposes  "  refer  to  the  limitation 
of  appeals  and  applications,  and  to  the  rules  relating  to  prescription  in 
seoB.  26  to  28. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  limit-  Preamble. 

ation  of  suits,  appeals  and  certain  appli- 
cations to   Coarts ;    and   whereas   it  is 
also  expedient  to  provide  rales  for  acqairing   by   possession  the 
ownership  of  easements  and  other  property  ;  It  is  hereby  enacted 
as  follows  : — 

Act  XTV  of  1859  and  Act  IX  of  1871  recited  the  expediency  of  amend- 
ing and  consolidating  the  law  of  limitation.  The  work  of  consolidation' 
having  been  effected  by  those  Acts,  the  main  object  of  Act  XV  is  to 
amend  the  law  of  limitation. 

**  Certain  applications  to  Courts," — Not  applications  to  arbitrators  and 
heads  of  offices,  nor  all  applications  to  Courts.  (See  pp.  231  and  232, 
sypra.)  Rules  for  the  acquisition  of  an  absolute  and  indefeasible  right 
to  easements,  by  ^tMm-possession  or  enjoyment,  are  here  described  a9 
*'  rules  for  acquiring  by  possession  the  ownership  of  easements."  (See 
sees.  26  and  27,  and  Lecture  XII.) 

No  express  rules  have  been  laid  down  by  the  Act  **  for  acquiring  by 
possession  the  ownership  of  other  property.*' 
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Act  XV       But  the  preamble  evidently  refers  to  the   rule   in   sec  28,  under 

OP        which  the  right  to  property  is  extinguUhed  by  the  absence  of  pogtesnoMy 

'      and  virtually  conveyed  to  the  party  in  possession.    The  Legislature, 

here,  clearly  shews  what  it  understands  to  be  the  effect  of  the  extinguish* 

ment  of  right  under  sec.  28.    (See  pp.  4,  6,  336,  and  337,  eupra,) 

**  Easements  and  other  property." — An  easement,  however,  is  rather 
a  fringe  to  property  than  property  itself.  (See  Lecture  XII.)  In  sec 
28,  the  word  "  property  "  ia  used  in  its  ordinaxy  sense,  and  does  not 
include  *' easements." 


PART  L 

Prelim:  !^AKY. 

Q     I  oi.  -i.  i.«i.i  !•     T^*^*   -A.ct  may    be  called    "  The 

Sec.  1.  Short  title.  _    ,.       t  •    -4  *•        a\    in-r^   >f 

Indian  Limitation  Act,  1877  : 

It  extends  to    the  whole    of  BritisK    India ;    but  nothing 
Extent  of  Act  contained  in  sections   two  and  three  or 

in  Parts  II  and  III  applies — 

(a)  to  suits  under  the  Indian  Divorce  Act,  or 

(b)  to  suits  under  Madras  Regulation  VI   of  1831  ; 

Commencement.  ^^^  '^  ®^*^^  ^^""^  ^"^^  ^^^^^  ^"  *^«  ^* 

day  of  October,  1877. 

"  Whole  of  British  India."— Compare  sec.  1  of  Act  XIV  of  1882,  and 
sec.  24,  Act  XIV  of  1869.  Act  XV  of  1877  applies  to  the  non-regulaticm 
or  scheduled  districts.    (See  p.  230,  supra,) 

"  Suits  under  the  Indian  Divorce  Act."— See  pp.  193,  231,  supra. 

The  Indian  Divorce  Act  (IV  of  1869)  relates  to  persons  professing  the 
Christian  TQUgion.    It  also  applies  to  marriages  contracted  under  Ad' 
III  of  1872.    Unreasonable  delay  in  presenting  or  prosecuting  a  petitioii 
for  dissolution  of  marriage  is,  under  the  Divorce  Act,  a  ground  for 
disallowing  the  petition. 

Suits  by  Mahomedans  or  Hindus  for  a  decree  for  nullity  of  marriage 
or  for  restitution  of  conjugal  rights  are  governed  by  Act  XV  of  1877. 

Madras  Regulation  VI  of  1831  is  a  Regulation  to  prevent  the  mis- 
appropriation of  emoluments  annexed  by  the  State  to  hereditary  village 
and  other  officers  in  the  Revenue  and  Police  Departments,  and  to  main* 
tain  the  due  efficiency  of  those  offices.  Claims  to  such  offioes  or  to  any 
of  the  emoluments  annexed  thereto  are  oog^nisable  by  the  Revenue 
authorities.    (See  4  Mad.,  70.) 

As  to  the  oommencement  of  the  Act,  see  p.  229,  supra. 

Applications,  in  suits  or  execution-proceedings  pending  on  the  Isl 
October  1877,  are  governed  by  the  old  law.  (See  Jegomohun  t.  Lmek* 
messhur,  I.  L.  R.,  10  Calc,  748,  and  pp.  201,  209,  and  210,  supra,) 
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2.    On  and  from  that  daj,  the  Acts  mentioned  in  the  first  Act  XY 

-.       ,   -  .  .  schedule    hereto    annexed  shall  be   re-  .S!F„ 

Repeal  of  Acts.  1877. 

pealed  to  the  extent  therein  specified. 


[On  the  e£Peot  of  repeal  of  Acts,  see  Lecture  YII,  and  p.  237,  note  (6), 
supra,'} 

Bat  all  references  to  the   Indian  Limitation  Act,  1871,   shall 
Heferenoea  to  Act  IX     be  read  as  if  made   to    this   Act  ;    and 

^^J^^y      m  X..,        ,       nothing  herein  or  in  that  Act  contained 

Saving^  of  titles    al«  «•  t 

ready  acqaired.  Saving      shall    be    deemed    to     affect    any    title 

of  Act  li  of  1S72,B.  25.  acquired,  or  to  revive  any  right  to  sue 
barred,  under  that  Act  or  under  any  enactment  thereby  repealed  ; 
and  nothing  herein  contained  shall  be  deemed  to  affect  the  Indian 
Contract  Act,  section  25. 

"  Any  tUle  acquired." — A  right  to  itbe^  not  barred  by /Act  IX  of  1871, 
is  not  a  title  acquired  under  that  Act  (Thakarya  y.  Sheo^  I.  L.  R., 
2  All.,  872).  Title  to  property  indirectly  acquired  under  sec.  29  of  Act  IX 
of  1871,  or  under  Act  XIV  of  1859,  is  "  title  acquired."  See  Zulfikar  v. 
Manna,  L  L.  B.,  3  AH.,  48. 

"  Any  right  to  iue  barred." — A  right  to  institute  a  suit  or  to  apply  for 
execution  of  a  decree  is  a  right  to  sue,  "  Suit "  is  defined  by  sec.  3.  But 
to  **  sue"  is  nowhere  defined.  '*  Bight  to  sue  "  includes  the  right  to  make 
an  application  invoking  the  aid  of  the  Court  for  the  purpose  of  satisfying 
a  demand  {Nursing  v.  Harikar,  I.  L.  B.,  6  Calo.,  897).  A  right  to  sue, 
which  accrued  when  Act  IX  of  1871  was  in  force,  but  which  was  not 
harred  on  the  1st  October  1877,  is  governed  by  the  provisions  of  Act  XY 
of  1877.  (See  p.  229,  supra,)  Applications  for  execution  of  decrees  in 
suits  instituted  before  the  1st  April  1873,  when  they  are  applications  in 
a  proceeding  commenced  before  the  1st  October  1877,  and  pending  on 
that  date,  are  governed  by  Act  XIV  of  1859.  Applications  for  execution  of 
decrees  in  suits  instituted  on  or  after  the  1st  April  1873,  and  before  the 
1st  of  October  1877,  when  such  applications  are  made  in  a  proceeding 
pending  on  the  Ist  October  1877,  are  governed  by  Act  IX  of  1871.  New 
applications  made  on  or  after  1st  October  1877,  although  the  suits  from 
which  such  applications  arise  may  have  been  previously  instituted,  are 
governed  by  Act  XV  of  1877.  (See  Mungul  Pershad  v.  Orija  Kant,  I.  L.  B., 
SCalc,  61,P.  0.;  Juggomohun  v.  Luchmessur,  I.  L.  B.,  10  Calc,  748. 
See  also  I.  L.  B.,  1  Mad.,  52;  I.  L.  B.,  7  Bomb.,  459  ;  and  pp.  209,  210, 
supra,) 

Titles  fully  acquired,  and  rights  to  sue  completely  barred,  are  saved 
from  the  retrospective  operation  of  Act  XV.  (See  pp.  200,  205,  206  and 
229,  supra,) 

Saving  of  sec.  25  of  the  Ck>ntract  Act.  Awritt^  acknowledgment 
of  a  debt  in  order  to  be  effectual  under  sec.  19,  must  be  signed 
before  the  expiry  of  the  prescribed  period  of  limitation.    Kotwithstand- 


Sec.  2. 
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Act  XV  ing  this  provision,  a  written  promise  to  pay  a  debt,  signed  after  the 

OP        expiry  of  such  period,  is  valid  nnder  sec.  25,  ol.  3,  of  the  Contract  Act. 

^^JJ_'      (See  Raghoji  v.  Ahdool,  I.  L.  R.,  1  Bomb.,  590  ;    Chatur  v,  TulH,  I.  L.  K., 

2  Bomb.,  230 ;  and  p.  276,  svpra.)    This  is  declaratory  of  the  old  law  on 

the  subject  {Heeralal  v.  Bhunputy  I.  L.  R.,  4  Calc,  500). 

Sec,  2,  Notwithstanding  anything  herein   contained,    any  suit  men- 

DA  Am*     Oa 

tioned  in  No.  146  of  the   second  schedule 
Suits  for  which  period      i.      i.     ^  j  u      u  \  m.       '.^• 

prescribed  by  this  Act     ^^^^^^  annexed    may  be   brought  withm 

is   shorter  than    that     five  years  next  after  the  said  first  day  of 
prescri         y    c        o       October  1877,  unless   where  the   period 

prescribed  for  such  suit  by  the  said 
Indian  Limitation  Act,  1871,  shall  have  expired  before  the  com- 
pletion of  the  said  five  years  ;  and  any  other  suit  for  which  the 
period  of  limitation  prescribed  by  this  Act  is  shorter  than  the 
period  of  limitation  prescribed  by  the  said  Indian  Limitation  Act, 
1871,  may  be  brought  within  two  years  next  after  the  said  first 
day  of  October  1877,  unless  where  the  period  prescribed  for  such 
suit  by  the  same  Act  shall  have  expired  before  the  completion  of 
the  said  two  years. 

Temporary  suspension  of  the  Act,  as  regards  suits  for  which  the  period 
of  limitation  prescribed  by  Act  IX  of  1871  was  reduced — 

The  Act  was  passed  on  the  19th  July  1877,  but  it  did  not  come  into 
operation  for  two  months  and  twelve  days  from  that  date.  In  respect  of 
suits  mentioned  in  No.  146  (for  which  the  period  of  limitation  was 
reduced  by  thirty  years),  the  Act  came  into  operation  on  the  1st  October 
1882  ,  and  as  regards  other  suits  for  which  the  period  was  reduced,  the 
Act  came  into  operation  on  the  Ist  October  1879.  So  far  as  these 
exceptional  suits  are  concerned,  the  Act  did  not  come  into  force  on  the 
Ist  of  October  1877.    (See  p.  229,  supra,) 

The  expression  "  the  period  of  limitation  prescribed  *'  occurs  in  sec.  2 
and  sec.  4.  These  words  refer  to  the  entries  in  columns  2  and  3  of  sched. 
ii,  taken  in  connection  with  each  other,  and  not  to  the  entry  in  column 
2  only.  So  that,  even  if  the  period  of  limitation  in  a  particular  case  is 
the  same  under  either  the  Act  of  1871  or  the  Act  of  1877,  if  the  starting 
point  of  limitation  was  later  under  the  former  Act,  "  the  period  of  limit- 
ation prescribed "  by  the  latter  Act  must  be  considered  shorter  than 
that  prescribed  by  the  former  Act  {Rup  v.  Mokniy  I.  L.  R.,  3  All.,  416), 
Suits  on  bonds,  promissory  notes  and  bills  payable  on  demand  have,  in 
effect,  a  shorter  period  allowed  by  the  Act  of  1877.  (See  OmritUdall  v. 
Howell,  2  C.  L.  R.,  426  ;  also  I.  L.  R.,  2  Mad.,  113  and  397  ;  and  I.  L.  R., 
4  Bomb.,  87.)  Suits  by  persons  excluded  from  joint  family  property  to 
enforce  a  right  to  share  therein  under  art.  127  also  have,  practioally,  a 
shorter  period  allowed  by  the  Act  {Narain  v.  Loketuttk,  L  L.  R., 
7  Calc,  461). 
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8.     In  this  Act,  unless  there  be  some-  Act  XV 
Interpretation-cUose.      thing   repugnant  in  the   subject  or  con-     ^^Jj 

text —  

[See  pp.  178  and  203,  #M/wa.]  Sec.  2. 

'  plaintiff' includes  also  any  person  from  or  through  whom  a 
plaintiff  deriyes  his  right  to  sue  ;  *  applicant '  includes  also  any 
person  from  or  through  whom  an  applicant  derives  his  right  to 
apply  ;  and  '  defendant '  includes  also  any  person  from  or  through 
whom  a  defendant  derives  his  liability  to  be  sued  : 

[**  Person  from  or  through  whom  a  phdnti£f  derives  his  right  to  sue.'' 
The  plaiDti£f  may  be  the  heir,  suooeesor,  executor,  administrator, 
legatee,  devisee  or  assignee  of  such  person.  An  ezecntion-purchaser 
(generally)  takes  subject  to  all  equities  affecting  the  judgment^ebtor, 
and  will  be  bound  by  constructive  notice  in  the  same  way  as  an  ordinary 
purchaser  {RanUcchun  y.  Hamnarairiy  1  G.  L.  B.,  296).  But  there  is 
a  nice  distinction  between  their  rights  (Dindyal  v.  Jugderp^  1  C.  L.  B., 
49,  56),  and  for  purposes  of  limitation,  the  title  of  a  bond  fide  purchaser 
in  execution  of  a  decree  against  the  mortgagor,  cannot  be  put  on  the  same 
footing  as  the  title  of  the  mortgagor,  or  of  a  person  claiming  under  a 
voluntary  alienation  from  the  mortgagor,  Anundo  Moyee  y.  DhonindrOf 
16  W.  B.,  P.  C,  19,  20.] 

*  ^  easement '  includes  also  a  right,  not  arising  from  contract, 
by  which  one  person  is  entitled  to  remove  and  appropriate  for  his 
own  profit  any  part  of  the  soil  belonging  to  another,  or  anything 
growing  in,  or  attached  to,  or  subsisting  upon,  the  land  of 
another  : 

[See  Lecture  XII,  pp.  346,  347,  supra."] 

*  bill  of  exchange '  includes  also  a  hundi  and  a  cheque  : 

'  bond'  includes  any  instrument  whereby  a  person  obliges  him- 
self to  pay  money  to  another,  on  condition  that  the  obligations 
shall  be  void  if  a  specified  act  is  performed,  or  is  not  performed, 
as  the  case  may  be  : 

[Single  bonds,  and  bonds  subject  to  a  condition,  are  mentioned  in 
arts.  66,  67,  and  68.  The  word'*  bond"  occurs  in  arts.  74,  75,  and  80. 
(See  Ball  v.  Stowell,  I.  L.  B.,  2  All.,  322.)  A  tamoiuk  is  either  a  single 
bond  or  a  promissory  note.    See  notes  to  art.  66.] 

'  promissory  note '  means  any  instrument  whereby  the  maker 

engages  absolutely  to  pay  a  specified  sum  of  money  to  another 

at  a  time  therein  limited,  or  on  demand,   or  at  sight : 

*  This  definition  is  repealed  in  the  territories  to  which  the  Indian 
Easements  Act,  1882,  extends.    Vide  see.  3,  Act  Y  of  1882. 


OP 
1877. 


510  APPENDIX. 

Act  XV  ^  trustee '  does  not  inclade  a  ben&middr,  a  mortgagee  remaining 
in  possession  after  the  mortgage  has  been  satisfied,  or  a  wrong- 
doer in  possession  without  title  : 

[A  henami  transaction  does  not  create  the  relation  of  tmstae  and 
cestui  qthe  truJto  between  the  benamidar  and  the  real  owner  (^UmO' 
sundarl  v.  Dwarhanat'i',  11  W.  R.,  73;  2  B.  L.  R.,  284),  As  to 
mortsragees,  see  Bahoolall  v.  Jamal,  9  W.  R.,  187 ;  Brown,  305.  A 
wrong-doer  who  enters  on  an  infant's  estate,  in  England,  is,  im  tome 
respucis,  considered  as  holding  as  a  guardian  or  trustee,  but  he  is  not  a 
trustee  within  the  meaning  of  the  Law  of  Limitation.  See  Darbj  and 
Bosanqnst,  183,  184] 

'  suit '  does  not  inclnde  an  appeal  or  an  application  : 

[For  the  meaning  of  the  word  *'  suit  '*  under  the  old  Iaw,  see  9  W. 
R.,  402  ;  I.  L.  R.,  2  Calc,  336 ;  L  L.  R.,  1  AIL,  97  ;  and  pp.  187, 
277  (note),  supra."] 

*  registered '  means  duly  registered  in  British  India  under  the 
law  for  the  registration  of  documents  in  force  at  the  time  and 
'  place  of  executing  the  document,  or  signing  the  decree  or  order, 
referred  to  in  the  context : 

^  foreign  country '  means  any  country  other  than  British  India ; 

[The  Settlement  of  Prinoe  of  Wales'  Island,  Singapore  and  Malacca ; 
Chandemagore,  Pondicherry,  and  Goa  ;  Ceylon;  Cashmere,  Coooh  Behar, 
&c.,  &c.,  are  foreign  countries.  Adeu  is  included  in  British  India.  See 
pp.  202,  230,  supra,"] 

and  nothing  shall  be  deemed  to  be  done  in  *  good  faith '  which 
is  not  done  with  due  care  and  attention. 

[The  definition  of  this  term,  according  to  the  Penal  Code,  is  exactly 
the  same.  Absence  of  actual  mala  fides  is  not  necessarily  **  good  faith." 
The  expression  occurs  in  sees.  14  and  18.  It  occurred  in  sea  10  and 
arts.  133  and  134  of  Act  IX  of  1871,  but  has  been  omitted  in  the  cones- 
ponding  proyisions  of  this  Act.] 


PART  IL 

Limitation  of  Suits,  Appeals  and  AppLioATioifs. 

4.     Subject  to  the  provisions  contained  in  sections  5  to  25 

Dismissal  of  suit8,&o.,     (inclusive),  every   suit  instituted,  appeal 

instituted,  &o.,  after  pe«     presented,  and  application  made,  after  the 

riodof  limitation.  ^^^.^^   ^^   limitation  prescribed  therefor 
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by  the  Beoond  schedale  hereto  annexed,  shall  be  dismissed,  althongh  Act  XY 
limitation  has  not  been  set  up  as  a  defence.  .g!*. 

Eyery  salt,  ko,,  must  be  brought  within  the  time  specified  in  the  2nd       '~~* 
schedule,  unless  there  is  something  in  the  provisions  of  seos.  6  to  25 
of  the  Act  which  absolves  the  plaiotiff,  See,  from  that  necessity.    The 
onus  is  on  the  plaintiff  to  prove  these  exceptional  circumstances.    See 
Mahomed  r.  ^koob,  24  W.  R.,  181  and  182  ;  and  p.  182,  svpra. 

The  section  applies  to  oases  provided  for  in  the  2nd  schedule  of  this 
Act  (9  0.  L.  R.,  265.  269). 

Depositing  money  or  giving  security ,  after  the  time  prescribed  by  any 
law,  is  not  gt)vemed  by  seo.  4.  For  an  instance,  see  Burjore  y.  Bhagara, 
L  L.  R.,  10  Calc,  667. 

"  Subject  to  the  provisions.'*— Not  subject  to  all  the  provisions,  but 
such  provisions  as  are  applicable  and  pertinent  to  the  particular  case. 
(See  Jateahir  y.  Narain^  I.  L.  R.,  1  AIL,  644,  646 ;  Banee  y.  Haran^ 
24  W.  R.,  406,  406.) 

**  Shall  be  dismissed,  although  limitation  has  not  been  set  up  as  a 
defence.**    See  pp.  91, 98—101,  and  233,  supra. 

This  penalty  must  be  enforced  even  if  the  defendant  is  willing  to  con* 
fess  judgment  (See  Deb  Narain  v.  Ishan,  IS  0.  L.  R.,  163, 156.)  The 
point  of  limitation  is  one  which,  whether  it  be  taken  by  the  defendant 
or  not,  the  Court  is  bound  to  entertain,  Ramey  v.  Broughton,  I.  L.  R., 
10  Calc,  652, 658.  Instead  of  dismissing  the  suit,  the  Court  may  allow 
the  plaintiff  to  withdraw  his  suit  in  order  that  he  may  proceed  against 
the  defendant  in  a  foreign  Court,  where  the  law  of  limitation  may  not 
be  the  same  as  that  of  British  India  (I.  L.  R.,  6  Bomb.,  103,  107).  The 
Munsiff  dismisses  a  suit  as  barred  by  limitation  ;  the  Judge,  on  appeal, 
sets  aside  the  Mnnsiff*s  decision  and  remands  the  suit  for  re-investigation 
on  the  merits.  The  Munsiff  then  gives  the  plaintiff  a  decree  in  full ;  the 
Judge,  on  appeal,  disallows  a  part  of  the  claim  ;  tlie  plaintiff  appeals  to 
the  High  C'Ourt.  The  defendant  prefers  a  cross-objection  to  the  Judge's 
finding  of  fact  as  to  the  part  decreed.  The  High  Court  is  bound  to  con- 
sider the  question  of  limitation,  although  it  is  not  open  to  the  respondents 
to  take  this  objection  of  themselves  {Ambala  v.  Nadutahat,  I.  L.  R., 
6  Mad.,  325).  Compare  the  cases  cited  at  p.  97,  sujpra^  and  see  I.  L.  R., 
8  Bomb.,  535. 

If  the  question  of  limitation  has  been  decided  (directly  or  indirectly) 
between  the  parties,  it  cannot  be  raised  again  in  a  subsequent  stage  of 
the  same  case.  See  p.  98,  supra  ;  11  C.  L.  R.,  113  (where  proceedings 
bad  been  allowed)  ;  11  C.  L.  R.,  145  (where  proceedings  had  been  dis- 
allowed). 

Judgment-debtor  cannot  raise  the  plea  of  limitation  in  respect  of 
execution-proceedings  under  which  his  property  has  already  been  sold 
and  purchased  by  a  third  party  (I.  L.  R.,  6  Mad.,  237.  Of.  I.  L.  R., 
10  Calc,  220). 

Where  the  defendant  successfully  pleads  limitation,  the  suit  must  be 
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Act  XY   dismissed  toith  cotts^  even  if  the  plea  is  used  for  the  pnrpose  of  refosing^ 

OF        to  perform  admitted  obligations.      (Banning,  233  ;  L.  R.,  17  Eq^  75.) 

^^^'         Where,  however,  the  defendant  does   not  plead  limitation  at  the  first 

stage  of  the  case,  the  Court  may  refuse  to  award  costs  to  him.    (See  L 

L.  B.,  6  Mad.,  178 ;  and  p.  101,  supra,) 

k^kdk'  Explanation. — A  suit  is  instituted,  in  ordinary  cases,  wlien  the 

plaint  is  presented  to  the  proper  officer ;  in  the  case  of  a  pauper, 
when  his  application  for  leave  to  sue  as  a  pauper  is  filed ;  and  in 
the  case  of  a  claim  against  a  company  which  is  being  wound  np 
by  the  Court,  when  the  claimant  first  sends  in  his  claim  to  the 
official  liquidator. 

**  Ordinary  cases." — Not  pauper  suits,  nor  claims  made  before  the 
official  liquidator,  nor  as  regards  new  plaintiffs  or  defendants  snbeti- 
tuted  or  added  after  the  institution.    See  p.  233,  supra, 

-'  When  the  plaint  is  presented  to  the  proper  officer.** — The  suit  is 
instituted,  whether  the  defendant  has  been  served  with  a  summons  or  not 
As  to  the  effect  of  non -service  of  summons,  see  sec.  99a,  Civil  Proce- 
dure Code ;  see  also  I.  L.  B.,  3  Calc,  312  ;  I.  L.  B.,  6  Calc,  126,  for  the 
old  law  on  the  subject.  Delay  in  the  appointment  of  a  guardian  ad  lUem 
for  a  minor  defendant  does  not  affect  the  date  of  institution.  I.  L.  R^ 
4  AIL,  37. 

*<  Presented.** — Where  the  plaint  was  really  presented  on  the  29th  July, 
it  would  not  matter  if  the  endorsement  on  the  plaint  stated  that  it  was 
presented  on  the  31st  July,  or  that  it  was  not  accepted  until  the  later 
date,  Young  v.  MacCotlcindaU,  19  W.  B.,  169. 

The  date  of  institution  is  the  date  of  the  first  presentation  of  the 
plaint  (I.  L.  B.,  4  All.,  37).  If  the  plaint  is  returned  for  insufficiency 
of  stamp  or  for  any  amendment,and  then  it  is  presented  again  within  the 
time  allowed  or  within  a  reasonable  time,  the  date  of  the  first  presenta- 
tion is  the  date  of  institution.  The  same  remark  applies  to  appeals. 
See  I.  L.  B.,  2  All.,  832,  875  ;  I.  L.  B.,  1  All.,  260  ;  23  W.  B.,  447. 

It  has  been  held  by  the  Punjab  Chief  Court,  that  an  appeal  is  not 
presented  within  the  meaning  of  the  first  para,  of  sec.  4  if  it  is  not 
accompanied  by  the  copies  of  decree  and  judgment  required  by  sec.  541 
of  the  Civil  Procedure  Code.    (See  Bivaz,  16.) 

"Proper  officer." — Under  sea  48,  Civil  Procedure  Code,  the  plaint 
must  be  presented  to  the  Court  or  su^h  officer  as  it  appoints  in  this  behalf, 
(See  6  Bomb.,  254.)  A  plaint  may  not  be  presented  at  \^^ private  resi- 
denee  of  the  Judge  or  officer.   See  7  N.  W.  P.,  5  ;  contra,  Suth.  S.  C.  Ct 

Bef .,  36. 

"  Application  for  leave  to  sue  as  a  pauper.**— See  sec.  410,  Civil  Proce- 
dure Code.  Limitation  depends  on  the  date  of  the  application,  and  not  <m 
the  day  when  the  application  is  granted  and  registered.  Marshall,  174. 
This  rule  applies  even  where  the  applicant,  pending  an  enquiry  into  his 
pauperism,  pays  the  court-fees  and  gets  his  application  nombexed  and 
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regisfcered  as  a  plaint,  provided  his  original  applioation  was  a  bond  fide  Act  XV 
one.    Skinner  v,  Orde,  I.  L.  B.,  2  AU.,  241,  P.  0.  Cf.  L  L.  B.,  6  Calc,  807,        ?f 
and  I.  L.  B.,  2  Calc,  389.  _' 

**  Official  liquidator."— An  official  liquidator  is  appointed  by  the  Court 
for  the  pnr]M>se  of  conducting  proceedings  in  winding  up  a  company  and 
assisting  the  Court  therein.  See  Act  X  of  1866,  which  has  been  repealed 
and  re-enacted  by  Act  YI  of  1882. 

The  rule  enacted  by  the  explanation  is  modified  by  sec.  22,  so  far  as 
ooncems  new  plaintiffs  or  defendants ,  substituted  or  added  after  the 
institution  of  the  suit.    See  p.  233,  supra. 

Illustrations, 

(a.)    A  suit  is  instituted  after  the  prescribed  period  of  limitation.  S<h;.  4, 
Limitation  is  not  set  up   as   a  defence,   and  ju<l}i[ment  is  given  for  the  tious''** 
plaintiff.    The  defendant  appeals.     The  Appellate  Court  must  dismiss 
the  suit. 

(b,)  An  appeal  presented  after  the  prescribed  period  is  admitted  and 
registered.     The  Appeal  shall,  nevertheless,  be  dismissed. 

[This  overrules  the  decision  of  Sir  Barnes  Peacock  in  Bharrat  r. 
Issnrchnnder,  8  W.  B.,  141.  This  illustration  has  been  acted  upon  in 
Barney  v,  Broughton,  I.  L.  B.,  10  Calc,  652,  669.] 

5.    If  the  period  of  limitation  prescribed  for  any  suit,  appeal  or  Sec  6, 

_     .      ■  n    -i.     application  expires  on  a  day  when  the 

Proviso  where  Court      ^f  ^   ^    .        ,       ,      ^,  ./  , 

is  closed  when   period      Court    is    closed,    the   sait,   appeal     or 

expires.  application  may  be  instituted,  presented 

or  made  on  the  day  that  the  Court  re-opens : 

Period  of  limitation  prescribed.— These  words  occur  in  para.  1,  as  well 
as  in  para.  2.  In  Degnmber  v,  Kalinath  (L  L.  B.,  7  Calc,  654  ;  (8.  C.) 
9  C.  L.  B.,  265),  a  Division  Bench  of  the  Calcutta  High  Court  observed 
that,  in  para.  2,  these  words  must  be  read  with  sec.  4  of  the  Act,  and 
that*  they  referred  to  the  period  prescribed  by  the  second  schedule 
annexed  to  the  Limitation  Act,  and  not  to  any  period  prescribed  by  any 
other  Act.  (See  also  Luvar  v.  Luvar,  I.  L.  B.,  5  Bomb.,  688,  as  to  the 
meaning  of  the  expression  "  prescribed  period  "  in  Part  III,  Act  IX  of 
1871.)  The  same  reasoning  is  applicable  to  para.  1.  But  the  current 
of  decisions  is  opposed  to  this  view.  The  first  paragraph,  it  has  been 
held,  applies  to  suits  for  which  periods  of  limitation  are  specially  pres- 
cribed by  the  Begistratlon  Act  and  the  Bengal  Bent  Act  (see  p.  214, 
supra) ;  and  the  principle  of  the  rule  laid  down  In  this  paragraph  has 
been  applied  to  cases  of  depositing  money  within  a  time  prescribed  by 
other  laws.  See  I.  L.  B.,  2  Calc,  272  ;  I.  L.  B.,  6  Calc,  906  ;  I.  L.  B., 
8  All..  860 ;  and  p.  182  (note),  supra, 

A  Division  Bench  of  the  Allahabad  High  Court  has  applied  this  prin- 

II 
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Act  XV  ciple  to  the  filings  of  cront'Ohjections  under  eeo.  661  of  the  Civil  Pro- 
OP        cedure  Code  (Bagbelin  t?.  Mathura.  I.  L.  B.,  4  AH.,  430). 
1877.  «  When  the  Court  is  closed."    If  the  Court  is  not  re-opened  on  the  daj 

that  it  should  be  re-opened  after  a  vacation,  the  Court  is  "  oloeed " 
'withing  the  meaning  of  sec.  5  (Bishan  v,  Ahmad,  I.  L.  B.,  1  All.,  263). 
It  has  been  held  by  the  Madras  High  Court  (Innes,  J.,  dissenting),  that 
the  Court  may  be  ope  it  within  the  meaning  of  this  section,  even  during 
the  annual  vacation,  and  on  public  holidays,  if  the  officet  of  the  Court 
are  open  for  the  presentation  of  pleadings  and  other  papers  (Nachi- 
yappa  v,  Ayyasami,  I.  L.  B.,  6  Mad.,  189). 

Sec,  5,  Any  appeal  or   application  for  a  review  of  judgment  may  be 

^*'*'  ^*  Proviso  as  to  appeals  ft<i™itted  after  the  period  of  limitation 
and  applications  for  re-  prescribed  therefor,  when  the  appellant 
^^®^*  or   applicant   satisfies   the  Court  that  he 

had  sufficient  cause  for  not  presenting  the  appeal  or  making  the 
application  within  such  period. 

This  paragraph  corresponds  to  sees.  333  and  877  of  Act  VIII  of  1859, 
and  applies  only  to  appealt  and  applications  for  reviews  of  judgments. 
It  does  not  apply  to  the  filing  of  a  notice  of  cross-okjections  under 
sec.  561  of  the  Civil  Procedure  Code  (Kally  v,  Mangola,  I.  L.  B.,  9  Calo, 
631) ;  nor  to  an  application  for  leave  to  appeal  in  formd  pauperis 
(Lakshmi  v,  Ananta,  I.  L.  B.,  2  Mad.,  230)  ;  nor  to  applications  under 
arts.  171  and  171*  (In  re  Ram  Shunker,  3  C.  L.  B.,  440,  442;  Benode 
r.  Sharat,  10  C.  L.  B.,  449,  451)  ;  nor  perhaps  to  an  application  for 
leave  to  appeal  to  Her  Majesty  in  Council  (see  Jowahir  v.  Nanun,  L  L. 
B.,  1  All.,  644).  This  paragraph  does  not  apply  to  suits.  The  Court  has 
no  power,  even  for  what  it  considers  a  sufficient  cause  of  delay,  to 
entertain  a  suit  instituted  after  the  time  allowed  by  law. 

**  Sufficient  cause,  ko"  A  similar  expression  is  used  in  the  last  para- 
graph of  sec.  368  of  Act  XIV  of  1882.  (See  Benode  i?.  Sharat,  10  C.  L.  B, 
449,  453.)  The  Court  has  no  discretion  in  the  matter  until  a  sufficient 
cause  in  point  of  law  has  been  laid  before  the  Court.  Even  a  mistake 
on  the  part  of  the  plaintiffs  attorney,  specially  where  no  application 
is  made  at  the  earliest  opportunity  after  the  discovery  of  the  mistake, 
is  not  sufficient  (The  Corporation  of  Calcutta  v.  Anderson,  L  L.  B., 
10  Calc,  445).  An  allegation  of  a  mere  miscalculation  of  time  is  not 
ordinarily  sufficient  (Zalbulnessa  v»  Eulsum,  I.  L.  B.,  I  AH.,  250).  A 
mere  plea  of  the  appellant's  illness  is  not  sufficient  cause  for  not  filing 
an  appeal  in  the  District  Court  until  more  than  fifty  days  had  ez|Hred 
from  the  date  of  the  decision  (Mazoom  v.  Panchoo,  1  W.  B.,  Misc.,  23). 
The  illness  of  the  Mookhtear  may  be  sufficient  (9  Moore,  26).  The  fact 
that  a  Full  Bench  decision  or  a  Privy  Council  Buling  has  altered  the 
view  of  the  law  which  prevailed  at  the  time  of  the  decision  of  Uie 
original  suit,  is  not  a  sufficient  cause  for  delay    (Makhan  v,  Manchand, 
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5  Bomb.,  107  ;  Madho  r.  Rukman.  I.  L.  B.,  2  All.,  287 ;  flee  alflp  9  W.  R.,  Act  XV 
181.  F.  B. ;  18  W.  R.,  .317  ;  19  W.  R.,  189).  jgjj 

The  fact  that  the  respondent  was  prevented  from  urgring  his  cross-       . — .* 
objections  owing:  to  the  appellant's  withdrawing  his  appeal,  is  not  a 
sufficient  groand  for  admitting  a  substantive  cross-appeal   after  the 
ordinary  time  (Surbhai  v,  Raghoonathji,  10  Bomb.,  397). 

Where  a  decree  was  first  appealed  against  as  an  order ^  and  such  appeal 
being  dismissed,  a  fresh  appeal  in  the  form  of  an  appeal  from  a  decree 
was  preferred  after  the  prescribed  period,  the  appeal  was  admitted  by 
the  Allahabad  High  Court  (Rivaz,  p.  25). 

The  necesBity  of  the  Local  Government  communicating  with  the  legal 
atlviser  of  the  Government  of  India  and  of  the  Secretary  of  State,  and 
the  fact  that  a  necesiiary  telegraphic  communication  was  delayed  on  the 
road  for  ten  days,  were  considered  sufficient  causes  for  the  delay  of  twelve 
days  on  the  part  of  the  Secretary  of  State  to  prefer  an  appeal  to  the 
High  Court  from  a  decree  of  the  Recorder  of  Moulmein  (13  W.  R.,  245). 

An  application  for  review,  if  made  within  a  reasonable  time,  and 
prosecuted  with  due  diligence,  is  a  sufficient  cause  for  the  applicant  not 
presenting  his  appeal  within  the  prescribed  period,  if  he  prefers  his 
appeal  as  speedily  as  may  be  after  the  termination  of  proceeding's  conse- 
quent on  the  application  for  review  (Kuller  v.  Jewan,  22  W.  R.,  79)  ; 
but  the  mere  pendency  of  an  appeal  is  not  a  sufficient  cause  for  delay 
in  applying  for  a  review  ;  nor  is  ignorance  of  the  effect  of  a  judgment 
a  justification  for  such  delay  (Gulam  v,  Sayad,  I.  L.  R.,  8  Bomb  ,  260, 
and  the  cases  cited  therein).    See  I.  L.  R.,  7  Mad..  584. 

The  pendency  of  an  application  for  revision  under  sec.  622  of  the 
Civil  Procedure  Code,  or  of  an  appeal  in  a  wrong  Court  under  the 
circumstances  contemplated  in  sec.  14,  may  be  a  sufficient  cause  of  delay 
(Bui want  v.  Gumani,  I.  L.  R.,  5  All.,  591  ;  Banee  v.  Haran,  24  W.  R., 
405,  406). 

An  ex  parte  order  admitting  an  appeal  may  be  set  aside  at  the  hearing 
if  no  sufficient  cause  for  the  delay  can  be  shewn  (Secretary  of  State  v, 
Hootooswamy,  13  W.  R.,  245;  Dubay  v.  Ganeshi,  I  L.  R.,  1  All.,  34; 
Ramey  r.  Broughton,  I.  L.  R.,  10  Calc,  652,  659).  But  if  the  appeal 
after  its  admission  is  transferred  to  an  inferior  Court  (such  as  the 
Subordinate  Judge^s  Court)  for  trial,  such  inferior  Court  cannot  inter- 
fere with  the  order  of  admission  (Jhotee  r.  Omesh,  I.  L.  R.,  5  Calc,  1). 
The  High  Court,  however,  on  second  appeal,  may  set  aside  the  order 
(Chunder  r.  Boshoon,  I.  L.  R.,  8  Calc,  251).  Exercising  an  improper 
and  unwarrantable  discretion  in  admitting  an  appeal  may  amount  to 
such  an  irregularity  in  law  as  to  constitute  a  ground  of  special  or 
second  appeal  (I.  L.  R  ,  8  Calc,  251).  An  order  admitting  a  review 
after  the  prescribed  period,  without  any  sufficient  cause,  may  also  be  set 
aside  on  appeal  (Luchman  v.  Tirbani,  14  B.  L.  R.,  373,  P.  C.)  But 
where  the  District  Court,  after  proper  inquiry  and  due  consideration, 
has  exercised  his  discretion  in  a  reasonable  manner,  the  High  Court  will 
not  Interfere  with  the  conclusion  arrived  at,  even  though  it  would  itself  have 
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Act  XV  arrived  at  a  different  conclnsion  (Ranohodji  r.  Lalln,  I.  L.  R.,  6  Bomb.,  304). 

isfz       ^^^  ^^^^  ^^^^  would  interfere  where  the  Court  below  had  exercised 

'      no  discretion  at  all,  or  had  no  legal  evidence  before  it  on  which  it  could 

act,  or  where  it  had  obviously  exercised  its  discretion  in  a  perverse  and 

improper  manner  (ibid.y  p.  308.    See  also  ex  parte  Retao,  decided  by  the 

Appeal  Court  in  England  on  the  25th  of  January  1883). 

See  Table  of  Exceptions  and  pp.  182  (note),  245,  246,  supra, 

^^'  ^'  6.     When,  by  any  special  or  local  law  now  or  hereafter  in  force 

in  British  India,  a  period  of    limitation  is 
Special  and looal  laws  ^  •  n  'u  j  />  •!.  ^ 

of  limitation.  specially  prescribed  for  any  suit,  appeal  or 

application,  nothing  herein  contained  shall 
affect  or  alter  the  period  so  prescribed. 

Sec-  3  of  Act  XIV  of  1859  partially  corresponded  to  this  section. 

See  pp.  2U--216,  and  230,  232,  mpra.  As  to  the  law  under  sec.  6  of 
ActlXof  1871,seeTimalt?.  Ablokh,  I.  L.  R.,  1  All.,  264  ;  and  p.  213, 
$upra.    As  to  this  section,  see  I.  L.  R.,  8  Bomb.,  629. 

It  has  been  held  that  the  general  provisions  and  exceptions  contained 
in  Parts  II  and  III  of  Act  XV  of  1877  are  applicable  to  suits,  appeals  or 
applications  for  which  periods  of  limitation  are  specially  prescribed  by 
special  or  local  laws.  (See  Khetter  v,  Dinabashy,  I.  L.  R.,  10  Calc,  265  ; 
and  pp.  214^216,  supra,)  The  provisions  of  sees.  6,  12,  14  and  19, 
which  do  not  refer  to  the  second  schedule  of  Act  XV  of  1877,  have  actually 
been  applied  to  cases  for  which  periods  of  limitation  are  prescribed  by 
laws  other  than  the  Limitation  Act  itself.  But  the  provisions  of  seca.  4 
and  7,  which  expressly  xet&t  to  the  second  schedule  of  the  Limitation 
Act.  cannot,  it  is  apprehended,  be  extended  to  cases  for  which  special 
periods  of  limitation  are  prescribed  by  any  enactment  other  than  the 
second  schedule  of  Act  XV  of  1877. 

It  may  be  mentioned  here  that  the  expression  ''  prescribed  period  "  in 
Part  III  of  Act  IX  of  1871  was  interpreted  to  mean  *'  period  prescribed 
by  Act  IX  of  1871 "  (Luvar  v.  Luvar,  I.  L.  R.,  6  Bomb.,  688). 

For  the  special  periods  of  limitation  prescribed  by  the  Bengal  Rent 
Act,  see  Appendix, /70«^. 

For  the  thirty  days*  limitation  to  suits  for  obtaining  orders  for  the 
registration  of  documents  nnder  seo.  77,  Act  III  of  1877,  see  L  L.  R., 
10  Calc,  266. 

For  the  two  months*  limitation  nnder  cl.  6,  seo.  17  of  the  Putnee  Re- 
gulation YIII  of  1819,  see  Sumomoyee  v.  Land  Mortgage  Bank,  8  C.  L.  R., 
341.  For  the  three  months'  limitation  under  sec.  87,  Act  III  of  1864,  B.O., 
corresponding  to  sec.  374  of  the  Bengal  Municipal  Consolidation  Act  of 
1876,  see  Chunder  v.  Obhoy,  I.  L.  R.,  6  Calc,  8,  F.  B. 

Seo.  14  of  Act  XIX  of  1841  prescribes  a  period  of  six  months  for  an 
application  to  the  Judge  for  the  protection  of  property  against  wrongful 
possession  in  oases  of  succession.  For  other  instances  of  special  periods 
of  limitation,  see  Agnew*s  Index  to  the  Statutes,  Acts,  and  Regulations. 


s. 
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7.     If  a  person  entitled  to  institute  a  «nit  or  make  an  applica-  act  XV 

, tion  be,  at  the  time  from  which  the  period      ,?J^ 

Legal  disabiUty.  e^'     1  t-       •    <t    i.         i        j  •  ^^^^• 

of  limitation  is  to  be  reckoned,  a  minor,  or      

insane,  or  an  idiot,  he  may  institnte  the  sait  or  make  the  appli-  ^^^  '* 
cation  within  the  same  period,  after  the  disability  has  ceased,  as 
would  otherwise  have  been  allowed  from  the  time  prescribed  there- 
for in  the  third  column  of  the  second  schedule  hereto   annexed- 
When  he  is,  at  the  time  from  which  the  period  of  limitation 

Doable  and  suooes-  ^®  *^  ^®  reckoned,  affected  by  two  such  dis- 
iive  disabilities.  abilities,  or  when,  before  his  disability  has 

ceased^  he  is  affected  by  another  disability,  he  may  institute  the 
suit  or  make  the  application  within  the  same  period,  after  botk 
disabilities  have  ceased,  as  would  otherwise  hare  been  allowed 
from  the  time  so  prescribed. 

When  his  disability  continues  up  to  his  death,  his  legal  repre*  . 
sentative  may  institute  the  suit  or  make  the  application  within 
the  same  period  after  the  death  as   would  otherwise  have  been 
allowed  from  the  time  so  prescribed. 

When   such  representative  is  at  the  date  of  the  death  affect- 
Disability  of   repre-      ®d  ^7  ^^7   s"^^  disability,  the  rules  con- 
sentative.  tained  in  the  first  two  paragraphs  of  this 

section  shall  apply. 

Nothing  in  this  section  applies  to  suits  to  enforce  rights  of 
pre-emption,  or  shall  be  deemed  to  extend,  for  more  than  three 
years  from  the  cessation  of  the  disability  or  the  death  of  the 
person  affected  thereby,  the  period  within  which  any  suit  must 
be  instituteil  or  application  made. 

This  section  corresponds  to  sees.  11  and  12  of  Act  XIV  of  1859; 

See  Lecture  IX. 

The  section  apparently  applies  to  all  applications  mentioned  in  the 
schedule.  It  would,  however,  be  productive  of  the  greatest  inconve- 
nienoe  to  apply  its  provisions  to  applications  for  reviews  of  judgments 
and  other  applications  made  in  the  course  of  suits  or  proceedings.  But 
the  policy  of  the  law  is  not  to  discourage  such  exceptions  (L.  R.,  17  Eq., 
74;  and  Banning,  81),  and  the  Court  is  bound  to  give  full  effect  to  the 
language  of  the  exception  (Mahomed  r.  Clara,  2  N.  W.  P.,  173). 

The  section  has  been  applied  to  applications  for  execution.  A  plaintiff 
who  has  obtained  a  decree  during  his  minority  has  the  option  either  of 
applying  through  his  guardian  to  execute  the  decree  during  his  minor- 
ity,  or  to  wait  until  the  expiration  of  his  minority  before  executing  his 
decree.    His  disability  does  not  cease,  because  he,  through  his  guardian. 
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Act  XV  mates  Wo  or  more  applications  for  exeontion,  howcter  long  tbe  intetrsl 

OP        bdtweea  them,  provide  I  they  are  all  made  during  hia  minority  (Mon- 

1877.      mohun  v,  Gonga,  1.  L.  R..  9  Oalo.,  181).    See  also  Jagjivan  v,  Hasan,  I.  L. 

B.,  7  Bomb.,  179 ;  Anantharama  Ayyar  v.  Earnppanan,  I.  L.  B.,  4  Had., 

119  ;  and  pp.  257,  260,  261,  gupra. 

It  is  apprehended  that,  as  seo.  7  of  Aot  IX  of  1871  did  not  apply  to 
applications^  a  minor  who  obtained  a  decree  before  the  Ist  October  1874, 
in  a  snit  instituted  after  the  Ist  April  1873,  was  bound  to  make  his  first 
application  for  execution  within  the  three  years  allowed  by  art.  167  of 
that  Act.  His  second  application,  if  made  after  Ist  October  1877,  would 
be  governed  by  the  provisions  of  Aot  XV.    See  pp.  210,  229,  supra. 

As  to  the  execution  of  decrees  obtained  by  minors  in  suits  instituted 
when  Act  XIV  of  1859  was  in  force,  see  Jugmohnn  v.  Luchmeshur,  L  L. 
B.,  10  Calc,  748. 

If  a  minor  who  has  obtained  a  decree  does  make  an  application  for 
execution,  and  snch  application  is  granted  under  sec.  230  of  the  Civil 
Procedure  Code,  his  subsequent  applications  must,  it  is  apprehended,  be 
governed  by  the  twelve  years'  rule  laid  down  in  that  section. 

It  is  laid  down,  as  a  general  rule,  that  infancy  is  a  personnl  privilege, 
of  which  no  one  can  take  advantage  but  the  infant  himself  (Behari  v, 
Beni,  L  L.  B.,  3  All.,  408,  412).    See  also  pp.  261,  266,  supra. 

Illustrations, 

Jlluetra-  (^0    '^^^  right  to  sue  for  the  hire  of  a  boat  accrues  to  A  durinj» 

tioiis.  his  minority.    He  attains  majority  four  years  after  such  accruer.    He 

may  institute  his  snit  at  any  time  within  three  years  from  tlie  date  of 

Lis  attaining  majority. 

[The  plaintiff  here  gets  an  extension  of  four  years.  See  art.  50, 
sched.  ii,  whioh  prescribes  a  period  of  three  years.] 

(6.)  A,  to  whom  a  right  to  sue  for  a  legacy  has  accrued  during  bis 
minority,  attains  majority  eleven  years  af^er  sucli  accruer.  A  has, 
under  the  ordinary  law,  only  one  year  remaining  within  which  to  sue. 
Hut  under  this  section  an  extension  of  two  years  will  be  allowed  him, 
making  in  all  a  period  of  three  years  from  the  date  of  his  attaining 
majority,  within  which  he  may  bring  his  suit. 

[See  art.  123.  The  plaintiff  here  gets  altogether  a  period  of  foorteen 
instead  of  twelve  years,  to  bring  his  suit.] 

(c.)  A  right  to  sue  accnies  to  Z  during  his  minority.  After  tbe 
nccrner,  but  while  Z  is  still  a  minor,  he  becomes  insane.  Time  runs 
against  Z  from  the  date  when  his  insanity  and  minority  cease. 

[This  is  an  instance  of  a  double  and  successive  disability.  The  second 
disability  supervenes  before  the  first  disability  has  ceased.  It  is  a  case  of 
successive  disability  in  the  same  person.] 

{d.)    A  right  to  sue  accrues  to  X  during  his  minority.    X  dies 
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before  Attaining  mnjoritj  and  is  succeeded  by  Y,  his  minor  son.    Time  Act  XV 

runs  fttrainst  Y  from  the  date  of  his  attiiining  majority.  9? 

[This  is  a  case  of  suecessire  disability  in  differerU  persons,  the  minority  of  .* 

the  leg^  representative  at  the  time  of  the  death  of  his  minor  predecessor.] 

(«•)  A  right  to  sue  for  an  hereditary  office  accrues  to  A,  who  at  the 
time  is  insane.  Six  years  after  the  accruer  A  recovers  his  reason.  A 
has  six  years,  under  the  ordinary  law,  from  the  date  when  liis  insani* 
ty  ceased  within  wliich  to  institute  a  suit.  ]^o  extension  of  time  will 
be  given  him  under  this  section. 

[Here  the  plaintiff  gets  no  extemion  of  time  by  reason  of  iAae proviso 
in  the  last  para,  of  sec.  7.  But  he  is  not  obliged  to  sue  before  the  expiry 
of  the  twelve  years  allowed  to  him  by  the  ordinary  law.  See  art.  124, 
and  p.  266,  SHpra,'\ 

(/.)  A  right  to  sue  as  landlord  to  recover  possession  from  a  tenant 
accrues  to  A,  who  is  an  idiot.  A  dies  three  years  after  the  accruer, 
his  idiocy  continuing  ap  to  the  date  of  his  death.  A*s  representa- 
tive in  interest  ha<,  under  the  ordinary  law,  nine  years  from  the  date 
of  A*s  death  within  w)iioh  to  bring  a  suit.  This  section  does  not 
extend  that  time,  except  where  the  representative  is  himself  under 
disability  when  the  representation  devolves  upon  him. 

[See  art.  139,  which  prescribes  a  period  of  twelve  years.  If  A's  represent- 
ative in  interest,  upon  whom  the  representation  devolves  on  A*s  death,  is  at 
that  time  himself  under  disability,  the  principle  of  illustration  {d)  will 
apply.] 

8.     When  one  of  several  joint  creditors  or  claimants  is  nnder  Sec.  8. 
Disability  of  one  joint      ^"7  8«ich  disability,  and  when  a  discharge 
creditor.  ^^lxl  be  given   without  the  concurrence  of 

such  person,  time  will  run  against  them  all :  but  where  no  such 
discharge  can  be  given,  time  will  not  run  as  against  any  of  them 
until  one  of  them  becomes  capable  of  giving  such  discharge  with- 
out the  concurrence  of  the  others. 

Illmtrationt. 

(a.)  A  incurs  a  debt  to  a  firm  of  which  B,  G  and  D  are  partners. 
B  is  insane  and  C  is  a  minor.  O  can  give  a  discharge  of  the  debt 
without  the  concurrence  of  B  and  C.     Time  runs  against  B,  G  and  D. 

(6.)  A  incurs  a  debt  to  a  firm  of  which  E,  F  and  Q  are  partners. 
E  an:l  F  are  insane,  and  G  is  a  minor.  Time  will  not  run  against 
any  of  them  until  either  E  or  F  becomes  saue,  or  Q  attains  majority. 

See  pp.  268,  269,  supra. 

9.     When  once  time  has  begun  to  run,  See.  9. 
of^^^^^  riinning     ^^  subsequent  disability  or  inability  to 

aue  stops  it : 
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Act  XV       Provided  that  where  letters  of  administration  to  the  estate  of 
1877      ^  creditor  have  been  granted  to  his  debtor,  the  running  of  the 

time  prescribed  for  a  suit  to  recover  the  debt  shall  be  suspended 

while  the  administration  continnes. 

The  ooncluding*  portion  of  seo.  11,  Act  XI V  of  1859,  partially  corres- 
ponded to  this  section.    See  pp.  235—240,  supra. 

Where  time  has  begun  to  ran  owing  to  the  right  to  sue  having  aocmed 
to  a  person  not  labouring  under  any  legal  disability,  the  subsequent 
disability  of  his  son  or  other  representative  is  not  a  ground  of  exemp- 
tion from  the  operation  of  the  ordinary  rule  (Mohabut  v.  Ali,  12  W.  R.,  1  ; 
Siddheshur  v.  Sham,  23  W.  R.,  285). 

A  disability  or  inability  to  sue,  even  at  the  time  when  the  right  to 
sue  accrues,  is  not  a  ground  of  exemption,  unless  it  is  a  disability  or 
inability  within  the  meaning  of  sec.  5,  seo.  7,  the  proviso  to  sec  9t 
sec.  13,  sec.  15,  sec.  17,  or  sec.  18.    See  pp.  237—239,  supra. 

Sec.  10.  10.     Notwithstanding  anything  hereinbefore  contained,  no  suit 

o  ..        .    .  against  a  person  in  whom   property  has 

Suits  against  express        ox-  r    r      w 

trustees  and  their  re-  become  vested  in  trust  for  any  specific 
presentativeB.  purpose,  or   against  his  legal  representa- 

tives or  assigns  (not  being  assigns  for  valuable  consideration), 
for  the  purpose  of  following  in  his  or  their  hands  such  property, 
shall  be  barred  by  any  length  of  time. 

Section  2  of  Act  XI V  of  1859  corresponded  to  this  section. 

See  pp.  158—160,  and  232,  supra.  Seo.  3,  and  arts.  98  and  100, 133  and  134. 

A  "  trust,"  aooording  to  Act  II  of  1882,  is  an  obligation  annexed  to  the 
ownership  of  property,  and  arising  out  of  a  confidence  reposed  in,  and 
accepted  by,  the  owner  (t.^.,  the  trustee),  or  declared  and  accepted  by  him, 
for  the  benefit  of  another  (i.e.,  the  beneficiary  or  cestui  que  trust),  or  of 
another  and  the  owner.  A  person  legally  appointed  to  suooeed  a  dis- 
charged trustee  is  also  a  trustee. 

A  quasi'tvnat,  or  an  obligation  in  the  nature  of  a  trust,  is  not  a  trust 
properly  so  called.  A  resulting  trust,  or  a  constructive  trust,  is  only  a 
quasi'tixist.  A  precatory  trust,  according  to  Si>ence,  is  an  express  trust, 
and  so  long  as  the  purpose  of  the  trust  is  specified,  or  necessarily  implied 
from  the  words  used  by  the  author  of  the  trust,  it  is  a  trust  within  the 
meaning  of  seo.  10. 

Implied  trusts,  or  trusts  which  the  law  would  infer  merely  from  the 
existence  of  particular  facts  or  fiduciary  relations,  are  not  "  trusts  "  within 
the  meaning  of  this  section  (Eherodemoney  r.  Doorgamoney,  I.  L.  B., 
4  Calc,  455). 

An  executor,  a  partner,  an  agent,  a  director  of  a  company  or  a  legal 
adviser  has  &  fiduciary  character,  but  none  of  these  persons  is  neeeuariljf 
a  trustee  in  the  strict  sense  of  the  word.     (See  I.  L.  B.,  4  Calc.  455,  469.) 
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A  deposit  or  a  bailment  does  not  create  such  a  trust  (Banning,  187).    As  Act  XV 
an  executor  takes  the  estate  subject  to  the  claim  of  creditors,  a  charge      jg-j 

of  debts  generally  in  a  will  upon  the  testator's  estate  does  not  make  the      

executor  a  trustee  within  the  meaning  of  sec.  10 ;  but  when  parti- 
cular property  is  given  upon  trust  to  pay  a  particular  debt  or  debts* 
the  executor  has  a  new  duty  imposed  upon  him,  and  he  is  a  trustee 
within  the  meaning  of  the  section  so  far  as  the  particular  property  and 
the  particular  debts  are  concerned  (Anundo  Moyee  v,  Grish  Chunder, 
I.  L.  R.,  7  Gale,  772 ;  Greender  v.  Mackintosh,  1.  L.  R.,  4  Calc,  897). 
So,  where  an  agent  is  entrusted  with  funds  for  the  purpose  of  being 
employed  in  >  particular  manner  in  ^purchase  of  land  or  stock,  it  has 
been  held  in  England  that  there  is  an  express  trust  to  which  the  Statute 
of  Limitation  does  not  apply. 

In  order  to  make  a  person  an  express  trustee,  it  must  appear  either 
from  express  words  or  clearly  from  the  facts  that  the  author  of  the 
trust  has  iotrasted  the  property  to  the  trustee  for  the  discharge  of  a 
particnlan  obligation.    (See  Barkat  v,  Daulat,  I.  L.  R.,  4  All.,  187,  189.; 

**  Property  has  become  vested"  Trust-property  includes  trust-money. 
(See  Thackersey  v,  Hurbhum,  I.  L.  R.,  8  Bomb.,  432.) 

Where  porperty  is  Md  in  possession  by  a  trustee,  it  b&s  become  "  vested" 
in  him,  although  the  ownership  has  not  legally  devolved  upon  him  (per 
Markby,  J.,  in  Kherodemoney's  case,  I.  L.  R.,  4  Calc,  455,  468).  But, 
according  to  the  Indian  Trusts  Act,  1882,  the  trustee  is  the  legal  owner 
of  the  trust-property. 

For  a  specific  purpose.  A  purpose  specified  by  the  author  of  the  trust 
(I.  L.  R.,  4  Calc,  470).  Some  defined  or  particular  purpose  or  object 
(I.  L.  R.,  4  Calc,  923).  A  trust  for  a  specific  purpose  in  sec.  10  does 
not  perhaps  correspond  exactly  to  an  express  trust  in  the  English  Act. 
(See  I.  L.  R.,  4  Calc  ,  470.) 

Legal  representatiyes  or  assigns.  See  p.  264  (note),  sttpra^  and  Azim- 
munnessa  p.  C.  Dale,  6  Mad.,  455.  A  legatee  of  the  trustee  is  bound  in 
the  same  way  as  the  trustee  himself. 

Assigns  for  valuable  consideration.  If  the  assigfn  for  valuable  consi- 
deration purchases  the  property  in  good  faith,  and  without  notice  of 
the  trust,  he  has  no  necessity  to  rely  on  any  law  of  limitation.  (See 
Darby  and  Bosanquet,  343  ;  I.  L.  R.,  1  Bomb.,  269  ;  and  sec.  64  of  Act  II 
of  1882.) 

If  the  assign  is  merely  a  purchaser  for  a  valuable  consideration,  arts.  133 
and  l.'^4  protect  him  after  the  lapse  of  twelve  years.  But  if  the  assign  is  a 
rolunteer  with  or  without  notice,  time  does  not  run  in  his  favor,  in  the  same 
way  a<9  it  does  not  run  in  favor  of  the  trustee  or  his  legal  representative. 

As  to  the  old  law  on  this  subject,  see  p.  188,  supra, 

*•  For  the  purpose  of  following  in  his  or  their  hands  such  property.^' 
This  means  *'  for  the  purpose  of  recovering  the  property  for  the  trusts 
in  question."  When  property  is  used  for  some  purpose  other  than  the 
proper  purpose  of  the  trusts  in  question,  it  may  be  recovered,  without 
any  bskr  of  time,  from  the  hands  of  the  trustee,  his  legal  representatives 
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Act  XV  or  aaaigrns  (not  beingr  aesigrns  for  valuable  oonsideration).  If  the  plain- 
OF  fciflf  saes  only  for  his  own  personal  right  to  manage,  or  in  some  way 
\_^  to  control  the  management  of  the  trusts,  sec.  10  does  not  apply.  Where 
the  defendant  admits  that  he  is  a  trnstee,  and  says  that  he  is  applying 
the  property  to  the  trusts  in  question,  and  there  is  no  evidence  to  shew 
that  he  is  not  so  applying  the  property,  sec.  10  has  no  application 
(Balwant  V.  Puran.  I.  L.  R.,  6  AU.,  1.  P.  C.)  A  claim  to  vindicate  the 
personal  right  of  a  trustee  to  the  possession  of  property  against  another 
person  claiming  such  right  in  the  same  character  is  not  governed  by 
sec.  10  (Karim  Shah  v.  Nattan,  I.  L.  R.,  7  Mad.,  417).  Compare  Sreenath 
Bose  V,  Radhanath  Bose,  12  C.  L.  R.,  371,  in  which  misconduct  on  the 
part  of  the  trustee  was  proved.  Where  the  trusts  under  a  will  or  deed 
are  invalid,  or  become  inoperative,  any  person  claiming  adversely  to 
the  trust,  or  on  failure  of  the  trust,  cannot  claim  the  benefit  of  sec  10 
as  against  the  trustee  appointed  by  such  will  or  deed.  A  suit  by  such 
a  person  is  not  a  suit  to  enforce  the  trmU  (L  L.  R.,  4  Oalc,  455  ; 
I.  L.  R.,  8  Calc,  798,  801 ;  and  12  0.  L.  R.,  374).  In  England,  the 
Statute  of  Limitation  does  not  apply  to  a  suit  for  an  account  brought  by  a 
cestui  qiie  trmt  against  his  trusty  under  an  express  trust,  although 
in  certain  cases,  where  the  relation  of  trustee  and  cestui  que  trust  is 
admitted  to  be  no  longer  subsisting,  and  in  a  few  other  cases,  the  Court 
will  refuse  relief  on  the  ground  of  laches  and  acquiescence.  The  36  and 
87  Vict.,  0.  66,  sec.  25,  cl.  2,  enacts,  that  "  no  claim  of  a  cestui  que  trust 
against  his  trustee  for  any  property  held  on  an  express  trust,  or  in 
respect  of  any  breach  of  such  trust,  shall  be  held  to  be  barred  by  any 
Statute  of  Limitation.**    (See  I.  L.  R.,  6  Oalc  ,  913  and  914.) 

In  Saroda  v.  Brojonath,  I.  L.  R.,  5  Gala,  910,  it  was  held  that  where 
the  object  of  the  suit  is  not  to  recover  any  property  in  specie,  but  only 
to  have  an  account  of  the  trustee's  stewardship,  the  plaintiff  cannot 
have  the  benefit  of  sec.  10.  The  correctness  of  this  decision  has  been 
in  a  manner  questioned  in  Hurro  v,  Tarini,  I.  L.  R.,  8  Oalc,  766.  It  was 
held  in  this  last  case  that  a  suit  against  trustees  to  charge  certain 
property  with  trusts  created  in  respect  of  such  property,  and  for  an 
account,  was  governed  by  sec.  10.  Under  sec.  2,  Act  XIV  of  1859,  no 
suit  whatever,  by  a  cestui  que  trust  against  a  trustee  in  his  lifetime^  was 
barred  by  limitation.    I.  L.  R.,  8  Calc,  788  ;  follows  Saroda's  case 

In  Act  XV  of  1877,  there  is  no  express  provision  for  a  suit  against 
a  trustee  for  the  loss  occasioned  by  a  breach  of  trust ;  but  it  has  been 
recently  held  by  Scott,  J.,  that  where  trust-money  has  become  vested 
in  the  trustee  for  a  specific  purpose,  and  the  loss  of  such  money  has 
been  caused  by  the  trustee*s  misconduct  and  improper  dealing  with  it, 
a  suit  by  the  cestui  que  trust  against  the  trustee  for  a  refund  of  the 
money,  although  it  has  passed  out  of  the  hands  of  the  trustee,  is  a  suit 
for  the  purpose  of  following  the  trust-property  within  the  meaning 
of  sec  10  (Thaokersey  v.  Hurbhoom,  I.  L.  R.,  8  Bomb ,  432,  469). 

"Following  such  property.**  Recovering  the  property  originally 
intrusted  to  the  trustee,  or  the  property  into  which  it  has  been  converted, 
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provided  it  is  capable  of  beings  traced  in  the  hands  of  the  tmstee,  or  his  Act  XV 
repiTesentatives  not  being  assigns  for  valaable  consideration.    (See  sec.  63        91^ 
of  the  Indian  Trusts  Act.)  ' 

Although  sec.  10  speaks  of  suits  againH  trustees  and  their  representa- 
tives, and  does  not  say  that  the  suits  to  which  it  refers  must  be  insti- 
tuted by  any  particular  person,  it  has  been  held  that  the  section  only 
applies  where  a  trustee  is  saed  hy  a  oeHui  que  trust  (Kherodemoney  v. 
Boorg^money,  2  C.  L.  B.,  112  ;  same  case  on  appeal,  I.  L.  R.,  4  Calc,  455). 

11.     Suits   instituted   in   British   India  on  contracts  entered  Sec  U. 

Suits  on  foreign  con-  into  in  a  foreign  country  are  subject  to 
*'^*°***  the  rules  prescribed  by  this  Act. 

No   foreign  rale  of  limitation   shall  be  a  defence  to  a  suit 

Foreign  limitation  instituted  in  British  India  on  a  contract 
l*^'  entered  into  a  foreign  country,  unless  the 

rnle  has  extinguished  the  contract,  and  the  parties  were  domiciled 
in  such  country  during  the  period  prescribed  by  such  rule. 

See  pp.  43 — 48,  and  230,  supra, 

A  suit  instituted  in  a  foreign  country  on  a  contract  entered  into  in 
British  India  is  governed  by  the  limitation  law  of  such  foreign  country. 
A  bond  signed  and  sealed  in.  British  India,  if  sued  upon  in  England,  is 
governed  by  the  twenty  years*  rule  under  the  3  and  4  Will.  IV,  c.  42 
(6  C.  P.  D.,  429). 


PART  III. 
Computation  op  Period  of  Limitation. 

[The  provisions  of  sees.  6,  7,  8,  and  9  are  intimately  connected  with 
the  rules  in  Part  III.  For  the  probable  reason  of  thpse  provisions  being 
placed  in  Part  II,  see  pp.  238  (note)  and  245,  supra,] 

12.     In   computing  the   period   of  limitation   prescribed   for  Sec.  12. 

Exclusion  of  day  on  ''''^  ^^^*'  appeal  or  application,  the  day 
which  right  to  sue  ao-  from  which  such  period  is  to  be  reckoned 
^^"^-  shall  be  excluded. 

[See  pp.  234,  235,  sttpra. 
See  p.  203  as  to  how  a  number  of  months  or  years  is  calculated.] 

In  computing  the  period  of  limitation  prescribed  for  an  appeal 

Exclusion  in  case  of  ^"^  application  for  leave  to  appeal  as  a 
appeals  and  certain  ap«  pauper,  and  an  application  for  a  review 
plications.  ^f  judgment,  the  day  on   which  the  judg- 

meut  complained  of  was   pronounced,   and   the  time  requisite  for 
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AoT  XV  obtaining    a    copy    of  the  decree,  sentence  or  order  appealed 
1877.      against  or  soaght  to  be  reviewed,  shall  be   excluded. 

'~~*         Seo.  333  of  Act  Till  of  1869  partiallj  oorresponded  to  this  panig^ph. 

This  paragraph  does  not  mention  an  application  for  the  admission  of  an 
appeal  to  Her  Majesty  in  Conncil  nnder  seo.  177.  Time  requisite  for 
obtaining  a  copy,  &o.,  shall  be  excluded.  If  the  delay  in  obtaining  a  copy 
is  due  to  the  appellant  or  applicant  himself  ^  he  cannot  claim  the  bene- 
fit of  this  provision  (Ramey  v,  Bronghton,  I.  L.  R.,  10  Gale,  052,  661). 
The  application  for  a  copy  must  be  made  before  the  expiry  of  the  pres- 
cribed period  (20,  80,  60,  or  90  days). 

See  I.  L.  B.,  10  Oalc,  655. 

Under  Circular  No.  31  of  30th  August  1879,  of  the  Calcutta  High 
Court,  the  whole  of  the  court-fee  and  also  the  fees  for  the  preparation 
of  the  copy  and  the  materials  for  it  must  be  supplied  before  the  appli- 
cant is  entitled  to  any  exclusion  of  time. 

The  time  between  the  date  on  which  the  copy  is  ready  for  delirary, 
and  the  date  on^  which  the  applicant  chooses  to  take  delivery  of  it.  is 
not  a  portion  of  the  time  requisite  for  obtaining  a  copy  (Gopal  p. 
Brojo,  9  C.  L.  R.,  293). 

In  computing  the  time  requisite  for  obtaining  a  copy,  the  day  on  which 
the  requisite  fees  and  papers  have  been  filed,  and  the  day  on  which  a 
proper  officer  of  the  Court  certifies  that  the  copy  is  ready  for  delivery, 
must  each  be  counted,  and  the  whole  time  between  these  two  dates, 
both  inclusive,  are  to  be  excluded  in  the  computation  of  the  period  of 
limitotion.    (See  W.  R.,  Gap  No.,  p.  646  ;  13  W.  R.,  245  ;  9  C.  L.  R.,  293.) 

Sec  12,  Where  a  decree  is  appealed  against  or  sought  to  be  reviewed, 

psra.  8.      ^Yie  ^jjjjg  reqnisite  for  obtaining  a  copy  of  the  jadgment  on  which 
it  is  founded  shall  also  be  excluded. 

Where  a  decree  is  appealed  against.  It  has  been  held  that  these  words, 
though  ambiguous,  include  the  filing  of  an  application  for  Uate  te 
appeal  to  Her  Majesty  (I.  L.  R.,  1  All.,  644).  But  as  para.  2  does  not  men- 
tiou  such  an  application,  it  is  apprehended  that  this  para,  does  not  apply 
to  appeals  to  the  Privy  Council.  Stuart,  C.  J.,  has.  on  other  grounds, 
held,  that  the  paragraph  does  not  apply  to  such  appeals  (ibid).  It  has  also 
been  held  by  a  Full  Bench  of  the  Allahabad  High  Court,  that  the  para- 
graph does  not  apply  to  appeals  under  the  Letters  Patent  (Fasul  r.  Phnl, 
I.  L.  R.,  2  All.,  192).  These  Letters  Patent  appeals  are  governed  by  the 
rules  of  the  Court.    (See  12  W.  R.,  458.) 

This  paragraph  overrules  Juggunnath  v.  Shewruttun,  24  W.  R.,  105. 
F.  B.,  and  allows  exclusion  of  the  time  requisite  for  obtaining  a  copy  of 
the  judgment,  as  well  as  of  the  time  requisite  for  obtaining  a  copy  of  the 
decree. 

Sec.  12,  In  computing   the   period    of  limitation   prescribed    for    an 

para.  4. 
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application  to  set  aside  an  award,  the  time  requisite  for  obtaining  Act  XV 
a  copy  of  the  award  shall  be  excluded.  ^fl 

See  art.  158  ;  see  also  seo.  522,  Civil  Procedure  Code.  

13.     In  computing  the  period  of  limitation    prescribed  for  any  Sec.  1.3. 

Exclusion  of  time  of  ^^'^^i  *^«  *i™e  ^^^ing  which  the  defendant 
defendant's  absence  has  been  absent  from  British  India  shall 
from  BritiBh  India.  ^^  excluded. 

Sec.  13,  Act  XIY  of  1859,  corresponded  to  this  section. 

See  pp.  237  and  246,  tujfra^  and  I.  L.  R.,  8  Bomb.,  561. 

This  section  does  not  apply  to  application  (Ashan  v.  Gungaram, 
I.  L.  B.,  3  AU.,  186). 

Plaint  iff i  absence  from  British  India,  or  defendant's  imprisonment 
in  British  India,  is  not  a  ground  of  exclusion.  (See  10  W.  U.,  253.) 
As  to  whether  sec.  9  modifies  the  prorisions  of  this  section,  see  Naranji 
r.  Mugniram,  I.  L.  R.,  6  Bomb.,  103  ;  Beake  r.  Davis,  I,  L.  R.,  4  All.,  530, 
and  p.  237  (note  5),  gupra.  The  section  applies  whether,  during  the 
absence,  service  of  summons  on  the  defendant  can  be  made  or  not.  But 
the  section  does  not  prevent  the  plaintiff  from  suing  the  defendant  if 
he  can.  The  language  of  the  section  applies  even  to  cases  in  which  the 
defendant  is  represented  by  an  agent  in  this  country  by  whom  suits  for 
and  against  him  may  be  conducted  here.  But  see  Harrington  v.  Gonesh, 
I.  L.  R.,  10  Calc,  440,  where,  on  an  ex  parte  hearing,  a  Division  Bench  of 
the  High  Court  refused  to  give  effect  to  the  plain  meaning  of  the  sec- 
tion. (See  pp.  247,  248,  supra.)  There  is  no  express  provision  in  this 
section  as  to  what  should  be  done  in  the  case  of  the  absence  of  some  of  * 
several  defendants.  Seo.  8  expressly  provides  -for  the  disability 
of  some  of  several  plaintiffs,  and  sec.  21,  for  acknowledgments  and 
payments  made  by  some  of  several  defendants,  but  no  such  proviso  is 
attached  to  seo.  13.  According  to  the  grammatical  meaning  of  the 
section,  the  absence  of  some  only  of  several  defendants,  even  if  they  are 
joint-debtors,  will  not  suspend  the  running  of  time.  (See  Perry  r. 
Jackson,  Darby  and  Bosanquet,  p.  38 ;  and  Angell,  para.  204,  note.) 
And  if  the  plaintiff  waits  for  the  return  of  the  absent  defendants,  he 
will  often  And  himself  altogether  barred  by  limitation.  (See  Hemendro 
t?.  Rajendro,  I.  L.  R.,  3  Calc,  353,  360.) 

Mere  entry  within  British  jurisdiction  for  a  temporary  purpose,  for 
instance,  by  touching  in  a  vessel  at  Bombay,  may  not  be  a  sufficient 
termination  of  the  absence  from  British  India.  (See  Banning,  87.)  But 
If  the  defendant  has  returned  to  British  India,  the  plaintiffs  ignorance 
of  the  fact  does  not  suspend  the  running  of  time  against  him. 

14.     In  computing  the  period  of  limitation  prescribed  for  any  Sec.  14, 
Exclusion  of  time  of     suit,  the  time   during   which  the  plaintiff  P*"** 

proceeding     bond  fide     jj^g  ^3^^  prosecuting   with   due   diligence 
in  Court  without  juris-  ,         ^.  ..  ,.  u  4.1,       • 

diction,  another    civil   proceeding,   whether  m  a 
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Act  XV  Conrt  of  first  instance  or  in   a  Court  of  appeal,   against  the 
1877.     defendant,  shall  be   excladed,  where   the  proceeding   is  founded 

upon  the  same  cause   of  action,  and  is  prosecuted  in  good  faith 

in  a  Court  which,  from  defect  of  jurisdiction^  or  other  cause  of  a 
like  nature,  is  unable  to  entertain  it. 

Sec.  14,  Act  XrV  of  1859,  corresponded  to  this  para. 

See  pp.  245  and  247,  supra^  and  the  table  of  exceptions. 

The  plaintiff.  The  section  will  not  apply  if  the  former  proceeding 
was  not  prosecuted  by  the  plaintiff  or  by  some  person  under  whom  he 
claims  (Rajah  Borodakant  v,  Sookmoy,  1  W.  R.,  29). 

**  Prosecuting  with  due  diligence  another  civil  proceeding."  **  Proeecnted 
in  good  faith."  The  term  '*  prosecnting  *'  is  in  general  applicable  to  a 
proceediug  hy  a  person  cu plaintiff ,  But  the  term  has  been  applied  to  a 
person  who  as  defendant  in  a  former  snit  had  been  nnsuocessfolly  arging 
a  claim  of  set-off.  (See  Moharajah  Jugntender  v.  Din  Dyal,  1  W.  B.,  310.) 
But  such  a  person  cannot  claim  the  benefit  of  this  section  unless 
the  set-off  was  disallowed  for  some  defect  of  jurisdiction  or  some  other 
defect  of  a  like  nature  (Hafizunnissa  v.  Bhyrab,  13  G.  L.  R.,  214). 
Where  the  plaintiffs  supposed  that  they  had  a  right,  in  the  first  snit 
against  them,  to  claim  a  particular  sum  by  wi^  of  set-off,  and  in  this 
they  turned  out  to  be  wrong  in  point  of  law,  it  was  held  that  they  were 
not  entitled  to  the  benefit  of  this  section  (ibid).  Refitting  an  appeal 
presented  by  the  defendant  on  the  ground  of  want  of  jurisdiction  is 
prosecuting  a  suit  within  the  meaning  of  this  section.  See  Expl.  2.  So 
also  resisting  an  appeal  on  the  merits,  when  the  Conrt  of  ita  own 
motion  dismisses  tjie  suit  for  defect  of  jurisdiction. 

A  plaiutiff  is  engaged  in  prosecuting  a  civil  proceeding  with  dne  dili- 
gence, whilst  he  is  considering  whether  or  no  he  shall  appeal  against 
the  decision  of  the  first  Court.  If  he  appeals  at  any  time  within  the 
prescribed  period,  he  may  claim  a  deduction  of  the  whole  period  which 
elapses  between  the  decision  of  the  first  Court  and  the  disposal  of  the 
appeal  (Rajkisto  r.  Beerchunder,  6  W.  R.,  308). 

Whether  a  suit  was  prosecuted  in  good  faith  and  with  dve  dili' 
gencCf  must,  in  almost  every  case,  be  more  or  less  a  question  of  degree, 
and  the  same  course  of  action  which,  on  the  part  of  a  plaiutiff  in  a 
Presidency-town  within  reach  of  skilled  advice,  would  indicate  bad 
faith  or  want  of  diligence,  might  be  consistent  with  both  good  faith 
aud  diligence  in  a  nio/usril  community  unfamiliar  with  the  refinements 
of  the  law,  and  practically  inops  consilie  on  such  matters  (Sheth 
Kahandas  r.  Dahiabhai,  I.  L.  R.,  3  Bomb.,  182, 1 84).  Prosecuting  an  appeal 
or  other  proceeding  which  is  expressly  prohibited  by  law  is  not  pro- 
secuting a  civil  proceeding  in  good  faith  (Ram  Daas  v,  Watson,  W.  R., 
Gap  No.,  371). 

Prosecuting  a  suit  until  it  appeared  that  the  defendant  died  some  time 
before  the  filing  of  the  plaint,  does  not  necessarily  shew  want  of  good 
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faith  and  due  diligence.    The  plaintiff  may  satisfy  the  Conrt  that,  in  Act  XY 
not  ascertaining  whether  the  party  against  whom  he  was  proceeding        ^^ 
was  dead,  he  was  not  wanting  in  due  care  and  cantion  (Mohun  Chunder  ' 

V.  Azeem  Gazee,  12  W.  R.,  45). 

Fraudulently  nndervaluing  a  snit  and  instituting  it  in  the  MnnsifTs 
Court,  who  throws  it  oat  for  want  of  jurisdiction,  is  not  prosecuting  a  suit 
in  good  faith. 

"  Another  civil  proceeding."  A  BniU&n  appeal^  or  an  application  to  a 
Civil  Court  is  a  civil  j^r^r^/'/ftn^.  A  proceeding  to  recover  mesne  profits 
in  the  execution  department,  and  a  subsequent  suit  for  mesne  profits,  are 
both  civil  proceedings.  A  proceeding  before  the  Magistrate  is  not  a 
civil  proceeding. 

"  Whether  in  a  Court  of  first  instance  or  in  a  Court  of  appeal."  An 
arbitrator  or  a  conciliator  is  not  a  Court.  (See  Motiohor  v.  Gebiapa, 
I.  L.  B.,  6  Bomb.,  31.)  But  the  time  intervening  between  the  application  to 
a  conciliator  under  the  Dekkhan  Agriculturists*  Relief  Act,  1879,  and  the 
grant  of  a  certificate  by  him,  must  be  excluded  under  sec.  48  of  that  Act, 
in  computing  the  period  of  limitation  of  suUs  by  such  agriculturist 
(Durgaram  r.  Shripati,  I.  L.  R.,  8  Bomb..  411). 

Appeal  includes  special  as  well  as  regular  appeal.  The  whole  time  in 
which  a  plaintiff  has  been  fruitlessly  engaged  in  prosecuting  a  snit 
bond  fide,  and  with  due  diligence,  for  the  same  cause  of  action,  in  which 
he  fails  in  consequence  of  a  final  determination  in  the  suit,  whether  upon 
appeal  or  otherwise,  that  the  Court  in  which  the  suit  was  brought  had  no 
jurisdiction,  is  to  be  deducted  (Lukhinarain  v,  Ehettro,  24  W.  R.,  407 
(note),  P.  C.) 

"  Against  the  defendant^  A  former  proceeding  against  a  person  other 
than  the  defendant,  or  any  person  from  or  through  whom  the  defendant 
derives  his  liability  to  be  sued,  is  not  sufficient  (Musst.  Munna  v.  Laljee, 
1  W.  R.,  121).  A  former  proceeding  against  one  of  the  defendants  in  the 
subsequent  suit  is  not  sufficient,  specially  where  the  former  proceeding 
was  nonsuited  for  nonjoinder  of  the  parties  who  are  made  defendants 
in  the  subsequent  suit.  In  such  a  case  the  plaintiff's  claim  against  none 
of  the  defendants  will  be  saved  by  sec.  14  (Nilmadhub  v.  Kristo  Dass, 
5W.R.,  281). 

A  proceeding  hond  fide  commenced  against  a  debtor  who  is  dead 
at  the  time  may  be  a  good  proceeding  nnder  this  section  against  the 
legal  representatives  of  the  debtor  ;  but  a  proceeding  against  a  person 
erroneously  supposed  to  be  the  legal  representative  of  the  debtor  is  not 
a  good  proceeding  (12  W.  R.,  45  ;  10  Bomb.,  224). 

"  Same  cause  of  action."  The  claim  or  demand  which  the  plaintiff 
seeks  to  enforce,  if  recoverable,  is  a  *'  cause  of  action"  (Hurro  Chunder 
V,  Shoorodhonee,  9  W.  R.,  402,  406). 

The  cause  of  action  must  be  the  same  in  both  the  proceedings.  Where 
the  plaintiff  brought  two  suits,  one  against  one  branch  of  the  family, 
and  the  other  against  another  branch,  to  recover  a  share  of  that  portion 
of  the  property  which  was  in  the  possession  of  each,  and  these  suits 
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Act  XV   were  rejected  on  the  ground  of  their  having  been  improperly  brought, 

OF        it  was  held  that,  in  bringing  a  consolidated  suit  for  a  general  partition 

^^***      against  all  the  sharers,  the  plaintiff  was  not  entitled  to  deduct  the  time 

'  occupied    in    prosecuting    his    former  suits  (Jotaram  v.   Bai   Ganga, 

8  Bomb.,  228).    A  claim  of  a  proprietary  right  is  not  the  $ame  as  a  claim 

of  a  mere  leasehold  right.    (See  Parakut  r.  Edapally,  2  Mad..  226.) 

**  In  a  Court  which  from  defect  of  jurisdiction  or  other  cause  of  a  like 
nature  is  unable  to  entertain  it."  The  term  "Court"  has  not  been 
defined  to  mean  a  Court  having  authority  in  British  India  or  established 
by  the  Government  of  India  in  British  India.  It  may  possibly  inclnde 
Vk  foreign  Court.    (See  Parry  v,  Appesami,  I.  L.  B.,  2  Mad.,  407.) 

In  sec.  14,  Act  XIV  of  1859,  the  words  "of  a  like  nature"  were 
not  used ;  but  the  interpretation  put  upon  the  words  "  other  cause  ** 
was,  that  the  other  cause  must  be  of  a  like  nature  with  "defect  of 
jurisdiction.'*  (For  this  principle  of  interpretation,  see  p.  176,  note, 
eujfra ;  and  I.  L.  B.,  8  Bomb.,  398,  401.)  For  the  words  "unable  to 
entertain  it"  in  Act  XV,  Act  XIV  had  "  unable  to  decide  upon  if* 
and  Act  IX  had  "  unable  to  try  it."  In  Hurro  v.  Shoorodhonee,  9  W. 
R.,  403,  Peacock,  C.  J.,  was  of  opinion,  that  there  was  no  difference 
between  "  not  hskving potver  by  law  "  to  decide  upon  a  question,  and  "  being 
unable  for  want  of  jurisdiction  to  decide  upon  it,**  and  that  at  all  events 
"  not  having  power  or  authority  by  law  *'  was  a  cause  of  a  like  nature 
with  defect  of  jurisdiction.  But  the  majority  of  the  Court  were  of 
opinion  that  it  was  one  thing  to  say  that  a  Court  had  not  tthe power  to 
make,  or  could  not  properly  make,  a  particular  order  in  a  suit,  and 
quite  another  thing  to  say  that  the  Court  had  not  jurisdiction  to  enter- 
tain  the  suit,  or  the  particular  application  which  it  ought  not  to  grant. 
Where  a  proceeding  in  the  execution  department  for  recovery  of  mesne 
profits  had  been  finally  dismissed,  because  the  Appellate  Judge  thought 
that  the  Lower  Court  had  no  power  to  import  into  a  decree  what  it  did 
not  expressly  declare,  it  was  held  by  the  majority  of  the  Court  that  the 
proceeding  had  not  been  dismissed  for  defect  of  jurisdiction  or  other  oaoM 
of  a  like  nature. 

But  where  a  Court  had  not  really  judicial  cognizance  of  the  suit  until 
a  preliminary  condition  (such  as  the  filing  of  a  certificate  from  the 
Collector  under  a  special  Act)  had  been  satisfied,  it  was  held  that  there 
was  a  defect  of  jurisdiction  within  the  meaning  of  the  section  (Putali  v. 
Tulja.  I.  L.  R.,  3  Bomb  ,  223,  227). 

It  was  held  by  Sir  Barnes  Peacock,  C.  J.,  that  a  Court  had  no  jurisdie* 
tion  to  decide  suit  brought  against  a  party  who  had  died  before  the 
institution  of  the  suit  (12  W.  R.,  45). 

There  is  no  defect  of  jurisdiction,  or  a  like  defect,  where  a  suit  is 
dismissed  for  the  plaintiff's  omission  to  give  the  boundaries  of  the  land 
sued  for  (Chunder  r.  Bissessuree,  6  W.  R.,  184)  ;  or  where  a  suit  is  dis- 
missed because  it  is  brought  by  an  agent  in  his  own  name  (Rajendro  v, 
Bulaky,  I.  L.  R.,  7  Calc,  367) ;  or  where  a  claim  to  set  off  is  disallowed 
because  it  is  against  the  law  relating  to  pleas  of  set-off  (13  C.  L.  R., 
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214);  or  where  a  Court  refiuee  to  entertain  a  salt  for  misjoinder  of  Act  XV 
plaintiffs  (Ram  v.  Gobind,  I.  L.  R.,  2  All.,  417 ;  but  see  Deopershad  9,      ^' 
Pertab  Koeree,  13  G.  L.  R.,  218,  as  to  misjoinder  of  causes  of  action  * 

and  misjoinder  of  parties). 

A  salt  dismissed  for  non-service  of  snmmons  nnder  sees.  97  and  99a 
of  the  Civil  Prooedure  Code,  or  dismissed  under  sec.  98,  because  neither 
party  appears  on  the  day  of  hearing,  or  withdrawn  under  sec.  37.3,  is  not 
a  suit  which  the  Court  is  unable  to  entertain  from  defect  of  jurisdiction 
or  other  cause  of  a  like  nature.  (See  6  W.  R.,  184  ;  Pirjade  v,  Pirjade, 
I.  L.  R.,  6  Bomb.,  681.)  According  to  Sir  B.  Peacock,  any  neglect  of  the 
plaintiff  either  in  stating  his  case  or  prosecuting  his  suit  is  not  a  defect 
of  jurisdiction  or  other  cause  of  a  like  nature  (6  W.  R.,  184,  185).  And 
according  to  Jackson,  J.,  the  inability  of  the  Court  must  be  either  some 
unavoidable  circumstance  over  which  no  one  has  any  control,  or 
something  incidental  to  the  Court  itself  and  unconnected  with  the  acts 
of  the  parties  (6  W.  R.,  184,  186). 

It  does  not  matter  whether  the  final  decision  throwing  out  a  suit  for 
want  of  jurisdiction  is  legally  right  or  wrong.  If  the  former  suit  has 
actually  been  dismissed  on  the  ground  of  want  of  jurisdiction,  the  plain- 
tiff may  claim  a  deduction  in  the  computation  of  the  period  of  limit- 
ation (9  W.  R.,  at  p.  410).  The  plaintiff  is  entitled  to  the  benefit  of 
the  section  even  if  he  institutes  the  second  suit  before  the  first  is 
actually  dismissed  for  want  of  jurisdiction  (6  Mad.,  46). 

In  computing  the  period  of  limitation  prescribed    for  a  snit,  S«e.  14, 

Likeexclusionincase  Proceedings  in  which  have  been  stayed  ^^^''^ 
of  order  under  Civil  by  order  under  the  Code  of  Civil  Pro- 
Prooedure  Code,  s.  20.  ^^^^^e,  section  20,  the  interval  between 
the  institution  of  the  suit  and  the  date  of  so  staying  proceedings, 
and  the  time  requisite  for  going  from  the  Court  in  which  pro- 
ceedings are  stayed  to  the  Court  in  which  the  suit  is  re-instituted, 
shall  be  excluded. 

[This  applies  where  proceedings  in  a  suit  are  stayed  by  reason  of  the 
defendant,  or  all  the  defendants,  not  residing  Mrithin  the  jurisdiction  of 
the  Court.    See  Table  of  Exceptions.] 

In    computing  the    period   of  limitation  prescribed   for  anyS«e.  14, 
Likeexclusionincase      application,    the  time  during   which   the  ***'** 
of  application.  applicant  has  been  making  another  applica- 

tion for  the  same  relief  shall  be  excluded,  where  the  last-men- 
tioned application  is  made  in  good  faith  to  a  Court  which  from 
defect  of  jurisdiction,  or  other  cause  of  a  like  nature,  is  unable  to 
grant  it. 

Para.  1  allows  a  deduction  in  the  computation  of  the  period  of  limit- 

K  K 
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Act  XV  fkfAon  of  a  suUf  supposing  there  has  been  a  previons  suit  or  applieatien 
OF  relating  to  the  same  matter. 
^377.  rjij^g  para,  allows  a  similar  deduction  in  the  oompntation  of  the  period 
of  limitation  of  an  application^  supposing  there  has  been  a  previous 
application  relating  to  the  same  matter.  Under  this  paragraph  the  time 
during  which  a  decree-holder  has  been  prosecuting  with  due  diligence 
an  application  for  execution  of  his  decree  before  a  Court  which  he  in 
good  faith  believed  to  be  the  Court  having  jurisdiction,  should  be 
excluded  in  computing  the  period  of  limitation.  (See  Rajah  Promotho- 
nath  p.  Watson  &  Co.,  24  W.  R.,  303,  a  ruling  in  accordance  with  which 
the  law  has  now  been  amended.)  Application  to  the  proper  Court,  under 
art.  179,  gives  afresh  start.  A  honA  fide  application  to  a  wrong  Court 
entitles  the  decree-holder  to  a  deduction  in  the  computation  of  the 
period  of  limitation. 

Sec  14,  Eoeplanatton  1. — In  excluding  the  time  daring  which  a  former 

^ '  suit  or  application  was  pending  or  being  made,  the  day  on  which 
that  suit  or  application  was  instituted  or  made,  and  the  daj  on 
which  the  proceedings  therein  ended,  shall  both  be  counted. 

Explanation  2. — A  plaintiff  resisting  an  appeal  presented  on 
the  ground  of  want  of  jurisdiction  shall  be  deemed  to  be  prosecut- 
ing a  suit  within  the  meaning  of  this  section. 

Sec  15.  15.    In  computing  the  period  of  limitation  prescribed  for  any 

suit,  the  institution  of  which  has  been 

Exclusion  of  time  dur-        x       j  t     •  •       j.*  j        xi-    x*         t 

ing  which  commence-      stayed  by  injunction  or  order,  the  time  of 

meut  of  suit  is  stayed     the  continuance  of  the  injunction  or  order, 
y  injunc  on  oro    e  .      ^^^  ^^^  ^^  which   it   was  issued  or  made, 

and  the  day  on  which  it  was  withdrawn  shall  be  excluded. 

See  the  Table  of  Exceptions. 

The  section  does  not  apply  to  applications  for  execution,  even  where  the 
execution  has  been  stayed  by  an  in j  unction.  But  this  difficulty  is  evaded  by 
considering  the  application  of  the  decree-holder,  after  the  removal  of 
the  injunction,  as  only  an  application  for  the  continuation  of  the  former 
proceedings  (Kalyanbhai  v,  Ghanesham,  I.  L.  JEL,  6  Bomb.,  29 ;  Kasi 
Lntful  V,  Shumbhudin,  IOC.  L.  B.,  143). 

See  the  provisions  of  seo.  325a  of  the  Civil  Procedure  Code. 

Sec  16.  1^*    ^^  computing  the  period  of  limitation  prescribed  for  a  suit 

for  possession  by  a  purchaser  at  a  sale  in 
duriL^g'^'wWch  ju|^  execution  of  a  decree,  the  time  during 
ment-debtor  is  attempt-  which  the  judgment-debtor  has  been  pro- 
wtioMiSe!  *"  ^  ^^     secuting  a  proceeding  to  set  aside  the  sale 

shall  be  excluded. 
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See  the  Table  of  Exceptions,  and  Gopal  v.  Baj  Chnnder,  2  W.  B.,  Act  XY 

Misc.,  9.  ov 

1877 
Here,  the  former  proceeding'  is  prosecuted  by  the  judgment-debtor, 

not  by  the  decree-holder  or  the  plaintiff,  and  the  cause  of  action  in  the 

two  proceedings  is  not  the  sam^.    The  conditions  of  good  faith,  due 

diligence,  and  defect  of  jurisdiction  are  also  not  necessary. 

17.     When  a  person  who  would,  if  he  were  living,  hare  a  right  Sec  17. 

Eff  fc  f  d  th  he  *^  institute  a  suit  or  make  an  application 
fore  right  to  sue  ao-  dies  before  the  right  accrues,  the  period 
®'"®®*  of  limitation    shall    be    computed    from 

the  time  when  there  is  a  legal  representative  of  the  deceased 
capable  of  instituting  or  making  such  suit  or  application. 

When  a  person  against  whom,  if  he  were  living,  a  right  to 
institute  a  suit  or  make  an  application  would  have  accrued  dies 
before  the  right  accrues,  the  peri6d  of  limitation  shall  be  com- 
puted from  the  time  when  there  is  a  legal  representative  of  the 
deceased  against  whom  the  plaintiff  may  institute  or  make  such 
suit  or  application. 

Nothing  in  the  former  part  of  this  section  applies  to  suits  to 
enforce  rights  of  pre-emption  or  to  suits  for  the  possession  of 
immoveable  property  or  of  an  hereditary  office. 

See  the  Table,  and  p.  238  (note),  supra. 

A  perfect  cause  of  action  cannot  exist  unless  there  is  a  person  in 
existence  capable  of  idling  ^  and  until  there  is  somebody  who  may  be 
suod.  If  such  a  cause  of  action  has  already  accrued,  and  time  has  once 
begun  to  run,  no  subsequent  disability  or  inability  to  sue  stops  it. 
(Sec.  9.) 

But  where  the  right  to  sue  has  not  accrued  to  a  creditor  and  time  has 
not  commenced  to  run  against  him,  the  fact  of  there  being  an  interval 
between  his  death  and  the  existence  of  a  legal  representative  capable 
of  suing,  will  have  the  effect  of  preventing  the  running  of  time  against 
the  estate  of  the  deceased  creditor.  If  the  cause  of  action  aoorues 
during  saoh  interval,  the  legal  representative  of  the  creditor  will  have 
the  full  period  of  limitation  from  the  date  of  his  becoming  such  legal 
representative.  So,  in  the  case  of  the  death  of  the  debtor  before  the 
aoorual  of  the  cause  of  action,  time  will  not  run  against  the  creditor 
until  there  is  a  legal  representative  of  the  debtor.  The  principle  of  this 
rule  applies  to  all  oases  except  suits  for  pre-emption  and  suits  for  the 
possession  of  immoveable  property  or  hereditary  ofi&ces.  The  application 
of  the  rule  to  such  oases  would  tend  to  create  insecurity  of  title.  As  to 
who  are  legal  representatives,  see  p.  264  (note),  supra.  It  should  be  here 
remarked  that  an  executor  may  sue  before  he  has  proved  the  will,  and 
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Act  XV  he  may  be  ated  after  he  has  proved  the  will,  or  after  he  has  acted  aa 
^^       executor  before  proviDff.    An  administrator  can  sue  or  be  sued  onlj 

1HT7 

'      from  the  date  of  the  letters  of  administration.  (See  Darby  and  Boeanqnet, 

pp.  31-.33  ;  Banning,  pp.  229,  232.) 

An  administrator  suing  under  art.  86  on  a  policy  effected  on  the  life  of 
an  intestate  person  (governed  by  the  Indian  Succession  Act)  illustrates 
the  first  paragraph  of  this  section. 

A  suit  for  an  account  under  art.  89  against  the  administrator  of  an 
agent,  whose  agency  terminated  on  his  death,  illustrates  the  second 
paragraph  of  this  section.  (See  Lawless  v.  Calcutta  Landing  and  Ship- 
ping Co.,  I.  L.  B.,  7  Calo.,  627.) 

If  such  cause  of  action  accrues  to  a  minor  or  insane  representatiTe, 
he  is  entitled  to  the  benefit  of  sec.  7  as  well  of  sea  17. 

Sec.  18.  18.     When   any  person   having  a  right  to  institute  a  suit  or 

make   au    application  has,  by  means  of 

^  ^    ^  fraud,  been   kept   from  the  knowledge  of 

such  right  or  of  the  title  on  which  it  is  founded, 

or  where  any  document  necessary  to  establish  such  right  hat 
been  fraudulently  concealed  from  him, 

the  time  limited  for  instituting  a  suit  or  making  an  applica* 
tion 

(a)  against  the  person  guilty  of  the  fraud  or  accessory  there- 
to, or 

(6)  against  any  person  claiming  through  him  otherwise  than 
in  good  faith  and  for  a  valuable  consideration, 

shall  be  computed  from  the  time  when  the  fraud  first  becaraa 
known  to  the  person  injuriously  affected  thereby,  or,  in  the  case 
of  the  concealed  document,  when  he  first  had  the  means  of  pro* 
ducing  it  or  compelling  its  production. 

Sec.  9,  Act  XIV  of  1859,  corresponded  to  this  section. 

See  Table  and  pp.  146,  164,  238,  245,  and  247,  ^pra. 

JV.  B. — For  the  words  *'  adverse  possession  as  against  such  purchaser 
commences,**  in  the  last  two  lines  of  p.  164,  read  *'  the  adverse  poaaeajion 
of  such  purchaser  is  deemed  to  commence.*' 

The  law  of  limitation  in  this  country  being  express,  dUhcmestp  i» 
obtaining  possession  will  not  prevent  the  possessor  from  availing  himself 
of  the  provisions  of  that  law  (per  Sir  Barnes  Peacock,  C.J.,  in  Kowar 
Poresh  v.  Watson,  5  W.  B.,  283).  The  plaintiff's  ignorance  of  his  right  to 
sue  does  not  also  prevent  time  from  running  against  him,  unless  such 
ignorance  has  been  brought  about  by  the  fraud  of  the  defendant  (Ar* 
rool  V.  Lalla  Gopinath,  8  W.  B.,  23).  In  order  to  constitute  fraud,  **  it  ia 
not  sufficient  that  there  should  be  merely  a  tortious  act  unknown  to  tha 
injured  party,  or  eujoyment  of  property  without  title  while  the  rightful 
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owner  Is  {grnorant  of  his  olmims ;  there  most  be  some  abuse  of  a  oonfi-  Act  XY 
dential  position,  some  intentional  imposition,  or  some  deliberate  conceal.        ^^ 
ment  of  facts  '*    (21  Beav.,  621 ;  Darby  and  Bosanqnet,   193).    In  the      ^^    * 
oase  of  immoveable  property,  a  concealed  frand  does  not  mean  the  case 
of   a  party  entering  wrongfully  into  possession,  but  means  a  case  of 
designed  fraud)  by  which  a  party,  knowing  to  whom  the  right  belongs, 
conceals    the  circumstances  giving  that  right,  and  by  means  of  such 
concealment   enables  himself  to  enter  and  hold  (Petre  v,  Petre,  1  Drew, 
S93 ;  Brown,  605). 
Sec.  18  applies  to  three  classes  of  cases,  viz, :« 

1.  Where  the  cause  of  action  or  the  right  to  sue  is  concealed  from 
the  plaiatifP  by  the  fraud  of  the  defendant. 

2.  Where  the  title  on  which  the  right  to  sue  is  founded  is  so  oon* 
oealed. 

3.  Where  any  doeument  necessary  to  establish  such  right  is  so  con- 
cealed.* 

As  regards  the  first  two  classes  of  cases,  the  date  of  the  statutable 
oause  of  action  is  the  date  when  the  fraud  first  becomes  known  to  the 
plaintiff  (or  the  person  from  or  through  whom  he  derives  his  right  to 
sue). 

In  the  third  class  of  oases,  the  date  of  the  statutable  cause  of  action 
is  the  date  when  the  plaintiff  (or  the  person  from  or  through  whom  he 
derives  his  right  to  sue)  first  has  the  means  of  producing  the  document 
or  compelling  its  production. 

Where  the  original  cause  of  action  is  fraud,  or  where  there  is  fraud 
in  the  inception  of  a  grant,  art.  95  will  give  the  plaintiff  a  similar 
extension  of  time. 

Sec.  18  does  not  apply  unless  there  has  been  fraudulent  oeneealment  by 
the  defendant  of  the  plaintiffs  right  to  sue,  of  his  title,  or  of  some  neces- 
sary  document. 

If  a  wrong  or  tortious  act  is  done  by  the  defendant,  and  he  fraud- 
ulently takes  steps  to  conceal  the  wrong  from  the  plaintiff,  limitation 
does  not  run  against  the  plaintiff  until  he  discovers  the  wrong. 

If  the  vendor  and  vendee  of  immoveable  property  intentionally  and 
actively  conceal  the  fact  of  sale  from  the  plaintiff  in  order  to  deprive 
him  of  his  right  of  pre-emption,  time  will  not  run  ag^nst  the  plaintiff 
until  he  discovers  the  fraud  practised  upon  him.    (See  Rivaz,  60.) 

A  plaintiff  who  is  ousted  from  his  estate  under  color  of  a  fictitious 
revenue-sale  in  pursuance  of  a  fraudulent  contract,  the  fraud  being  so 
oontrived  as  to  make  the  plaintiff  believe  that  he  had  no  right  of  action 
at  all,  the  fraud  would  entitle  him  to  claim  the  benefit  of  this  section. 
See  Dwarkanath  v.  Rajah  Ajodhyaram,  I.  L.  B.,  2  Calc,  p.  8  (note).  With- 
holding copies  of  defamatory  official  reports  with  the  direct  purpose  of 
throwing  the  plaintiff  over  the  period  of  limitation  may  be  fraudulent 
concealment  (1  Ind.  Jur.,  N.  S.,  192). 

If  the  defendant,  by  reason  of  the  relation  in  which  he  stands  to  the 
plaintiff  I  or  otherwise,  is  bound  to  give  him  certain  information,  the  mtk- 
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Act  XV  holding  of  each  information,  though  not  an  iictive  conoeahnent,  may 
1^^       amount  to  fraudulent  ooncealment.    (See  Brown,  605,  fi06 ;    sec.  17, 
,*      Indian  Contract  Act.) 

An  agent  receiving  money  for  his  principal,  and  concealing  the  fact 
from  him,  is  guilty  of  fraud  ;  and  this  section  applies  to  a  suit  by  the 
principal  for  the  recovery  of  such  money  (Hossein  v,  Syud  Tussudduok, 
21  W.  R.,  245). 

Fraudulently  concealing  a  will  from  a  legatee  is  a  fraudulent  conceal- 
ment of  his  title  and  of  a  document  necessary  to  establish  his  right  to 
the  legacy  to  which  he  is  entitled  under  the  will.  But  a  document  which 
is  merely  ^uefiU  in  evidence,  is  not  a  necessary  document  within  the 
meaning  of  the  section  (Lakminarasu  v.  Aukinld,  7  Mad.,  23  ;  see  also 
'Robert  v.  Lombard,  1  Ind.  Jur.,  N.  S.,  192). 

A  fraud  committed  by  a  third  person  does  not  extend  the  time  against 
the  defendant,  unless  he  is  accessory  to  the  fraud,  or  unless  he  stands 
in  the  shoes  of  such  third  person.  (See  Ramdoyal  v,  A  joddhea,  I.  L.  B., 
2  Calc,  1 ;  Gopal  v.  Pesim,  1  B.  L.  R.,  76.) 

A  person  claiming  in  good  faith,  and  for  a  valuable  oonsiderationt 
from  the  person  guilty  of  the  fraud  or  accessory  thereto,  does  not  stand 
in  his  shoes.  In  a  suit  against  such  a  honci  fide  purchaser  the  plaintiff 
cannot  compute  the  prescribed  period  from  the  date  when  the  fraud  is 
discovered,  or  even  from  the  date  of  the  purchase.  In  such  a  case,  time 
runs  against  the  plaintifiP,  and  in  favor  of  the  defendant,  from  the  date 
of  the  original  cause  of  action.  (See  p.  164,  supra,)  The  adverse 
possession  of  such  a  purchaser  is  deemed  to  commence  from  the  time 
when  the  plaintiff  is  deprived  of  his  property  by  the  vendor's  fraud, 
BO  that  the  purchaser  is  at  once  protected  on  making  his  purchase  if 
the  prescribed  time  has  expired  previously  to  his  purchase.  (^See 
Banning,  221.)  A  donee  or  legatee  of  the  perpetrator  of  the  fraud,  or 
even  a  purchaser  for  value  if  the  purchase  is  not  made  in  good  faiths  is 
not  entitled  to  this  protection. 

In  the  first  two  classes  of  cases  limitation  runs  from  the  date  when  the 
fraud  first  became  hnown^  not  from  the  time  when,  with  reasonable 
diligence,  it  might  have  been  first  known  or  discovered.  In  this  respect, 
the  Indian  law  differs  from  sec.  26  of  3  and  4  Will.  IV,  c.  27.  ((>>mpare 
Sir  James  Colvile's  first  Bill  for  the  limitation  of  suits  with  his  amend- 
ed Bill  of  1859.)  But  although  want  of  diligence  on  the  part  of  the 
plaintiff  does  not  necessarily  deprive  him  of  his  privilege  under  sec.  18, 
the  Court  may^  from  the  existence  of  the  means  of  knowledge  of  the 
fraud,  find  as  Vkfact,  that  the  plaintiff  had  actual  knowledge  of  it.  (See 
8  C.  L.  B.,  184  ;  and  p.  226,  supra,) 

In  the  case  of  concealed  documents,  it  is  expressly  enacted  that 
time  is  to  run  (not  from  the  date  of  the  discovery  of  the  document  but) 
from  the  date  when  the  plaintiff  first  had  the  means  of  producing  it  or 
compelling  its  production. 

The  plaintiff  must  g^ve  clear  proof  of  the  fraud  alleged  by  him 
vBrown,  503,  504  ;  I.  L.  R.,  3  Mad.,  384,  397,  P.  C.)    In  a  case  where  ihm 
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plaintiff  alleged  that  a  grant  which  he  wanted  to  set  aside  had  been  Act  XV 
fraudnlently  concealed  from  him,  the  Privy  Gonnoil  held  that  he  shonld        9F 
hare  stated  what  was  the  occasion  of  the  discovery  of  the  frand  or  the  ' 

oircnmstances  which  led  to  it;  and  that  as  the  plaintiff  had  been 
guilty  of  extraordinary  inaction,  he  should  have  given  an  explanation 
of  his  conduct.  (Venkateswara  v,  Shekhari,  I.  L.  B.,  3  Mad.,  384,  399, 
P.O.) 

19.     If,  before  the  expiration   of  the  period  prescribed  for  a  Sec  19. 

suit   or  application,   in  respect   of   any 

EfiPectof  acknowledg-  .  .  i ,.  t_        i  j  i.    e 

ment  in  writing.  property  or  right,  an  acknowledgment  of 

liability  in  respect  of  snoh  property  or 
right  has  been  made  in  writing  signed  by  the  party  against 
whom  snch  property  or  right  is  claimed,  or  by  some  person 
throagh  whom  he  derives  title  or  liability,  a  new  period  of  limit- 
ation, according  to  the  nature  of  the  original  liability,  shall 
be  computed  from  the  time  when  the  acknowledgment  was  so 
signed. 

When  the  writing  containing  the  acknowledgment  is  undated, 
oral  evidence  may  be  given  of  the  time  when  it  was  signed ;  but 
oral  evidence  of  its  contents  shall  not  be  received. 

Explanation  i.— For  the  purposes  of  this  section  an  acknow- 
ledgment may  be  sufficient,  though  it  omits  to  specify  the  exact 
nature  of  the  property  or  right,  or  avers  that  the  time  for  pay- 
ment, delivery,  performance  or  enjoyment  has  not  yet  come,  or  is 
accompanied  by  a  refusal  to  pay,  deliver,  perform  or  permit  to 
enjoy,  or  is  coupled  with  a  claim  to  a  set-off,  or  is  addressed 
to  a  person  other  than  the  person  entitled  to  the  property  or 
right. 

Explanation  2, — In  this  section  'signed'  means  signed 
either  personally  or  by  an  agent  duly  authorized  in  this  behalf. 

8ec.  4,  Act  XIV  of  1859,  corresponded  to  this  section. 

8ee  Lecture  X,  p.  238,  $%ipra^  and  I.  L.  R.,  9  Calc,  730. 

It  has  been  held  in  England  that  the  following  words  written  by  the 
debtor  contain  a  sufficient  acknowledgment :  **  I  beg  of  you  to  send  in 
your  account "  (Quincey  v,  Sharpe,  1  Ex,  Div.,  72). 

Where  the  debtor  draws  a  hundi  in  favor  of  his  creditor,  in  considera- 
tion of  the  debt  due  by  him,  and  the  hundi  being  dishonored  by  the 
drawee,  the  creditor  sues  the  debtor  for  the  original  debt,  the  debtor*8 
acknowledgment  of  liability  under  the  hundi  is,  on  a  reasonable  con* 
struction  of  sec.  19,  a  sufficient  acknowledgment  of  liability  for  th9 
original  debt  (Raman  v.  Yairavan,  I.  L.  R.,7  Mad.,  392). 
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Act  XV      20.    When  interest  on  a  debt  or  legacy  is,  before  tbe  expin- 
J??L  tion   of  the   prescribed   period,  paid  as 

•      in^lSb  M  s^lT^*  ^       such  by  the  person  liable  to  pay  the  debt 

^^*  ^^'  or  legacy,  or  by  his  agent  duly  authorized 

in  this  behalf, 

or  when  part  of  the  principal  of  a  debt  is,  before  the  expi- 
ration  of   the  prescribed  period,  paid  by 

ment^/princ?^^**^'  *^®  debtor  or  by  his  agent  duly  author- 
ized in  this  behalf, 

a  new  period  of  limitation,  according  to  the  natore  of  the 
original  liability,  shall  be  computed  from  the  time  when  the 
payment  was  made : 

Provided  that,  in  the  case  of  part- payment  of  the  principal 
of  a  debt,  the  fact  of  the  payment  appears  in  the  handwriting 
of  the  person  making  the  same. 

Where  mortgaged  land  is  in  the  possession  of  the  mortgagee, 

Effect  of  receipt  of      *^^®  receipt  of  the  produce   of   such   land 
produce  of  mortgaged     shall  be  deemed  to  be   a  payment  for  the 
*^  '  purpose  of  this  section. 

See  Lecture  XI. 

Following:  the  rjttio  decidendi  in  Ramhit  r.  Satgnr,  I.  L.  R.,  3  AIL, 
247,  F.  B.,  it  has  been  held  by  the  Allahabad  High  Court,  that  part-pay- 
ments of  judgment-debts  fall  within  the  terms  of  seo.  20  (Janki  v, 
Gholam,  I.  L.  B.,  6  All.,  201.    See  also  p.  815,  note  4,  enpra). 

All  that  is  required  by  sec.  20  is,  that  the  fact  of  a  part-payment 
should  appear  in  the  handwriting  of  the  person  making  the  same.  It 
is  not  neoessary  that  the  appropriation  of  the  payment  to  principal 
should  appear  in  writing.  That  may  be  made  to  appear  otherwise. 
The  endorsement  of  payment  on  a  bond  need  not  shew  that  the  payment 
is  made  as  a  part-payment  of  the  principal  of  the  debt  (Jada  Aukamma 
V.  Nadimpalle  Rama,  I.  L.  R.,  6  Mad.,  281). 

See.  21.  21  •    Nothing  in  sections   19  and  20  renders  one  of  several 

One  of  several  joint  J^*"^  contractors,  partners,  executors  or 
contractors,   &o.,  not     mortgagees  chargeable  by  reason  only  of 

aokiowfeX'S^nr  »  '""«»  ««:k"owledgment  signed,  or  of  . 
payment  made  by  an-  payment  made  by,  or  by  the  agent  of,  any 
other  of  them.  ^^^^^  ^^  ^^^^^  ^£  ^^^^ 

The  concluding  portion  of  seo.  4,  Act  XIV  of  1859,  corresponded  to  this 
section. 
See  pp.  801, 802,  and  314,  tupra. 
The  rWi>^g  may,  notwithstanding  this  section,  shew  that  the  joint 
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oontraotor,  partner,  exeonfcor,  or  mortgragee,  wlio  Bigpied  tlie  aoknowledgr-  Act  XV 
ment  or  made  the  pajmenti  was  actmg  as  the  duly  authorised  agent  of        ^^ 
the  other  parties.  ' 

It  has  been  held  in  England  that,  as  long  as  a  partnership  continnes, 
eaoh  partner  is  an  agent  for  the  purpose  of  making  an  acknowledg- 
ment under  the  Statute  of  Limitations.  But  after  a  partnership  is 
disBoIyed,  one  of  the  late  firm  cannot,  by  his  act  or  admission,  involve 
his  co-partner  in  any  new  liability,  and  a  payment  made  by  a  continue 
ing  partner  will  not  revive  a  debt  to  the  detriment  of  the  retiring 
partner  (Watson  v.  Woodman,  L.  R.,  20  Eq.,  721,  730;  Banning,  80, 
208).  It  should,  however,  be  observed  that  the  provisions  of  the 
English  law  on  this  subject  (9  Geo.  IV,  o.  14,  sec.  1 ;  and  19  &  20 
Vict.,  0.  97,  sec.  14)  do  not  expressly  refer  to  partner^  as  the  Indian 
law  (sec.  21)  does.  In  Khoodeeram  v.  Kishunohand,  25  W.  B.,  146, 
a  Division  Bench  of  the  Calcutta  High  Court  held,  that  the  corres- 
ponding provisions  of  Act  IX  of  1871  (sec.  20,  expl.  2)  did  not  apply 
to  oases  where  one  partner,  by  the  ordinary  rules  of  partnership,  was 
able  to  bind  his  co-partner.  Every  partner  of  a  firm,  which  is  of  a 
fuereantxU  character,  is  deemed  to  be  duly  authorized  to  borrow  money 
and  draw  and  accept  bills  in  the  name  of  the  firm.  (See  sec.  251,  Indian 
Contract  Act,  and  10  Bomb.,  822.)  The  members  of  a  carrying  company, 
or  a  mining  company,  or  of  a  firm  of  attorneys,  have  no  such  implied 
authority  {ibid), 

22.     When,  after  the  institution  of  a  snit,  a  new  plaintiff  or  Sec  22. 

Effect  of  substituting  defendant  is  substituted  or  added,  the 
or  adding  new  plain-  suit  shall,  as  regards  him,  be  deemed  to 
tiflE  or  defendant.  j^^^^   ^^^^    instituted   when   he   was  so 

made  a  party : 

Provided  that,  when  a  plaintiff  dies,  and  the  suit  is  continued 

Proviso  where  origin-      by  his   legal  representative,  it  shall,  as 

al  plaintiff  dies.  regards  him,   be  deemed    to   have   been 

instituted  when  it  was  instituted  by  the  deceased  plaintiff : 

Provided  also,  that  when  a  defendant  dies,  and  the  suit  is 

continued  against  his  legal  representative, 

al  dSendant  die^"^^^'      ^*  ^^^^^'  ^^  regards  him,   be  deemed  to 

bare  been  instituted  when  it  was  insti- 
tuted against  the  deceased  defendant. 

See  p.  233,  svpra. 

This  section  speaks  of  suits,  plaintiffs,  and  defendants.  It  does  not 
say  anything  about  appeals,  appellants,  and  respondents.  Sec.  82  of 
the  Code  of  Civil  Procedure,  which  provides  for  adding  parties  in  the 
Court  ot  first  instance,  contains  an  express  reference  to  this  section  ; 
but  sec.  659  of  the  Code,  which  provides  for  the  addition  of  respondents, 
oontains  no  such  reference.    If  sec.  22  of  Act  XV  of  1877  were  appli- 
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ACT  XV  cable  to  seo.  659  of  the  Code,  it  would  be  in  the  power  of  the  appeUant 
Pll       to  exclude  the  discretion  of  the  Court  by  filing  his  appeal  on  the  lait 

,*      day  allowed  by  the  Limitation  Act    for  that   purpose    (Maniokya  v. 

Boroda,  I.  L.  R.,  9  Calo  ,  355,  362).  Under  Acts  YIII  and  XIV  of  1859  also, 
the  Appellate  Court  had  a  similar  discretion  in  the  matter  of  adding  a 
fresh  respondent  to  the  record  (Showdamonee  v.  Ram  Roodro,  8  W. 
R.,  367).  In  a  case  where  the  liability  of  the  two  defendants  was  joint, 
and  the  plaintiff,  by  an  oversight,  appealed  against  the  first  defendant 
only,  and  the  second  defendant  was  made  a  respondent  after  the  time 
allowed  for  appealing  against  him,  it  was  held  that  seo.  22  did  not  bar 
the  appeal,  even  so  far  as  it  affected  the  second  defendant  (The  Court 
of  Wards  v.  Gaya  Persad.  I.  L.  R.,  2  All.,  107,  109).  But  in  a  case  where 
the  plaintiff  sued  two  defendants  jointly  and  severally  for  certain 
monies,  and  obtained  a  decree  against  the  first  defendant  only,  and  the 
first  defendant  having  appealed  against  the  plaintiff,  the  Judge  made 
the  second  defendant  a  party  to  the  appeal,  after  the  time  for  appealing 
against  him  had  expired,  it  was  held  by  the  Allahabad  High  Court* 
that  sec.  582  of  the  Code  of  1877,  read  with  seo.  32  of  the  same  Code, 
made  sec.  22  of  the  Limitation  Act  applicable  to  the  case  (Ran jit  r. 
Sheo  Persad,  I.  L.  R.,  2  AH.,  487).  The  Judges,  however,  made  no 
reference  in  this  case  to  sec.  559  of  the  Code.  Besides,  it  is  now 
evident  from  (the  amended)  sec.  582  of  the  Code,  1882,  that  the  terms 
"  plaintiff  '*  and  "  defendant "  in  sec.  32  of  the  Code  do  not  include 
**  appellant "  and  '*  respondent." 

In  a  case  where  a  principal  and  a  surety  were  originally  sued,  and 
the  plaintiff  appealed  against  the  surety  only,  it  was  held  that  the 
discretionary  power  of  directing  a  person  to  be  made  a  respondent 
conferred  on  the  Appellate  Court  by  sec.  559  of  the  Code  was  not  limited 
by  sec.  22  of  the  Limitation  Act  (Manickya  r.  Boroda,  L  L.  R^ 
9  Calc,  355). 

But  where  a  defendant,  having  an  nnappealed  decree  in  his  favor,  is 
not  interested  in  the  result  of  the  plaintiff's  appeal  against  a  co-defendant, 
sec.  559  of  the  Code  does  not  empower  the  Court  to  add  him  as  a  res- 
pondent to  the  appeal  (Atmaram  v.  Balkishen,  I.  L.  R.,  5  AH.,  266). 

In  another  case  (The  Corporation  r.  Anderson,  I.  L.  R.,  10  Calc,  445) 
where,  on  the  suggestion  of  the  original  defendant  that  another  person 
was  liable,  the  Court  made  him  a  defendant,  but  the  suit  being  decreed 
against  the  original  defendant,  that  defendant  appealed  against  the 
plaintiff  without  making  his  co-defendant  a  respondent,  it  was  held, 
that  the  plaintiff  could  not,  after  the  period  for  appealing  from  the 
decree  had  elapsed,  be  allowed  to  appeal  against  the  added  defendant, 
unless  he  satisfied  the  Court  under  sec.  5  that  he  had  sufficient  cause  for 
not  prosecuting  his  appeal  within  that  period.  The  question,  wheth^ 
the  second  defendant  could  be  added  as  a  respondent  to  the  original 
appeal  was  not  considered,  probably  because,  in  the  appeal  against 
the  plaintiff  by  the  original  defendant,  the  liability  of  that  defendant 
could  not  be  shifted  to  his  co-defendant. 
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If  the  substitatioii  or  addition  of  parties  to  the  reoord,  in  the  Court  AcfT  XV 
of  first  instanoe,  takes  plaoe  after  a  new  law  of  limitation  has  oome        ^^ 

into  operation,  the  suit  as  regards  the  original  parties  will  be  goremed       * 

by  the  old  law,  and  as  regards  the  new  parties  by  the  new  law.    (See  Sec.  22. 
Abdol  V,  Manji,  I.  L.  B.,  1  Bomb.,  295.) 

Where  some  only  of  several  joint  promisees  sne  to  enforce  a  joint 
contract,  and  the  other  promisees  are  made  co-plaintiffs  after  the  expiry 
of  the  period  of  limitation,  the  whole  suit  must  be  dismissed,  provided 
the  defendant  has  objected  to  the  nonjoinder  in  proper  time  (Ramse- 
buck  V.  Bamlal,  I.  L.  B.,  6  Calc  ,  815  ;  Ealidas  r.  Nathu,  I.  L.  B.,  7  Bomb., 
217  ;  Oomasundari  v.  Bamji,  9  0.  L.  B.,  13  ;  I.  L.  B.,  7  Calc,  242). 

In  such  oases  of  nonjoinder,  amendment  is  practically  useless  in 
British  India,  if  it  is  made  after  the  period  of  limitation  (I.  L.  B., 
6  Calc,  823). 

Where  the  plaintlfiP  sued  A  to  enforce  a  right  of  pre-emption,  and 
thereby  to  invalidate  a  sale  made  to  A  and  B  jointly  ;  and  B  was  made 
a  defendant  after  the  expiry  of  the  prescribed  period,  the  Allahabad 
High  Court  dismissed  the  whole  suit  (HabibuUah  o.  Achaibar,  I.  L.  B., 
4  All.,  145). 

But  where  certain  property  was  in  the  possession  of  several  tort- 
feasors^ and  plaintiff  at  first  sued  to  recover  from  one  only,  and  made 
the  other  defendants  after  the  limitation  period  had  expired,  it  was 
held  that  the  suit  was  barred  as  against  the  added  defendants  only 
(Obhoy  V.  Kritartha,  I.  L.  B.,  7  Calc,  284). 

Where  a  plaintiff  brought  a  suit  as  assignee  of  a  mortgage,  and  was 
subsequently  allowed  to  amend  his  plaint  and  sne  as  attorney  of  the 
original  mortgagee,  it  was  held  that  there  was  no  substitution  of  a  new 
plaintiff  (Ganapati  v.  Adarji,  I.  L.  B.,  3  Bomb.,  312). 

The  sub=)titution  of  the  name  of  the  President  of  a  Committee  for 
that  of  their  Secretary,  neither  of  the  officers  being  persoThally  liable, 
is  not  a  substitution  within  the  meaning  of  tills  section  (Mauni  v. 
Crooke,  I.  L.  B.,  2  All.,  296). 

Where  the  defendant  entered  into  a  contract  of  loan  with  tiie  kurta 
of  a  Hindoo  family,  and  the  kwrta  sued  to  enforce  the  contract,  it  was 
held  that,  that  the  addition  as  parties  of  other  members  of  the  family 
interested  in  the  loan  after  the  prescribed  period  had  expired,  did  not 
prevent  the  Court  from  giving  the  hurta  a  decree  for  the  whole 
amount  (Badha  Churn  v.  Mohesh  Chunder,  3  Shome's  Reports,  p.  99). 
This  decision  would  not  be  opposed  to  the  ruling  in  Bamsebuck^s  case, 
if  it  was  found  as  a  fact  that  the  contract  was  really  made  between  the 
defendant  and  the  kurta  only,  for  in  that  case  the  joinder  of  the  other 
members  was  only  a  misjoinder,    (See  I.  L.  B.,  6  Calc,  824.) 

Paras.  2  and  3  of  this  section  speak  only  of  thelegal  representative  of  a 
party  at  his  death  ;  but  it  has  been  held  that  the  principle  of  the  proviso 
applies  to  the  assignees  of  the  original  parties.  When  the  plaintiff, 
after  instituting  his  suit,  assigns  his  interest,  it  is  perhaps  not  necessary 
for  the  assignee  to  become  a  party  at  all ;  but  if  he  does  so,  he  only  con<* 
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Act  XV  tinnes  the  suifc,  not  in  suhstitution,  but  in  conjunction  with,  and  ts  the 
OF        represeDtative  in    interest  of^  the  original  plaintiff  (Snpnt  r.  Imrit, 
^^-      I.  L.  R.,  6  Calc,  720). 

The  principle  of  the  proviso  was,  under  the  old  law,  applied  to  a  case 
in  which  the  person  originally  named  as  defendant  was  dead  at  the  time 
of  the  institution  of  the  suit,  and  his  heirs  were  made  parties  after  the 
expiry  of  the  prescribed  period  (Sreekishen  v.  Ramkristo,  10  W.  R^ 
S17).  Bat  where  the  plaintiff,  erroneonsly  believing  that  A  was  the 
legal  representative  of  a  deceased  debtor,  brought  his  suit  in  time 
against  him,  and  after  the  expiry  of  the  period  of  limitation,  made  the 
true  representatives  parties  to  the  suit,  it  was  held  that  the  suit  was 
barred  (Kuvasji  v,  Barjoiji,  10  Bomb ,  224), 

Sec.  23.  23.     In  the  case  of  a  continuing  breach  of  contract  and  in  the 

Continuing  breaches      case  of  a  continuing  wrong  independent 

and  wrongs.  of  contract,   a  fresh  period  of  limitation 

begins  to  ran   at  every  moment  of  the  time  daring  which  the 

breach  or  the  wrong,  as  the  case  may  be,  continues. 

See  pp.  218,  219,  222,  and  241,  supra. 

This  section  differs  from  sees.  23  and  24  of  Act  IX  of  1871.  Where 
the  obligation  created  by  a  contract  is  of  a  recurring  kind,  and  admits 
of  a  series  of  ''  successive  breaches,*'  this  section  does  not  apply,  but 
sec.  23  of  Act  IX  did  apply  to  such  cases  (Bhojraj  v.  GuUhan,  L  L.  R^ 
4  All.,  493.  Art.  115  provides  for  some  of  these  oases).  See.  24  of 
Act  IX  referred  to  continuing  nuisances  only,  and  the  term  *'  nuisance  ** 
was  defined  to  mean  '*  anything  done  to  the  hurt  or  annoyanoe  of 
another*s  immoveablo  property,  and  not  amounting  to  a  trespass.'*  Sec 
23  of  Act  XV  applies  to  any  *'  oontinuing  wrong  independent  of  coo- 
tract.'* 

This  section  is  not  confined  to  suits  for  oompensation  only. 

A  continuing  breach  of  contract.  The  section  contemplates  cases  in 
which  the  obligation  created  by  the  contract  is  ex  neeetHtate  of  a  con- 
tinning  nature.  As  for  instance,  a  covenant  by  a  tenant  to  keep  the 
demised  building  in  repair  (I.  L.  R.,  4  AIL,  493,  496). 

If  a  person,  having  made  a  gift  of  his  property  to  another,  oonveya 
the  same  to  a  third  person,  his  covenant  for  title,  so  far  as  it  relates 
to  )i\spreient  right  to  convey,  is  broken  at  the  date  of  the  conveyance  ; 
and  seo.  23  does  not  give  the  covenantee  a  continuing  cause  of  action ; 
but  a  covenant  for  *'  quiet  possession  **  admits  of  a  continuing  breach. 
A  covenant  for  *'  further  assurance  **  is  broken  by  a  refusal  of  the 
covenantor  to  execute,  or  procure  to  be  executed,  a  proper  further 
assurance  when  tendered  to  him  on  the  part  of  the  covenantee  (Rajn  v. 
Krishna,  I.  L.  R,  2  Bomb.,  273,  292). 

Where  an  amicable  partition  of  joint  property  is  made  between  A  and 
B,  but  G  having  a  claim  over  the  property  allotted  to  B,  it  was  agreed 
that  A  should  pay  a  certain  amount  to  0,  A's  failure  to  pay  the  amount 
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to  €  and  thns  to  make  B's  title  perfect,  was  held  to  be  a  oontinaing  Act  XV 
breach  of  contract  (Imdad  v.  Nijabat,  I.  L.  H.,  6  All.,  467).  ^77 

The  question  as  to  the  more  or  less  continuous  nature  of  covenants  for       * 

title  and  for  further  assurance,  was  considered  by  Kelly,  C.B.,  in  Spoor 
t.  Green  (L.  R.,  9  Exch.,  99).  According  to  the  Chief  Baron,  a  covenant 
for  title  and  a  covenant  for  further  assurance  are  continuing  covenants, 
and  the  breaches  of  them  continuing  breaches.  The  covenantee  is  not 
bound  to  sue  until  the  ultimate  damage  has  been  sustained.  The  Statute 
of  Limitation  is  wholly  inapplicable  to  breaches  of  the  covenant  for  title, 
except  where  the  right  of  action  is  upon  an  eviction  of  the  whole  pro* 
perty  conveyed,  so  that  there  is  no  land  with  which  the  covenant  may 
run,  and  nothing  left  upon  which  the  covenant  can  operate.  (See  Ban- 
ning, 176,  183.) 

The  relation  of  husband  and  wife  (so  far  as  it  is  the  result  of  a 
contract)  furnishes  another  illustration  of  a  continuing  obligation, 
and  so  long  as  the  wife  withholds  herself  from  her  husband,  there 
is  a  continuing  breach  of  contract.  (See  the  ruling  of  a  Full  Bench 
of  the  Punjab  Chief  Court,  cited  in  Eivaz*s  Limitation  Act,  p.    102.) 

A  continuing  wrong  independent  of  contract.  A  **  tort "  is  a  wrong 
independent  of  contract.  (Broom^s  Commentaries.)  The  term  *'  tort " 
is  used  to  signify  such  wrongs  as  are  in  their  nature  distinguishable 
from  breaches  of  contracts.  Torts  are  often  considered  as.  of  three 
kinds,  viz,y  nonfeatdnoe^  or  the  omission  of  some  act  which  a  man  is 
haund  to  do  ;  misfeasance f  being  the  improper  performance  of  some  act 
which  he  may  lawfully  do ;  or  malfeasance,  being  the  commission  of 
some  act  which  is  unlawful.    (Stephen's  Blackstone.) 

The  flowing  of  water  from  defendant's  premises  into  the  plaintiffs  land, 
when  the  defendant  has  not  acquired  any  easement  over  such  land,  la 
a  continuing  wrong.  (See  Bamphul  v.  Misreelall,  24  W.  B.,  97.)  Obstruc- 
tions to  or  diversions  of  watercourses  are  also  continuing  wrongs 
(Rajrup  V,  Abdul,  I.  L.  B.,  6  Calc,  394,  P.  C.  See  also  I.  L.  B.,  1  Mad., 
335 ;  and  I.  L.  B.,  6  Bomb.,  20).  As  long  as  a  nuisance  remains  in  force, 
the  person  affected  by  it  has  a  continuing  cause  of  action,  and  may 
recover  damages  on  account  of  it,  or  sue  for  an  injunction  for  its  removal. 
A  trespass  on  immoveable  property  continues  to  be  a  trespass  until  the 
occupation  of  the  trespasser  comes  to  an  end  (Narasinma  v.  Bagu- 
pathi,  I.  L.  B.,  6  Mad.,  176,  178). 

False  imprisonment  is  a  continuing  wrong,  which  is  specially  provided 
for  by  art.  19.    (See  p.  241,  supra,) 

24.     In  the  case  of  a  suit  for  compensation  for  an  act  which  Sec  24. 

Suit  for  compensa-  "^^^^  °^^  ^^^®  "'®  *^  ^  ^^"'®  ^^  ^^^'^'^ 
tion  for  act  not  action-      unless  some  specific  inj  ury  actually  results 

d^I'^^'''**'    *^^     therefrom,  the  period  of  limitation  shall 

be  computed  from  the  time  when  the 
injury  results. 
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Act  XV  Illustrations. 

1877  ^^'^    '^  ^^"'  ^^^  surface  of  a  field.    B  owns  the  snbsoil.    B  di^s 

'      conl  thereout  without  causing  any  immediate  apparent  iiijurj  to  the 

surface,  but  at  last  the  surface  subsides.  The  period  of  limitation  in 
the  case  of  a  suit  by  A  against  B  runs  from  the  time  of  the  subsidence. 
(6.)  A  speaks  and  publishes  of  B  slanderous  words  not  actionable 
in  themselves  without  special  damage  caused  thereby.  C  in  conse. 
quence  refuses  to  employ  B  as  his  clerk.  The  period  of  limitation  in 
the  case  of  a  suit  by  B  against  A  for  compensation  for  the  sUuder  does 
not  commence  till  the  refusal. 

See  pp.  221,  222,  241,  242,  supra,  and  the  notes  to  arts.  2  and  25. 

In  Illustration  (a),  the  original  acf  itself  is  no  wrong,  and  only  becomes 
so  by  reason  of  the  consequential  damages.  Cases  of  damage  to  neighbours 
caused  by  the  escape  of  water  artificially  collected  on  one's  own  land, 
or  by  any  other  act  in  violation  of  the  maxim  sh  utere  tuo  vt  alimam 
non-ladas  (see  22  W.  B.,  278,  P.C. ;  and  I.  L.  B.,  3  Calc,  776)  fall  within 
this  principle. 

In  Illustration  (i)  the  original  act  itself  does  not  give  the  plaintiff  a  legtl 
cause  of  action.  The  violation  of  some  duty  towards  the  public,  pro- 
ductive of  special  damage  to  the  plaintiff,  is  governed  by  the  same  rule. 
The  breach  of  such  a  duty  does  not  give  any  individual  a  cause  of  action 
until  he  has  suffered  some  special  damage.  (See  Banning,  271.)  The 
same  principle  will  also  apply  to  negligent  acts  of  the  master  causing 
damage  to  the  servant,  and  to  the  unskilful  conduct  of  professional 
men  causing  damage  to  those  who  employ  them.  In  all  these  cases  no 
cause  of  action  arises  until  the  damage  is  suffered.  (See  GoUett  on 
Torts,  sees.  18  and  21.) 

Sec.  25.  25.    All  instraments  shall,  for  the  purposes  of  this  Act,  be 

Computation  of  time     deemed  to  be  made  with  reference  to  the 

mentioned  in    instru-      Gregorian  calendar. 
mentB. 

Illustrations, 

(a.)  A  Hindu  makes  a  promissory  note  bearing  a  Native  date  only, 
and  payable  four  months  after  date.  The  period  of  limitation  appli- 
cable  to  a  suit  on  the  note  runs  from  the  expiry  of  four  montha  after 
date  computed  according  to  the  Gregorian  calendar. 

(h,)  A  Hindu  makes  a  bond,  bearing  a  Native  date  only,  for  the 
repayment  of  money  within  one  year.  The  period  of  limitation 
applicable  to  a  suit  on  the  bond  runs  from  the  expiry  of  one  year  afler 
date  computed  according  to  the  Gregorian  calendar. 

See  pp.  203,  233,  and  234,  supra. 

Where  a  bond,  by  its  terms,  stated  that  the  money  advanced  ahonld 
be  repaid  on  the  30th  Pons  1283,  B.  S. ;  and  it  bo  happened  that,  in  the 
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year  1283,  the  month  of  Pons  consisted  only  of  29  days  (the  29th  Pons  Act  XV 
oorresponding  to  the  12th  Jannary  1877),  it  was  held  that  the  money        9f 

became  repayable  on  the  13th  of  January  1877,  and  that  a  suit  brought       ' 

on  the  13th  Jannary   1880  was  in  time  (Almas  Banee  v,  Mahomed 
Ruja,  I.  L.  R.,  6  Calc,  239). 

Section  25  lays  down  an  absolute  mle.  There  is  no  saying:  of  cases 
in  which  it  appears  on  the  face  of  the  instrument  that  lunar  months  and 
lunar  years  were  intended  by  the  parties.  The  period  within  which  a 
debt  is  repayable  mtt^ft  be  computed  according  to  the  Gregorian  calendar 
(Rungo  V,  Babaji,  I.  L.  R.,  6  Bomb.,  83). 

Periods  of  limitation  in  acts  to  which  the  General  Olanses  Act  apply, 
as  well  as  those  to  which  they  do  not  apply,  are  reckoned  according  to 
the  English  or  Gregorian  calendar,  unless  a  contrary  intention  is 
expressed  (Saroda  v.  PahaH,  I.  L,  R.,  10  Calo,,  913). 


PART  IV.* 

Acquisition  op  Ownership  by  Possession. 

26.    Where  the  access  and  use  of  light  or  air  to  and  for  any  Sec  26. 

Acquisition  of  right  building  have  been  peaceably  enjoyed 
to  easements.  therewith    as   an   easement,    and   as  of 

right,  without  interruption,  and  for  twenty  years, 

and  where  any  way  or  watercourse,  or  the  use  of  any  water, 
or  any  other  easement  (whether  affirmati?e  or  negative)  has 
been  peaceably  and  openly  enjoyed  by  any  person  claiming  title 
thereto  as  an  easement,  and  as  of  right,  without  interruption,  and 
for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air,  way,  water- 
course, use  of  water,  or  other  easement  shall  be  absolute  and 
indefeasible. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to  be  a 
period  ending  within  two  years  next  before  the  institution  of  the 
suit  wherein  the  claim  to  which  such  period  relates  is  contested. 


*  Sees.  26  and  27  of  Part  IV  are  repealed  in  the  territories  to 
which  the  Indian  Easements  Act,  1882,  extends.  All  references  in  any 
Actor  Regulation  to  the  said  sections  or  to  seos.  27  and  28  of  Act 
No.  IX  of  1871  shall,  in  such  territories,  be  read  as  made  to  sections 
fifteen  and  sixteen  of  Act  Y  of  1881.  Vide  sec.  3  of  the  Indian  Ease- 
ment0Act(VQf  1881). 
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Act  XV       Explanation. — Nothing  is  an  interrnption  within  the  meaning 
isf?      ^^  ^^^^  section,  nnless  where  there  is  an  actual  discontinuance  of 

the  possession  or  enjoyment  bj  reason  of  an  obstruction  by  the 

act  of  some  person  other  than  the  claimant,  and  unless  such 
obstruction  is  submitted  to  or  acquiesced  in  for  one  year  after 
the  claimant  has  notice  thereof  and  of  the  person  making  or 
authorizing  the  same  to  be  made. 

Illustrations, 

(a.)  A  suit  is  brought  in  1881  for  obstructing  a  right  of  way.  The 
defendant  admits  the  obstruction,  but  denies  the  right  of  way.  The 
plaintifi  proves  that  the  right  was  peaceably  and  openly  enjoyed  by  him, 
claiming  title  thereto  as  an  easement  and  as  of  right,  without  intermp- 
tion,  from  Ist  January  1860  to  Ist  January  1880.  The  plaiotifl  is 
entitled  to  judgment. 

(h,)  In  a  like  suit  also  brought  in  1881  the  plaintiff  merely  proTet 
that  he  enjoyed  the  right  in  manner  aforesaid  from  1858  to  1878.  The 
suit  shall  be  dismissed,  as  no  exercise  of  the  right  by  actual  user  has 
been  proved  to  have  taken  place  within  two  years  next  before  the 
institution  of  the  suit. 

(c.)  In  a  like  suit  the  plaintiff  shows  that  the  right  was  peaceably 
and  openly  enjoyed  by  him  for  twenty  years.  The  defendant  provet 
that  the  plaintifi  on  one  occasion  during  the  twenty  years  bad  asked  bis 
leave  to  enjoy  the  right.    The  suit  shall  be  dismissed. 

See  Lecture  XII,  pp.  409,  414—429,  snpra. 

Light  or  air.  In  Stnrges  r.  Bridgeman  (11  Chan.  Div.,  852),  and  in 
other  English  cases,  it  has  been  held  that,  under  the  2  and  3  Will.  lY, 
c.  71,  there  cannot  be  an  easement  of  wind,  or  of  air  in  m4>tion. 

In  Bagram  v.  Khettemath  (3  B.  L.  R.,  O.  C,  18,46),  Peacock,  G.  J.,  was 
of  opinion,  that  a  right  to  enjoy  the  south  breeze  oonld  not  be  acqnired 
except  by  an  express  grant ;  and  that,  in  the  case  of  a  right  to  air,  the 
obstruction  to  be  actionable  must  amount  to  a  nuisance.  In  Barrow  t. 
Archer  (2  Hyde,  125),  it  was  held  that  a  right  to  the  free  and  uninterrupt- 
ed passage  of  a  current  of  wind  could  not  be  claimed  by  reason  of  mere 
long  enjoyment,  and  that  no  more  air  could  be  so  claimed  than  what 
was  sufficient  for  sanitary  purposes.  In  Act  Y  of  1882,  the  Legislature 
does  not  follow  these  rulings,  on  the  ground  that  they  are  unsnited  to  a 
country  like  India.  The  Aot  allows  a  suit  for  the  obetmotion  of  the 
free  passage  of  air,  where  it  interferes  materially  with  the  plAintiffs 
physical  comfort ^  although  it  is  not  injurious  to  his  health.  (See  State- 
ment of  Objects  and  Beasons,  Gazette  of  India^  30th  November  1880.) 
It  should  be  observed  that  sec.  3  of  2  and  3  WilL  lY,  a  71,  speaks 
only  of   the  *'  access  and  use  of  light/*  and  that  sec.  26  of  Aot  XY 
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of  1877  places  the  right  to  light  and  the  right  to  air  (as  regards  their  j^oT  XY 
aoqnisition  by  prescription)  in  the  Mme  category.    Sec.  27  of  Act  IX        OF 
of  1871  also  applied  the  same  mle  to  both  the  rights.  l^'il* 

The  windows  of  a  new  building  must  be  in  a  sufficiently  finished  ~ 

state  at  the  date  from  which  the  twenty  years  are  to  be  computed.  (See 
Elliott  r.  Bhoobun,  6  B.  L.  R.,  85 ;  and  12  B.  L.  R.,  406,  P.  0.  Gf .  Pranje- 
yandoss  t.  Moyaran,  1  Bom.,  148.)  As  the  acquiescence  of  the  serrient 
owner  is  not  necessary  to  the  acquisition  of  a  right  under  the  Act^  the 
ruling  in  Elliott's  case  that  there  may  be  interruption  without  an  actual 
obstruction  does  not  apply  to  such  acquisition. 

Way.  A  right  of  way  is  a  right  to  go  from  one  place  to  another,  and 
ought  to  be  circumscribed  to  a  place  certain,  and  not  in  one  place  to-day 
and  another  to-morrow,  and  therefore  the  termini  a  quo  and  ad  quern  should 
appear  (Qale,  867,  note ;  4  W.  B.,  49). 

In  English  or  Indian  law  there  is  no  positiye  division  of  rights  of 
way  into  distinct  classes,  and  it  cannot  be  said  that  a  superior  class 
of  rights  necessarily  includes  an  inferior  class.  (See  Gale,  362,  366, 
note.)  The  following  are  some  of  the  various  kinds  of  rights  of  way 
to  be  met  with  in  the  books : — 

A  general  right  of  way, — i.^.,  a  way  usable  for  all  purposes,  /?.  ^.,  a 
way  for  marriage  and  funeral  processions,  as  well  as  for  other  purposes. 
(See  Lokenath  r.  Monmohun,  20  W.  B.,  293.)  A  way  for  agricultural 
purposes  only.  A  right  of  way  for  carriages,  but  not  for  carts.  A  right 
cf  way  for  horses,  and  not  for  carriages.  A  right  of  way  for  the  carriage 
of  coals  only.  A  right  of  way  for  the  carriage  of  all  other  articles 
except  coals.  A  footway  or  prime  way.  A  drift  way  or  pack  way  for 
oattle.  A  way  for  boats.  A  way  to  Church.  A  way  to  market.  A  right 
to  use  the  way  only  when  certain  gates  are  open  or  between  particular 
hours,  or  at  certain  seasons  of  the  year.    (See  10  W.  B.,  363.) 

The  extent  of  a  right  of  way  acquired  by  prescription  is  measured  by 
the  accustomed  user.  As  to  whether  the  evidence  of  the  actual  user 
in  any  particular  case  may  prove  a  general  right  for  all  purposes, 
see  pp.  439,  440,  supra.  The  question  whether  a  user  of  one  kind  is 
evidence  of  a  right  also  for  a  more  limited  purpose,  must  be  determined 
with  reference  to  the  particular  facts  of  each  case ;  and  if  the  actual 
amount  of  inconvenience  suffered  by  the  servient  owner  is  not  in  any 
way  increased  by  the  exercise  of  such  inferior  right,  the  presumption  is 
that  such  a  right  has  been  acquired.  (See  Gale.  362,  863  ;  Godda^,  247, 
248.)  A  right  of  way  per  se  does  not  give  a  right  to  carry  burdens  on 
the  head,  for  such  a  right  would  impose  a  more  onerous  obligation  on  the 
servient  owner,  who,  if  he  wanted  to  build,  must  leave  a  higher  spaoe  than 
he  would  otherwise  be  obliged  to  do.    (See  Gale,  366,  note.) 

Where  a  right  of  way  for  a  particular  purpose  (0.^.,  for  carrying  away 
the  plaintlfTs  nightsoil)  is  proved,  the  Court  is  not  bound  to  confine  the 
right  to  the  precise  number  of  time*  in  the  year  that  it  has  been  exercised ; 
but  may  give  the  evidence  of  user  a  more  liberal  construction,  and  hold 

h  L 
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AcfT  XV  ^^^  tbe  right  may  be  ezeroised  for  snoli  porpoee  at  all  conTenient  Umm 
OF       in  the  year,  or  as  often  as  is  necessary  (Gk>pal  Ghnnder  «.  JododaU, 
1^-      I.  L.  R.,  9  Calc,  778). 

It  is  a  mistake  to  suppose  that  the  same  rights  u*qvs  ad  ecflum  attach 
to  an  easement  on  land  which  attaches  to  the  land  itself.  The  erection 
of  a  portico  or  verandah,  even  when  it  encroaches  on  part  of  the  space 
devoted  to  the  way,  is  not  actionable,  nnless  it  interferes  with  the  reason- 
able enjoyment  of  the  easement  (Toolseymoney  v,  Jogesh,  1  G.  L.  B., 
426  ;  Clifford  v.  Hoare,  L.  E.,  9  C.P.,  362). 

A  right  of  way  may  be  established  notwithstanding  the  fact  that  the 
path  passes  over  waste  land  (Shaikh  Mahomed  v.  Shaik  SefatooUah,  32 
W.  B.,  340 ;  bat  see  some  remarks  of  Loch,  J.,  in  14  W.  R.,  199). 

Waterconrse.  This  word  designates  both  the  channel  and  the  moving 
water  as  it  flows  in  the  channel.  In  the  English  Prescription  Act  the 
word  is  used  with  reference  to  the  moving  water.  (Goddard,  122,  125.) 
It  has  been  held  in  England,  that  a  claim  of  right  to  pollute  or  adnlterate 
the  water  of  a  natural  stream  is  a  claim  of  a  watercourse.  (Gale,  169.) 
A  right  to  pour  water  over  the  land  of  another  person  or  a  right  to  divert 
water  from  flowing  down  to  particular  land  is  also  a  right  to  a  water- 
course.  (Goddard,  123.)  The  right  to  discharge  rain-water  by  eaves  or  by 
drain  or  gutter  (stiUioidium  or  flumen)  is  a  right  to  a  wateroourse. 
(Gale,  273.) 

Water  in  a  tank  is  not  a  watercourse ;  but  there  may  be  an  easement 
to  use  such  water.  There  may  also  be  a  prescriptive  easement  to  throw 
stones  or  other  refuge  in  a  tank,  provided  the  right  does  not  tend  to  the 
total  destruction  of  the  servient  heritage.  In  Garlyon  v.  Lovering,  dtsd 
in  (bale's  work,  p.  486  (note),  such  a  right  in  the  case  of  a  stream  was 
recognized.  The  placitum  in  Sreedhur  v.  Adoyto,  20  W.  R.,  237,  that 
there  can  be  no  prescriptive  right  to  injure  another,  though  such  injury 
has  the  warrant  of  very  ancient  user,  can  hardly  be  correct.  (See  Gale, 
484,  note.) 

Sec.  27.         27.    ProYided  that,  when  any  land  or  water  upon,  OYer,  or  from 

_    ,    .      .    ^  which  any  easement  has  been  enjoyed  or 

Exclusion  in  favour  *'  ,,■•       ,  «• 

of  reversioner  of  ser-      derived  has  been  held  under  or  by  Tirtae  of 

vient  tenement.  g^y  interest  for  life  or  any  term  of  years 

exceeding  three  years  from  the  granting  thereof,  the  time  of  the 
enjoyment  of  such  easement  daring  the  continuance  of  such  in- 
terest or  term  shall  be  excluded  in  the  computation  of  the  said 
last-mentioned  period  of  twenty  years,  in  case  the  claim  is,  within 
three  years  next  after  the  determination  of  such  interest  or  term, 
resisted  by  the  person  entitled,  on  such  determination,  to  the 
said  land  or  water. 
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Illustration,  AOT  XY 

OS* 

A  sues  for  a  declaration  that  he  ib  entitled  to  a  right  of  way  over  B*8  ^877 
land.  A  proves  that  he  has  enjoyed  the  right  for  twenty-five  years ;  — 
but  B  shows  that,  during  ten  of  these  years,  C,  a  Hindu  widow,  had  a 
life-interest  in  the  land,  that  on  G*s  death  B  became  entitled  to  the 
land,  and  that  within  two  years  after  C's  death  he  contested  A*s  claim 
to  the  right.  The  suit  must  be  dismissed,  as  A,  with  reference  to  the 
provisions  of  this  section,  has  only  proved  enjoyment  for  fifteen  years. 

See  pp.  429,  430,  supra. 

The  corresponding  section  of  Act  IX  of  1871  expressly  excepted  the 
right  to  light  and  air  from  its  operation.  This  section  omits  the  exception* 
It  applies  to  all  easements  which  have  been  enjoyed  or  derived  upon, 
over,  or  from  any  land  or  water. 

28.     At  the  determination  of  the  period  hereby  limited  to  any  Sec  28. 

Extinguishment  of  person  for  instituting  a  suit  for  posses- 
right  to  property.  gion  of  any  property,  his  right  to  such 
property  shall  be  extinguished. 

See  Lecture. 


THE  FIRST  SCHEDULE. 


(Se^  section  2.) 


Number  and  year  of 
Acts. 


Extent  of  repeaL 


X  of  1865 


IX  of  1871 


X  of  1877 


The  Indian   Succes- 
sion Act. 


The  Indian  Limita- 
tion Act,  1871. 

The    Code    of  Civil 
Procedure. 


In  section  321,  the  words 
^^  within  two  years  after  the 
death  of  the  testator,  or 
one  year  after  the  legacy 
has  been  paid.** 

The  whole. 


Section  599,  and  in  section 
601  the  words  '*  within 
thirty  days  from  the  date  of 
the  order." 
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Act  XV 

OF 

1877.  THE  SECOND  SCHEDULE. 

(See  section  4.) 

First  Division:  Suits. 

Part  L— Thirty  days. 

_,      .  ^.       ...  Period  Time  from  whidi  period 

Description  of  suit  ^^  limiUtion.  begins  to  nuL 

1.— To  contest  an  award  of  Thirty  days     ...   When  notice   of    the 
the  Board  of  Reyenue  un-  award  is  deliyered  to 

der    Act   No.   XXIII  of  the  plaintiff. 

1868  (to  provide  for  the 
adjudication  of  claims  to 
waste  lands'). 

No.  1.  (No.  1,  Sched.  H,  Act  IX  of  1871.)  The  suit  under  this 
article  is  instituted  (in  a  Court  specially  constituted  under  Act  XXIII  of 
1863)  by  the  claimant,  or  objector,  on  receipt  of  notice  of  the  Board's 
adyerse  award.  The  Collector  notifies  such  award  to  the  special  Court, 
and  the  Court  giYOB  notice  to  the  claimant  or  objector.  This  article  doM 
not  apply  to  suits  by  Oovernment  to  try  claims  to  waste  lands  whoe 
such  claims  have  been  adhiUted  by  the  Revenue  Authoritiee,  See  sees. 
6  &  7  of  Act  XXIII  of  1 863,  and  Taranath  Dutt  v.  The  Collector  of  Sylhct 
and  others,  6  W.  R.,  Waste  Land  Court's  Reference,  p.  1,  where  it  was 
held  that  the  Court  could  not  extend  the  period  of  limitation  by  any 
order  of  its  own.  The  exceptions  recognized  by  Act  XV  may,  of  oouse, 
extend  that  period. 

Fart  IL^Ninety  days. 

2.— For     compensation   for  Ninety  days    ...   When  the  act  or  omis- 
doing,  or  for  omitting  to  sion  takes  place, 

do,  an  act  alleged  to  be  in 
pursuance  of  any  enact- 
ment in  force  for  the  time 
being  in  British  India. 

No.  2.  (No.  2,  Act  IX.)  Local  or  special  Acts  may  lay  down  a  long^ 
or  shorter  period  of  limitation  for  such  suits  for  compensation.^  This 
article,  like  several  other  articles  in  this  schedule,  applies  to  suits  for 
compensation^  not  to  suits  for  recovery  of  land  or  declaration  of  title. 
See  Foot  v.  Mayor  of  Margate,  11  Q.  B.  D.,  299;  Chunder  f.  OUioy, 
I.  L.  R.,  6  Calc,  8,  F.  B. ;  Birj  v.  The  CoUector,  1,  L.  R.,  4  All.,  102. 

It  does  not  also  apply  to  suits  to  recover  the  price  of  goods  supplied 
to  a  public  servant.    See  Mayandi  v,  McQuahar,  I.  L.  R,  2  Mad.,  124. 

A  suit  for  a  refund  of  money  illegally  levied  may  be  treated  as  a 
suit  for  compensation.  See  Ranchhod  v.  The  Municipality,  I.  L.  B., 
8  Bomb.,  421;  see  also  I.  L.  R ,  2  Mad.,  124,  126.  Comp^isation  for 
an  act  without  color  of,  and  contrary  to,  the  law,  if  done  bona  fide,  cannot 
be  sued  for  after  the  period  allowed.  See  Qooroodas  v.  The  Collector. 
6  W.  R ,  137  ;  see  also  I.  L.  R.,  8  Bomb.,  421.  If  the  act  complained  of 
(such  as  excavating  a  road)  does  not  g^ve  rise  to  a  cause  of  action  until 
some  special  damage  results  therefrom  (such  as  the  falling  of  plaintifTt 
wall),  the  period  will,  under  sec.  24,  be  computed  from  the  time  when 
l^he  injury  results.    See  Roberts  r.  Reid,  16  East,  216  ;  Goddard,  331. 
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SECOND  SCHEDULE— Fust  Division;  Suits— (conlrf.)  Act  XV 

Part  IIL-Six  months.  ^^^^ 

Description  o!  suit.  . ,  P«7^  Tims  from   which  period       ' 

'^  of  limitation.  begins  to  run.  ABTS. 

3.— Under  the  specific  Relief  Six  months      ...   When  the   disposses-      ^"^* 
Act,    1877,  section   9,   to  sion  ocean, 

recover  possession  of  im- 
moveable property. 

No.  3.  (Seo.  16,  Act  XIY  of  1859 ;  and  No.  3,  Act  IX  of  1871.)  See 
pp.  330,  331,#ii;^a. 

As  to  what  amounts  to  possession  or  dispossession,  see  Lecture  VI,  supra. 
Carrying  off  the  produce  of  land  in  the  occupation  of  a  tenant  does 
not  neoessarily  amount  to  dispossession  (Seetal  v.  Judoo,  25  W.  E.,  180). 

A  landlord  ejecting  a  tenanty  of  his  own  authority,  after  the  expiry 
of  the  term  of  the  lease,  may  be  sued  under  this  article  (Jonardun 
V.  Haradhon,  9  W.  R.,  513,  F.  B.)  But  an  owner  of  land  returning 
upon  his  own  property  cannot  be  so  sued  by  an  agenty  who  had  been 
put  into  possession  on  behalf  of  such  owner  (Madhub  v.  Sham, 
L  L.  R.  3  Calc,  243  ;  see  pp.  137, 151,  152,  supra).  Partial  dispossession 
of  a  house,  well,  &c.,  is  dispossession  witnin  the  meaning  of  this 
article  (Sabapathi  v.  Subraya,  I.  L.  R.,  3  Mad.,  251).  The  occupation 
of  a  casual  trespasser  is  not  possession.  If  such  a  trespasser  is 
immediately  ejected,  he  cannot  sue  under  this  article.    (7  Bomb.,  82.) 

4.«Under  Act  No.  IX  of  Six  months       ...   When  the  wages,  hire 
1860  (to  provide  for  the  or     price    of    work 

speedy    determination     of  claimed    accrue    or 

certain     disputes    between  accrues  due. 

workmen  engaged  in  rail' 
way  and  other  public  works 
and  their  employers)^  sec- 
tion one. 

No.  4.  (No.  4,  Act  IX.)  Magistrates  empowered  to  decide  such 
disputes  have  jurisdiction  in  case  the  amount  in  dispute  does  not  exceed 
the  sum  of  two  hundred  rupees.  The  special  provisions  of  Act  IX  of 
1860  have  been  extended  to  Nadya  and  the  24-Pergunnahs.  This  article 
does  not  apply  to  suits  for  wages,  Au).,  in  districts  to  which  the  Aot  has 
not  been  extended  by  Government. 

5. — Under  the  Code  of  Civil  Six  months  ...   When  the  instrument 

Procedure,  Chap.  XXXIX  sued  upon    becomes 

(  Of  summary  procedure  on  due  and  payable. 
negotiable  instruments). 

No.  6.    (No.  6,  Act  IX.)    See  sees.  632^537  of  Act  XIY  of  1882. 
Begular  suits  on  negotiable  instruments  are  provided  for  by  arts. 
69  to  80. 

Part  IV. — One  year. 

G.— Upon  a  Statute,  Act,  Re-  One  year         ...   When  the  penalty  or 
gulation  or  Bye-law,  for  a  forfeiture   is    incur- 

penalty  or  forfeiture.  red. 

No.  6.  (No.  6,  Act  IX  ;  and  sec.  1,  cl.  2,  Act  XIV.)  This,  like  every 
other  article,  applies  only  when  there  are  no  periods  specially  prescribed 
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AOT  XV  SECOND  SCHEDULE— First  Division:  Suits- («mli.) 

OF  Part  1  v.— One  year. 

^^'^'^'      by  any  special  or  local  law.    Penalties  and  forfeitoreB  arc  incurred  ri*^ 
a"^       for  offenies  against  the  Revenne  laws,  which,  "  irenerally  speal^jjwe 
^™-      not  recoverable  in  the  CivU  Courts,  bat  are  ad)udi«ible  by  «»e^«3«^3 
Authorities,  or  in  the  criminal  department."    (See  the  Special  Eeport  of 
the  Indian  Law  Commissioners,  dated  26th  February  1842.) 
As  to  the  forfeiture  of  goods  bought  and  sold  by  inland  tradeia  m  satt, 

&c.,  see  33  Geo.  IIL,  c.  52,  sec.  137.  i.  v  i#   ♦  ♦i,^  c....*.^^^  aT 

A  suit  for  a  penalty  or  forfeiture  by.  or  on  bdialf  of ,  the  Secrotay  of 

State  for  IndiV  in  Council,  if  not  provided  « <>i  ^ V''^.  «9»«?*^^ 
^Tmed  by  art.  149.  The  bye-laws  passed  by  the  Mumcip^CoBUW^ 
STe^  of  a  0we  under  the  authority  of  some  legisbitive  enaotaent  h^m 

the  force  of  law. 

Period  Time  from  which  fmM 

Description  o{  suit.  ,(  limiution.  begini  to  nm. 

7 -For  the  wages  of  « house-  One  ye«r  ...  When  the  w»g««  »e- 
'hold    servant,    artisan    or  oruedue. 

labourer  not  provided  for 

by  this  schedule,  No.  4. 

No  7  (So  7,  Act  IX ;  sec.  1,  cl.  2.  Act  XIV.)  A  mookhteK,  » 
„«««   of  a  company,  or  a  tahHldar    is  not  a  household  aernak 

x^oiS  Company,  2  Ind.  Jur.,  N.  S.,  181 ;  Oroon  r.  aa««>^ 
?0  Tb  2^.  sSf  if .  6  W.  E.,  8.  C,  3.)  The  word '  servant '  «  to 
I  f^;Jli«s  to  a  servant  «u,dKfn  geiuru  as  "  labourer  or  artisan.'  Set- 
^°\!^^  hL,bandry  arTlabourers.  But  a  man  who  cnktvate.  anotii*^ 
vants  m  ^°»^^'{i*„  „£  the  oooupatlon  of  suoh  land  and  of  a  port-; 
i'T  the\^n^  *er^«  i»  ^'>^  a  labourer  employed  on  wa^e.  (Adh 
«  VenkSte  2  Mad..  387).  An  artUt,  such  as  a  portrait-pwnter.  »^ 
ti.  ventata,  *  ™     .        /  artifietr,  snoh  as  a  ■Uvemua 

"^  t!,'SC  \rnot  an  ii^an.  One  who  ^ves' instructions  in  feadX 
or  saddler,  18  not  »»  y^     j      j         ^  »   household  servant  or  »> 

'!5  ""^  wld  87)  There"  is  an  idea  of  vulgarity  attached  to  tto 
artisan  (8  »»«- J";-  A,  waices  not  falling  under  this  article  wiB 
term  arU,^.   J^J^  T^ V    See  atofarts.  4  and  101.    H-.  *» 

«JT™\L^1  ofTw^nt  is  not  the  starting  point  of  Umitatiott  (^ 
of  dismissia  of  a  WBrvani  »  p  r  ^^^  ^  ,  ^^^^ 

^"C^t  t^  w^^  if  a^r^;*  on  a  Lli  montUy  .Oary  «««.  4- 
T*^f«nrt  of  i^h  month  (.ibid).    This  article  appUes  only  to  sadi 

8  -For  the  price  of  food  or  One  year         ...   When     the    food  « 

dri  "k  sold  iy  the  keeper  cf  dnnk  »  debrer^ 

a  hotel,  tavern  or  lodgmg- 

bouse. 

No  ft  fKo  8  Act  IX;  sec.  1,  ol.  2.  Act  XIV.)  A  tavern  is  a  hew 
JSly  u4^  to  seU  Uquors  in  smaU  quantities. 

9._For  the  price  of  lodg-  One  year         ...  WJ-^the  Pno.  be 

Va  9  (So  9,  Act IX ;  sec.  1,  cl.  2,  Act  XIV.)  In  the  •»>«>«»5 
oonteMt  M  sperial  cuatim.  weekly,  monthly  or  year  y  payment,  f^ 
ST^  Stiio  endof  each  week,  month  or  year.    Cf.  art.  110. 
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SECOND  SCHEDULE— First  Division  :  Suits— (contrf.)  Act  XV 

Part  IV.^One  year.  ^^^^^ 

Description  of  suit.  ,  ,^T?.  Time  from  which  period       : 

^^  *^  *  of  limitation.  begins  to  ran.  j^^j,^  jo^ 

10. — To  enforce  a  right  of  One  year  ...    When   the    purchaser 

pre-emption,  whether  the  takes,  under  the  sale 

right  is  founded  on  law,  or  sought    to     be    im« 

general  usage,  or  on  spe-  peached,        physical 

oial  contract.  possession      of     the 

whole  of  the  proper- 
ty sold ;  or  where  the 
subject  of  the  sale 
does  not  admit  of 
physical  possession, 
when  the  instrument 
of  sale  is  registered. 

No.  10.  (No.  10,  Aot  IX  ;  sec.  1,  oL  1,  Act  XIY.)  This  article  does 
not  apply  to  a  suit  to  enforce  a  preferential  right  of  becoming  the 
mortgagee  or  lessee  of  property.  A  suit  to  enforce  a  right  of  pre-mort- 
gage  is  governed  by  art.  120  (Nath  r.  Ram,  I.  L.  B.,  4  All.,  218,  F.  B. ; 
Alu  V.  Sukhan,  I.  L.  R.,  3  All.,  600,  630,  F.  B.)  It  has  been  held  by  a 
Full  Bench  of  the  Allahabad  High  Court,  that  the  saU  referred  to  in 
art.  10  must  be  an  absolute  one,  having  immediate  effect  and  operation 
either  by  physical  possession  or  by  the  creation  of  a  title  under  an 
instrument  duly  registered  (I.  L.  R.,  4  All.,  218).  A  pre-emptor  object- 
ing to  a  conditional  sale  that  has  become  absolute  would  therefore 
have  a  limitation  of  six  years  under  art.  120  (ibid).  A  right  of 
pre-emption,  founded  on  the  Mahomedan  law,  does  not  attach  to  a  lease, 
whether  permanent  or  temporary  (Babooram  v.  Nursing,  25  W.  R., 
43) ;  nor  to  a  conditional  sale  until  it  is  completed  or  rendered  absolute, 
(Gurudyal  r.  Teknarain,  2  W.  R.,  215 ;  Buksha  v,  Tofer,  20  W.  R.,  216)  ; 
nor  to  property  sold  in  eseeoutionf  except  as  laid  down  in  sec.  310  of 
the  Civil  Procedure  Code  (Abdul  v.  Khellat,  10  W.  R.,  165). 

There  can  be  no  physical  possession  of  an  intangible  thing,  such 
as  a  right  to  a  reversion,  or  a  right  of  redemption  of  property  in  the 
usufructuary  possession  of  a  mortgagee.  (See  the  judgment  of 
Stuart,  C.  J.,  in  Jogeshur  v,  Jawahir,  I.  L.  R.,  1  All.,  311,  and  the  Trans- 
fer of  Property  Act ;  and  compare  sec.  1,  cl.  1,  of  Act  XIY  of  1859,  and 
art.  10,  sched.  ii  of  Act  IX  of  1871.)  If  conttrfwtive  possession  were 
in  general  sufficient,  it  would  be  impossible  for  intending  claimants 
to  luiow  of  the  existence  of  rights  inimical  to  their  own  (Beebee  Fatima 
V.  Gossain  €k)bind,  2  W.  R.,  5). 

If  A  moTtgSkgee  in  possession  purchases  the  property,  limitation  runs 
from  the  date  of  the  purchase  (I.  L.  R..  2  All.,  409).  A  conditional 
sale  becoming  absolute  does  not  necessarily  transfer  the  possession  to  the 
mortgagee.    (See  I.  L.  R.,  4  All.,  291.) 

Taking  visible  and  tangible  possession  of  property,  or  materially 
enjoying  the  rents  and  profits  Uiereof,  is  takhig  physical  possession. 
What  is  often  called  possession  in  this  country  is  not  actual  or  khas 
posfessiouy  but  the  receipt  of  the  rents  and  profits  (Mullick  r.  Muleka, 
I.  L.  R.,  10  Calc,  1112,  1124).  It  has  been  held  by  the  AUaliabad  High 
Court  that  an  undivided  share  of  a  puttidari  estate  under  the  manage- 
ment of  the  lumberdar  is  not  susceptible  of  physical  possession  (Unkar 
r.  Narain,  I.  L.  R.,  4  All.,  24,  F.  B.) 

Physical  possession  of  the  whole  of  the  property  sold  must  be  taken 
before  limitation  commences  to  run  under  the  first  portion  of  this 
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Act  XV  SECOND  SCHEDULE— Piest  Division  :  Sum— (am«rf.) 

^^J^  Part  IV.  —  One  year. 

article.    (See  Bhole  v.  Imam,  I.  L.  B.,  4  All.,  179 ;  Jaikaran  v.  Gnnga, 

ABT.  11.    I.  L.  IL,  3  All.,  176.) 

There  is  nothing  to  prevent  the  pre-emptor  from  bringing  his  action 
immediately  after  the  sale,  and  be/ore  the  transfer  of  possession  or  the 
registration  of  the  kabala.  (See  Lekranee  v.  Jankee,  W.  R.,  Gap  No., 
286.)  Custom  or  contract  may  give  a  person  a  right  of  pre-mortgage 
or  pre-lease.  (See  Ashik  v.  Mathora,  I.  L.  R.,  6  ML.,  187.)  Bat  such 
rights  are  not  rights  of  pre-emption. 

The  date  of  endorsing  the  certificate  of  registration  is  the  date  of 
registration.  (Sec.  60,  Act  III  of  1877.)  Every  sale  of  intangible  real 
property  (which  is  incapable  of  physicid  possession)  mnst.  nnder  sec  54 
of  the  Transfer  of  Property  Act,  be  made  by  a  registered  instnunent. 

Description  of  suit.  ,  .f^"}"^.  '^^^  J^^^^P  7^'**  P*^ 

«^«Qv«i|>i.  v«  V*  ouiw.  ^1  hmitation.  begins  to  run. 

11.— By  a  person  against  One  year  ...  The  date  of  the  order, 
whom  an  order  is  passed 
under  section  280, 281,  282 
or  335  of  the  Code  of  Civil 
Procedure,  to  establish  his 
right  to,  or  to  the  present 
possession  of,  the  property 
comprised  in  the  order. 

No.  11.  (Sees.  246  and  269,  Act  YIII  of  1859.)  Eeddende  eimpiU 
HngulUy  the  words  in  the  first  column  may  be  read  thus :  **  By  a  person 
against  whom  an  order  is  pa$>8ed  under  sees.  280,  281,  282  of  the  Code 
of  Civil  Procedure,  to  establish  his  right  to  the  property  oomprised  in 
the  order,  or  by  a  person  against  whom  an  order  is  passed  under  sec  835 
of  the  Code  of  Civil  Procedure  to  establish  liis  right  to  the  present  pos- 
session  of  the  property  comprised  in  the  order.**  Reading  the  article  thna, 
its  language  will  exactly  correspond  to  the  provisions  of  sec.  283  and  the 
second  para,  of  sec.  336  of  the  Code  of  Civil  Procedure.  As  to  the  differ- 
ence between  a  suit  to  establish  a  right  to  present  possession,  and  a  snit 
to  establish  a  right  generally,  see  R^goo  v.  Rikhivandas,  11  Bomb..  174. 

Sees.  280,  281,  282  of  the  Code  correspond  to  sec.  246  of  Act  Yin  of 
1859  ;  and  sec.  335  of  the  Code,  to  sec.  269  of  Act  YIII  of  1869.  Under 
Act  YIII  of  1869  the  one  year's  limitation  applied  to  suits  of  this  daas. 
Act  IX  of  1871  repealed  this  limitation-clause  and  did  not  re-enaot  it. 
The  editor  of  the  Indian  Statute  Book  (Mr.  Stokes)  was  of  opinion  that 
the  general  limitation  of  six  years  nnder  art.  118,  Act  IX,  applied  to  soch 
suite.  The  Bombay  High  Court  was  of  opinion  that  one  year's  limita- 
tion under  art.  16  of  that  Act  applied.  The  Calcutta  High  Court  held 
that,  in  the  case  of  claims  to  land,  the  twelve  years'  limitation  applied. 
(See  the  cases  qaoted  below.)  Even  now  an  order  passed  nnder  sec  246  or 
sec.  269  of  Act  YIII  of  1859  is  not  governed  by  this  article.  (See 
p.  186,  si^ra;  and  I.  L.  R.,  9  Calc,  43, 163  and  230,  and  12  C.  L.  R.,  55a) 
The  limitation  prescribed  for  an  ordinary  st^t  to  establish  any  tight  to 
property  (six  years  or  twelve  years,  as  the  case  may  be)  applies  to  BxdtB  by 
persons  against  whom  sudi  an  order  has  been  passed.  (See  1  Shome, 
26  ;  2  Shome.  160 ;  I.  L.  R.,  4  Calc,  610  ;  I.  L.  R.,  9  Calc,  164, 230,  and  the 
cases  cited  therein.)  The  Bombay  High  Court,  however,  have  held  (tee 
I.  L.  R.,  4  Bomb.,  21,  23,  and  611)  that,  under  Act  IX  of  1871,  art  15 
(corresponding  to  art.  13  of  this  Act)  applied  to  such  a  suit  in  respect 
of  an  order  under  sec  246  of  Act  YIII  of  1859. 
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This  article  applies  even  if  the  suit  is  for  recovery  of  possession,  or  -, 

for  confirmation   of  possession,  of  the  property  in  respect  of  which  an  * 

adverse  order  under  sec.  281  has  been  made  in  the  execution  depart- 
ment (Shiboo  V.  Madden,  I.L.  R.,  7  Calc,  608;  Brijo  v.  Ram,  21  W.  R., 
133).  This  article  does  not  apply,  unless  the  order  is  passed  after 
making  an  investigation  as  prescribed  by  the  Civil  Procedure  Code. 
(See  Juggobundhoo  v.  Sachya,  16  W.  R.,  22  ;  Venkapa  v,  Chenbarapa, 
I.  L.  R..  4  Bomb.,  21 ;  Rashbehary  v.  Buddun,  12  C.  L.  R.,  650.)  If  the 
claim  case  is  withdrawn  or  struck  off  for  default,  the  article  does  not 
t^PPlj*  (Kallu  V.  Brown,  I.  L.  R.,  3  AIL,  504  ;  Bhika  r.  Sakarlal,  I.  L.  R., 
5  Bomb.,  440.  But  of.  21  W.  R.,  409,  and  24  W.  R.,  411.)  Where  the 
Court  disallows  a  claim  by  reason  of  the  claimant  not  having  given 
evidence  in  support  of  his  claim,  the  order  is  an  order  to  which  the 
article  applies  (Sreemunto  v,  Syud  Tajooddeen,  21  W.  R.,  409 ;  Tripoora 
0.  Ijjuthunessa,  24  W.  R.,  411).  A  mere  refusal  to  postpone  the  sale  of 
property  attached  in  execution,  without  an  investigation  into  the 
claim  preferred,  is  not  an  order  to  which  the  article  applies  (Sah 
Mukkun  v.  Sah  Eoondun,  15  B.  L.  R.,  228,  P.  C. ;  24  W.  R.,  75).  If  no 
investigation  is  made  on  the  ground  that  the  claim  is  designedly  or 
unnecessarily  delayed,  the  article  does  not  apply  (Syed  Mahomed  v. 
Eanhya,  2  W.  R.,  263  ;  I.  L.  R.,  4  Bomb.,  21 ;  and  p.  185,  supra).  The 
article  does  not  also  apply  where  no  claim  has  been  preferred  in  the 
execution  department.  (See  Lalchand  v.  Sukharam,  3  Bomb.,  139  ;  Babu 
Pertab  r.  Babu  Brojolall,  7  W.  R.,  253,  F.  B.)  Where  the  claim  to  pro- 
perty attached  is  neither  admitted  nor  rejected,  but  intimation  of  it 
IS  given  at  the  time  of  sale,  the  article  does  not  apply  (Baboo  Jodoonath 
V,  Radhamonee,  7.  W.  R.,  256,  F.  B.) 

The  person  against  whom  an  order  is  made  under  sees.  280,  281  or 
282  is  either  the  decree-holder  or  the  claimant  (Mannu  r.  Harsukh,  I.  L. 
R.,  3  All.,  233  ;  Bhyrub  v.  Meer  Abdool,  8  W.  R.,  93).  The  judgment- 
debtor  is  not  bound  by  the  order  except  where  he  is  actually  made  a 
party  to  the  proceeding  (Imbichi  r.  Eakkemat,  I.  L.  R.,  1  Mad.,  391). 
A  party  suing  in  his  own  character  is  not  bound  by  an  order  against 
him  in  a  representative  character  (Kalimohun  v.  Anundomoni,  9  C. 
L.  R.,  18).  The  date  of  the  order  is  the  date  on  which  it  is  signed,  not 
that  on  which  it  is  verbally  made  (Bapu  v.  Laksman,  10  Bomb.,  19). 

Orders  passed  under  sees.  280,  281,  282  of  the  Civil  Procedure  Code 
are  conolueive  on  all  the  parties  unless  overruled  by  regular  suit  under 
this  article.  (See  p.  103,  note  (10),  evpra;  and  I.  L.  R.,  2  All.,  455).  But 
a  purchase  by  the  claimant  of  the  judgment-debtor's  property  during 
attachment,  though  void  and  insufficient  to  entitle  him  to  obtain  an 
order  of  release,  may  be  validated  by  the  subsequent  payment  of  the 
judgment-debt  and  consequent  withdrawal  of  the  attachment  (Umesh 
V.  Raj  BuUabh,  I.  L.  R.,  8  Calc,  279).  The  claim  in  such  a  case  is  not 
oonsidered  as  **  disallowed  finder  sec.  281." 

Sec.  332  of  the  Civil  Procedure  Code  allows  a  party  against  whom 
an  order  is  passed  under  that  section  to  bring  a  regular  suit  to  establish 
his  right  to  the  present  possession  of   property,  but  such  a  suit  is  not 

fovemed  by  this  article.  Even  art  13  does  not  apply  to  such  a  suit.  (See 
.  L.  R.,  8  Mad.,  82.)  This  article  or  any  other  article  cannot  save  a  suit 
brought  within  the  time  prescribed  by  it,  from  any  bar  arising  out  of  any 
other  provision  of  the  law.  Thus,  if  a  person  who  has  been  out  of  posses- 
sion of  property  for  more  than  twelve  years,  puts  in  a  claim  under  sea  278 
of  the  CivU  Procedure  Code,  and  his  claim  being  rejected  under  sec.  281, 
be  brings  a  suit  to  establish  his  right  within  one  year  of  the  order  of 
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rejection,  although  the  suit  is  not  barred  by  art.  11,  the  plain tiifs  ri^i 

ABT.  12.  jjxxut  be  considered  to  haye  been  extinguished  by  twdye  years*  disportes- 
sion.  So  again,  if  the  property  attached  in  execution  is  not  released  under 
sec  281,  Civil  Procedure  Code,  but  sold  by  order  of  the  Court,  the  unsuc- 
cessful claimant  must  bring  bis  suit  within  one  year  from  the  date  cf  the 
order  under  sec.  281,  and  the  subsequent  sale  will  not  give  him  a  fresh 
start.  (See  Settiappan  r.  Sarat,  3  Mad.,  220.)  Eyen  if  the  suit  is  insti- 
tuted within  one  year  of  the  sale  under  art.  12,  it  will  be  barred  under 
art.  11,  unless  it  is  brought  within  one  year  of  the  rejection  of  the  claim. 

n  .»:»»:^«  «*  .«:*  Period  Time  from  which  period 

DescriDtion  of  suit  ^^  limitation.  begins  to  run. 

12. — ^To  set  aside  any  of  the  One  year  ...   When  the  sale  is  cos* 

following  sales :  —  firmed,      or      would 

(a)  sale  in  execution  of  a  otherwise   have    be* 

decree  of  a  Civil  Court :  come  final  and  con- 

(6)  sale  in  pursuance  of  a  elusive  had  no  such 

decree  or  order  of  a  Col-  suit  been  brought 

lector  or  other  ofBcer  of 

revenue ; 

(c)  sale  for  arrears  of  Go- 
vernment revenue,  or 
for  any  demand  recover- 
able as  such  arrears ; 

(d)  sale  of  a  patni  taluq 
sold  for  current  arrears 
of  rent. 

Explanation,'-ln  this  clause 
*  patni*  includes  any  in- 
termediate tenure  saleable 
for  current  arrears  of  rent. 

No.  12.  (No.  14,  Act  IX  ;  sec.  1 ,  cl.  3,  Act  XIV.)  This  article  does  not 
apply  where  the  suit  is  not  snbttanti-ally  a  suit  to  set  aside  a  sale  (of 
one  of  the  kinds  mentioned  in  the  article).  Thus,  a  suit  to  recover 
property  by  setting  aside  a  certificate  of  sale,  which  wrongly  included 
rights  and  interests  which  had  not  been  really  sold,  is  not  governed  bj 
this  article  (Baboo  Pertaub  v.  Baboo  Brojolall,  7  W.  R.,  253,  F.  B.) 
A  suit  to  recover  what  has  been  taken  in  excess  of  what  has  been  really 
sold  is  not  a  suit  to  set  aside  the  sale  (Musst.  Shureefattmnessa  r.  Lachmi, 
7  N.  W.  P.,  288).  Where  the  rights  and  interests  of  a  judgment-debtor 
have  been  sold  in  execution,  a  third  person  suing  to  recover  the  propertf 
on  the  gprotmd  that  the  property  or  a  share  of  it  belongs  to  him.  need 
not,  and  can  not  properly,  claim  to  set  aside  the  sale  (Suryanna  r. 
Durgi.  I.  L.  R.,  7  Mad.,  259  ;  Nothu  v,  Badridas,  I.  L.  B.,  5  AIL,  614  ;  Tonoo 
V.  Moheshur,  24  W.  R.,  302 ;  Eripanath  r.  Nitokalee,  8  W.  B.,  358).  A 
plaintiff  suing  in  his  own  character  is  not  bound  by  this  article  to  sue  to 
set  aside  a  sale  of  property  in  execution  against  himself  in  a  represent 
tative  character  (KaUmohun  v.  Anundmoni,  9  C.  L.  B..  18).  Where  the 
property  itself  (and  not  merely  the  interest  of  a  particular  person)  has 
been  sold?  the  sale  must  be  set  aside  under  this  article  before  the  pro- 
perty can  be  recovered,  although  the  plaintiff  was  no  party  to  the 
proceeding  under  which  the  sale  took  place  (I.  L.  B.,  7  Mad.,  258). 
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The  oonfirmation  of  a  sale  under  the  Civil  Procedure  Code  binds  the      

parties  to  the  snit  and  the  pnrchaser,  and  no  regular  suit  lies  to  set  aside  abt.  12. 
such  a  sale  on  the  ground  of  irregularity  in  publishing  or  conducting 
the  sale.  (Sec.  312.)  But  a  sale  in  execution  of  a  decree  which  is 
barred  by  limitation  at  the  date  of  sale,  may  be  set  aside,  if  the  decree- 
holder  himself  purchases  at  the  sale.  Such  a  case  occurs  when  the 
judgment-debtor  s  plea  that  execution  is  barred  by  limitation  is  held 
to  be  a  good  plea  on  an  appeal  decided  after  the  sale  (Mina  Eumari  v, 
Juggat,  I.  L.  B..  10  Calc,  220).  The  subsequent  reversal  of  the  decree, 
in  execution  of  which  property  is  sold,  does  not  give  the  judgment-debtor 
a  fresh  start  from  the  date  of  such  reversal.  If  his  suit  to  set  aside 
the  sale  is  maintainable,  it  must  be  brought  within  oue  year  as  provided 
in  this  article  (Parshadi  v,  Mahomed,  I.  L.  B.,  5  All.,  67.3). 

JSoj^Jide  purchasers  for  valuable  consideration  and  without  notice 
are  not  in  every  case  protected  from  having  the  sale  set  aside  in  a  reg^u- 
lar  suit.  Each  case  is  to  be  decided  upon  its  own  merits  in  aocordanoe 
with  the  principles  of  justice,  equity,  and  good  conscience  (Abdool  r. 
Nawab  Raj,  9  W.  R.,  196,  F.  B.)  The  subsequent  reversal  of  the  decree 
per  se  does  not  render  the  sale  invalid  as  against  such  a  purchaser  (Jan  Ali, 
10  W.  R.,  154.)    As  to  vnconecionable  sales,  see  I.  L.  R.,  11  Calc,  136,  P.  C. 

Where  the  decree  and  the  proceedings  resulting  therefrom  are  vitiated 
by  fraud,  a  suit  to  set  aside  the  sale,  it  has  been  held,  is  governed 
by  art.  95  (Natha  v,  Natha,  I.  L.  R.,  6  All.,  406).  But  cf.  I.  L.  R.. 
3  Calc,  504  ;  and  I.  L.  R..  6  All.,  75.  In  some  cases  the  application  of 
art.  12  in  conjunction  with  sec.  18  will  be  sufficient  to  protect  the 
plaintiff  against  a  person  who  is  guilty  of  the  fraud.  (See  I.  L.  R., 
2  Calc,  1,  8.)  This  article  does  not  apply  to  an  execution-sale  held  by 
a  Court  feithout  jurisdiction  (Sriman  v.  Yamuna,  I.  L.  R..  5  Mad.,  54 ; 
I.  L.  R.,  7  Mad,,  258),  for  such  a  sale  is  not  merely  voidable  bat  void 
ab  initio. 

Where  one  of  two  judgment-debtors  purchased  the  decree  in  the 
name  of  another  person,  and  such  purchase  had  the  legal  effect  of 
Batisfying  the  judgment-debt,  a  suit  by  the  other  judgment-debtor  to 
recover  his  property  which  had  been  sold  in  execution  at  the  instance 
of  the  benamidar,  was  held  to  be  substantially  a  suit  to  set  aside  the 
gale.  The  sale  was  not  ipso  facto  void  by  reason  of  the  judgment-debt 
having  been  satisfied,  but  was  only  voidable  at  the  instance  of  the  plain- 
tiff (Abul  V.  Abdool,  I.  L.  R.,  2  Calc,  98).  Sec.  33  of  Act  XI  of  1859  pro* 
vides  that  the  Civil  Courts  shall  not  annul  a  revenue-sale  except  upon 
the  ground  of  its  having  been  made  contrary  to  the  provisions  of  that 
Act,  and  then  only  under  certain  conditions.  But  it  has  been  held  that, 
where  nothing  was  due  from  the  plaintiff  which  could  legally  be  reco- 
vered from  him  as  an  arrear  of  revenue,  the  sale  of  his  property  by  the 
Collector  was  totally  without  jurisdiction  ^  and  could  be  set  aside  by  the 
Civil  (yonrt,  although  there  was  no  irregularity  in  publishing  and 
conducting  the  sale,  and  no  appeal  to  the  Commissioner  against  it 
(Byjinath  v.  Lalla.  10  W.  R.,  F.  B..  66).  Such  a  sale  is  no  legal  sale,  and 
is  absolutely  void  (12  W.  R.,  276,  311  ;  13  W.  R.,  381). 

In  order  that  this  article  may  apply,  the  revenue-sale  must  be  a  real 
gale  for  arrears,  and  not  merely  a  device— part  of  the  machinery  as  it 
•^ere— to  effect  a  fraud.  In  such  a  case  the  sale  may,  as  between  the 
plaintiff  and  the  parties  to  the  fraud,  be  considered  as  a  private  sale 
(Nawab  Sldhee  v,  Cjoodhyaram,  5  W.  R.,  P.  C,  83,  88).  The  plaintiff  suing 
for  relief  on  the  ground  of  such  fraud  may  maintain  a  suit,  if  not  to 
set  aside  the  sale,  to  have  the  property  reconteyed  to  him.  (See  Bhoobun 
r.  Ram  Soonder,  I.  L.  R.,  3  Calc,  300 ;  Amiroonnissa  v.  The  Secretary  of 
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State,  I.  L.  B.,  1 0  Calc,  63.)   Art.  95  may  apply  to  a  suit  of  this  description. 

ART.  13.  (See  I.  L.  B.,  3  Calo.,  300.)  In  some  cases  the  twelve  years*  rnle  has  been 
applied.    (See  I.  L.  B.,  3  Gale,  504  ;  and  I.  L.  B.,  6  All.,  15.) 

Gl.  (^).—The  order  mentioned  in  this  clause  means  an  order  of  the 
nature  of  a  decree,  or  one  made  by  the  Bevenne  Officer  in  his  judicial 
capacity  (Sakharam  v.  The  Collector,  8  Bomb.,  F.  B.,  219).  A  sale  of 
land  by  a  non -judicial  order  of  the  Collector  is  not  governed  by  the  one 
year*s  limitation  under  this  article  (ibid). 

CI.  (c).— For  "  demands  recoverable  as  arrears  of  revenue,"  see  Act  VII 
of  1868,  B.  C,  and  sec.  5,  Act  XI  of  1859. 

CI.  (d). — A  sale  of  a  putni  or  other  intermediate  tenure  for  arrears 
(of  rent)  other  than  those  of  the  current  year  is  not  governed  by  this 
article. 

As  to  when  a  revenue-sale  becomes  final  and  conclusive,  see  sec.  27, 
Act  XI  of  1859,  as  modified  by  sees.  2  and  4  of  Act  YII  of  1868,  B.  C. ;  and 

I.  L.  B.,  8  Calc,  329.    As  to  when  it  is  necessary  to  set  aside  a  sale,  see 
the  notes  under  arts.  12, 13,  and  91. 

Description  of  suit.  ,  ,?*^l^f  Time  from  which  period 

*,«,v*  putvu  MM.  oiMi.  ^£  limitation.  begins  to  run. 

13. — To  alter  or  set  aside  a  One  year         ...   The  date  of  the  final 
decision  or  order  of  a  Civil  decision  or  order  in 

Court  in  any    proceeding  the  case  by  a  Court 

other  than  a  suit.  competent  to  deter- 

mine it  finally. 

No.  13.  (No.  15,  Act  IX  ;  sec.  1,  cl.  5,  Act  XIY.)  Where  thesimple ques- 
tion raised  is  whether  the  Civil  Court's  summary  decision  or  order  under 
any  particular  law  was  rightly  given  or  made,  and  the  suit  is  merely  to  set 
aside  the  decision  or  order,  such  suit,  if  maintainable,  must  be  governed  by 
this  article.  (See  Loknarain  r.  Banee  Myna,  7  W.  B.,  199,  F.  B.)  Where 
the  Court  has  no  jurisdiction,  its  decision  or  order  will  bind  no  one,  and  it 
will  not  be  necessary  to  sue  to  set  it  aside  ( Wooma  r.  Bam  Buksh,  16  W.  B., 

II ,  13).  A  suit  which  is  virtually  and  substantially  a  suit  to  set  aside  a 
summary  decision  or  order  (a  decision  or  order  in  a  miscellaneous  proceed- 
ing) is  also  governed  by  this  article,  even  if  the  plaint  does  not  in  terms  seek 
to  set  aside  such  decision  or  order.  The  test  is,  whether  the  summary 
decision  or  order  could  be  set  up  as  a  bar  or  impediment  to  the  maintenance 
of  the  suit.  If  it  could,  then  it  might  be  said  that  the  suit  is  brought  in 
reality,  though  not  in  words,  to  set  aside  the  summary  decision  or  order 
(Durgaram  v,  Nundocoomar,  1  Shome,  26,  citing  Loknarain's  case  in 
7  W.  B.,  199,  F.  B.)  But  where  the  law  expressly  provides  that,  notwitii- 
standing  the  summary  order,  a  suit  may  be  brought  to  establish  the  right, 
it  is  not  necessary  to  set  aside  the  order  (ibid).  Sees.  283, 332  and  335  of 
the  Civil  Procedure  Code,  sec.  9  of  the  Specific  Belief  Act,  and  sec.  17 
of  Act  XIX  of  1841  expressly  allow  such  suits  to  be  brought.  Suits  in 
respect  of  orders  referred  to  in  sees.  283  and  335  of  the  Procedure  Code 
are,  however,  governed  by  another  special  article.  No.  11.  But  a  suit  to 
establish  right  after  an  adverse  order  under  sec.  9  of  the  Spedflc  Belief 
Act  (see  p.  331,  supra)  or  Act  XIX  of  1841  (7  W.  B.,  199,  F.  K)  is  not 
governed  by  any  special  rule  of  limitation,  and  may  be  brought  within 
the  ordinary  period.  It  has  also  been  held,  that  an  order  under  Act  XXVII 
of  1860  is  no  bar  to  a  suit  upon  title  though  brooght  after  the  one  year 
allowed  by  this  article  (Kalee  v,  Srimati  Eylasmoni,  8  W.  B.,  126).  In 
a  suit  to  recover  property  which  has  been  improperly  sold  by  the 
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guardian  of  an  infant  nnder  an  order  of  the  Givil  Oonrt  (vide  seo.  18,  .rTTi 
Aot  XL  of  1858),  it  is  not  necessary  to  set  aside  such  order  (Sikher  «.  ^^^*  ^*' 
Dalputty,  I.  L.  B.,  5  Galo.,  363).  It  was  suggested  by  Sir  B.  Peaoock,  C.  J., 
and  held  by  Norman,  J.,  that  a  suit  to  reooyer  money  that  has  been 
erroneously  paid  away  to  a  rival  deoree-holder  under  sec.  270  of  Act  YIII 
of  1859  should  be  treated  as  a  suit  to  recover  the  money  by  setting  aside 
the  order  of  the  Court  in  the  execution  department  (Gogaram  r. 
Kartik,  9  W.  B.,  514  ;  Wooma  v.  Bambuksh,  16  W.  B.,  11).  But  sec.  295 
of  Act  XrV  of  1882  expressly  enacts  that  if  the  assets  realized  in  exe- 
cution be  paid  by  the  Court  to  a  person  not  entitled  to  receive  the  same, 
any  person  so  entitled  may  sue  such  person  to  compel  him  to  refund 
the  assets.  The  order  of  the  Court  is  carried  into  efiPect  once  for  all, 
but  is  no  impediment  to  a  regular  suit  for  the  refund ;  Mid  for  the 
reasons  stated  by  Markby,  J.,  in  1  Shome,  26,  it  may  be  fairly  contended 
that  it  is  not  necessary  to  set  aside  such  orders.  It  should  be  observed, 
however,  that  the  Bombay  High  Court  considered  an  order  under  sec.  246 
of  Aot  VIII  of  1859  as  a  final  bar  of  the  disputed  right,, and  that 
it  was  necessary  to  set  aside  such  order.  (Seel.  L.  B.,  4  Bomb,  611.) 
The  same  remarks  might  apply  to  orders  under  sec.  332,  Act  XIV  of 
1882,  but  there  is  this  difference  that,  orders  under  that  section  are 
declared  to  be  finals  unless  contested  in  a  regular  suit.  Where  a  Judge 
or  a  Collector  does  not  entertain  an  application,  or  refuses  to  pass  an 
order  on  the  ground  that  he  has  no  jurisdictiou,  this  article  cannot 
apply  (Musst  Momudannessa  v,  Mahomed  Ali,  1  W.  B.,  40  ;  Kristodass  «?. 
lUonkant,  I.  L.  B.,  6  Calc,  142).  An  order  passed  without  jurisdiction 
need  not  be  set  aside  (Debi  Persad  v.  Jafar  Ali,  I.  L.  B.,  3  Ail.,  40  ;  see 
also  Bam  Kissen  v.  Bhowani,  I.  L.  B.,  1  AIL,  333,  336.  F.  B.)  Where  a 
Court  having  jurisdiction  has  passed  an  order  against  which  the  law 
allows  no  appeal,  limitation  will  run  from  the  date  of  such  order  and  not 
from  the  date  of  the  order  passed  on  appeal  (Olumonissa  v,  Buldeo, 
7  W.  B.,  151).  An  order  in  an  execution'^tooe&dlnf^  is  an  order  in  a 
ruit  (I.  L.  B.,  8  Mad.,  82). 

Description  of  suit.  ,  i?«T|<>5  Time  from  which  period 

^wwipuvu  w*  outv  ^1  hmitation,  begms  to  run. 

14.— To  set  aside  any  act  or  One  year         ...  The  date   of  the  act 
order  of  an  officer  of  Gov-  or  order, 

ernment  in  bis  official  capa- 
city, not  herein  otherwise 
expressly  provided  for. 

No.  14.  (No.  16,  Aot  IX.)  See  notes  to  preceding  article.  It  has  been 
held  that  the  Civil  Court  has  no  power  to  set  aside  an  order  passed  under 
the  Land  Begistration  Act,  VII  of  1876,  B.  C.  Besides,  sec.  89  of  that 
Aot  expressly  allows  a  regular  suit  for  possession  of,  or  for  a  declaration 
of  right  to,  immoveable  property,  notwithstanding  any  orders  under 
the  Act.  Such  a  suit  is,  therefore,  not  governed  by  this  article  (Luchmon 
v.  Eanohun,  I.  L.  B.,  10  Calc,  525).  When  the  suit  is  not  merely  or 
necessarily  a  suit  to  set  aside  an  official  act  of  the  Collector,  but  one  to 
recover  immoveable  property,  this  article  does  not  apply  (Knshnamma 
V,  Acharyya,  I.  L.  B.,  2  Mad.,  306).  Under  Act  XIV  of  1859  a  suit 
merely  to  set  aside  an  official  act  was  not  expressly  provided  for,  but 
was  governed  by  the  six  years*  limitation  under  sec.  1,  oL  16  (Kebnl  Bam 
t?.  The  Ck)veroment,  6  W.  B.,  47). 
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n^.^:^f;/.ti  ^t  •»:»  Period  Time  from  which  period 

ABTS.  Description  of  suit  ^^  limiution.  begins  to  ron. 

15—17.    15^ — Against  Government  to  One  year  ...    When  the  attachment, 

set  aside  anj   attachment,  lease  or  transfer    is 

lease  or    transfer    of   im-  made, 

moveable  prMperty  by  the 
revenue  aachdrities  for  ar- 
rears of  Qovernment  reve- 
nue. 

No.  16.  0^0. 17,  Act  IX ;  sec.  1,  cL  4,  Act  XIV.)  When  a  Ohatwal 
becomes  a  defaulter,  it  is  in  the  power  of  Government  to  make  over  hia 
tenure  to  another  person  on  the  condition  of  making  good  the  arrear 
due  ;  or  to  transfer  it  or  to  dispose  of  it  in  some  other  form.  (8eo  5, 
Beg.  XXIX  of  1814.)  A  suit  to  set  aside  such  a  transfer  is  governed 
by  this  article  (Chittro  v.  The  Assistant  Commissioner  of  the  Sonthal 
Pergunahs.  14  W.  B.,  203). 

Under  the  North- Western  Provinces  Land  Bevenue  Act,  XIX  of 
1873,  sees.  150  and  154,  the  defaulter's  patti  or  mahal  may  be  attached 
and  taken  under  direct  management.  A  share  or  patti  of  a  wuikal  may 
also  be  transferred  for  a  limited  time  to  a  solvent  co-sharer  in  the 
mahal,  on  condition  of  his  paying  the  arrear  due  from  the  pmUi, 
(Sec  167). 

16. — Against  Government  to  One  year         ...   When  the  payment  is 
recover  money  paid  under  made, 

protest  in  satisfiustion  of 
a  claim  made  by  the  reve- 
nue authorities  on  account 
of  arrears  of  revenue  or 
on  account  of  demands  re- 
coverable as  such  arrears. 

No.  16.  (No.  18,  Act  IX;  sec.  1,  cl.  4,  Act  XIV.)  When  prooeed- 
ings  are  taken  under  Chap.  V  of  the  North- Western  Provinces  Land 
Bevenue  Act,  the  defaulter  may  pay  the  amount  of  arrears  claimed, 
nnder  protest,  to  the  officer  taking  such  proceedings,  and  upon  sndi 
payment  the  proceedings  (arrest,  distress,  attachment,  &c)  riiall  be 
stayed,  and  such  defaulter  may  sua  the  Government  in  the  Civil  Court 
for  the  amount  so  paid.  (Sec.  189,  Act  XIX  of  1873.)  As  to  whether  an 
unsuccessful  appeal  to  the  higher  Bevenue  Authorities  against  an  order 
for  the  payment  of  revenue  at  a  higher  rate,  and  the  subsequent  pay- 
ment of  the  alleged  excess  without  any  actual  protest,  make  the  pay- 
ment a  "  payment  under  protest,*'  see  Kebalram  v.  The  Government, 
5  W.  B.,  47.  If  money  has  been  paid  under  protest  for  several  years, 
only  one  year's  amount  can  be  recovered  under  this  clause.  (6  W.  B.,  47 ; 
11  Bomb.,  1.) 

17.— Against  Government  for  One  year         ...   The    date    of    deier- 
oompensation  for  land  ac-  mining  the    amount 

quired  for  public  purposes.  of  the  compensattoo. 

No.  17.  (Na  19,  Act  IX.)  This  article  does  not,  evidently,  apply  to 
snita  against  a  person  who  may  have  received  from  Giovemmant 
the  whole  or  any  part  of  the  compensation  awarded  under  Aot  X 


APPENDIX.  5I5» 

SECOND  SCHBDULE-FiBST  Division:  Suits— (row/d)  Act  XV 

Part  IV. — One  year,  jg-- 

of  1870.    (See  seo.  40  of  the  Act.)    It  has  been  held  that  art.   120      

applies  to  sach  a  suit  (Roy  Nind  v.  Mir  Aba,  6  G.  L.  B.,  46).  abts. 

The  €k>yernment  is  not  considered  as  a  depositary  of  the  money  till  18 — 20. 
■nch  time  as  it  is  made  over  to  the  owner  of  the  land.    (11  W.  B.,  1.) 
The  suit  against  Government  most  be  brought  within  one  year. 

Description  of  suit.  ,  f^^f,.  Time  from  which  period 

18.— Like  suit  for  compensa-  One  year         •••   The  date  of  the  re- 
tion  when  the  acquisition  fusal  to  complete, 

is  not  completed. 

No.  18.  (No.  20»  Act  IX.)  When  the  Government  declines  to  complete 
the  acqoisitioQ,  the  Collector  is  boand  to  determine  the  amount  of 
oompensation  due  for  the  damage  (if  any)  done  to  the  land  (by  the 
clearing,  digging  or  marking  it  out)  and  to  pay  such  amount  to 
the  preson  injurMl.    (See  sec.  64,  Act  X  of  1870.) 

19. — For  compensation  for       One  year         ...    When    the  imprison- 
false  imprisonment.  ment  ends. 

No.  19.  (No.  21,  Act  IX.)  See  p.  241  (note),  ev^a,  "  False  imprison- 
ment."— Unlawful  detention  of  the  person,  t.^.,  without  sufficient  author- 
ity. The  illegal  execution  of  a  lawful  warrant  or  process  may  amount 
to  false  imprisonment.  The  article  applies  to  suite  for  ecmpemation — 
not  for  removal  of  the  injury. 

20. — By  executors,  adminis-  One  year         ...   The  date  of  the  death 
trators  or  representatives  of     the      person 

under    Act    No.    XII    of  wronged. 

1855  {to  enable  executors, 
administrators  or  represent' 
atives  to  sue  and  be  sued 
for  certain  wrongs). 

No.  20.  (No.  12,  Act  IX.)  This  article  applies  to  certain  suits  by 
executors,  ^8co,  No.  33  applies  to  similar  suits  against  executors,  6cg. 
Act  XII  of  1856  enabled  executors,  &c.,  to  sue  and  be  sued  for  damagen 
for  certain  torts  which,  aocordiug  to  the  law  then  in  force,  did  not 
survive  to,  or  against,  such  executors,  &c.  A  suit  for  the  value  of  an 
elephant  wrongly  sold  by  a  deceased  person,  or  for  recovery  of  money 
due  by  a  deceased  agent,  against  the  representative  of  the  deceased,  is 
not  governed  by  Act  XII  of  1856  (Sreemutty  Ohundermoni  v,  Santo- 
moni,   I    W.  R.,  261  ;  Nujuf  v,  Patterson,  2  N.,  W.  P.,  103). 

A  suit  by  executors,  &c.,  of  the  person  wronged,  under  Act  XII  of 
1856,  lies  only  when  such  wrong  has  caused  pecuniary  loss  to  the  estate 
of  such  person  ;  but  a  suit  against  executors,  &c.,  of  a  deceased  wrongs 
doer  lies,  though  no  pecuniary  loss  was  occasioned  by  it  to  the  plaintiff 
TGokul  Ohunder  r.  Musst.  Burreck,  2  Hay,  326).  Causes  of  action  for 
defamation,  assault  or  other  personal  injuries  not  causing  the  death  of 
the  party  do  not  survive  to  and  against  executors,  ko.  A  cause  of  action 
to  sue  for  restitution  of  conjugal  rights  or  for  a  diyorce  does  not  also 
survive  to  executors,  &c.  (See  sec.  268,  Act  X  of  1866,  and  sec.  89,  Act  Y 
of  1881.) 
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'  TVMi«»;,vf;An  Af  .n.'f  Period  Time  from  which  period 

—  Description  of  suit  of  limitation,  begins  to  run. 

21—26.    21.— By  exeoators,  ad  minis- One  year         ...   The  date  of  the  death 
trators   or    representatives  of  the  person  killed, 

under  Act  No.  XIII  of  1855 
(to  provide  compeneation  to 
families  for  lose  occasioned 
by  the  death  of  a  person 
caused  by  actionable  wrong). 

No.  21.  (No.  13,  Act  IX.)  No  action  or  suit  was  formerly  maintainable 
agfainst  a  person  who,  by  his  wrongful  act,  neglect  or  default,  caused 
the  death  of  another  person.  Act  XXII  of  1855  renders  the  wrong- 
doer answerable  in  damages  for  the  injury  so  caused  by  him. 

22. — ^For  compensation  for  any  One  year         ...   When  the     injury    is 
other  injury  to  the  person.  committed. 

No.  22.  (No.  22,  Act  IX ;  sec.  1,  ol.  2,  Act  XIY.)  Injuries  to  personal 
liberty,  to  reputation,  and  to  life,  are  separately  provided  for.  This 
article  relates  to  immediate  or  consequential  injuries  affecting  a  man*8 
limbs  or  body  or  health.  Injuries  caused  by  the  unskil fulness  of  a 
physician  or  surgeon  may  come  under  this  article. 

23.— For  compensation  for  a    One  year         ...   When  the  plaintiflT  is 
malicious  prosecution.  acquitted,     or      the 

prosecution  is  other- 
wise terminated. 

No.  23.  (No.  23,  Act  IX.)  The  prosecution  must  terminate  in  far^r 
of  the  plaintiff  (Bhyrub  v.  Mohendro,  13  W.  B.,  118).  as  m  an  acquittal, 
a  discharge,  or  a  withdrawal  of  the  charge.  A  malicious  and  illegal 
arrest  in  a  civil  case  does  not  fall  under  this  article.  Art.  19  may 
apply  to  such  a  case. 

Where  there  has  been  no  prosecution,  and  the  complaint  made  is  the 
only  act  done,  the  date  of  the  complaint  is  that  of  the  wrong 
(Muduirapa  v.  Fakirapa,  I.  L.  B.,  7  Bomb.,  427,  430). 

24.— For  compensation  for     One  year  ...   When     the    libel   is 

libel.  published. 

No.  24.  (No.  24,  Act  IX  ;  sec.  1,  cl.  2,  Act  XTV.)  Limitation  runs  from 
the  time  when  the  libel  is  publidied,  not  when  the  plaintiff  becomes 
aware  of  it  (Bobertand  Gharriol  i7.  Lombard,  1  Ind.  Jur.,  N.  S.  192). 
Limitation  does  not  run  from  the  time  when  the  libel  isjirtt  published. 
Proof  of  the  sale  of  one  copy  of  the  libel  within  one  year  of  the  suit 
will  negative  the  plea  of  limitation  (Duke  of  Brunswick  v,  Harmer, 
14  Q.  B.,  185.  cited  in  Darby  and  Bosanquet,  p.  29).  A  libel  is  some  writ- 
ing, picture  or  the  like,  containing  defamatory  matter. 

25.— For  compensation  for       One  year  ...  When  the  words   are 

slander.  8poken,<»r,if  the  words 

are  not  actionable  in 
themselves,  when  the 
special  damage  com- 
plained of  remts. 
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'  No.  26.    (No.  25.  Aot  IX ;  seo.  1 ,  oL  2,  Aot  XIV.)  This  probably  includes       

••  Blander  of  tUle^  ARTS. 

To  call  a  tradesman  a  bankrupt,  a  pl^Ljsiotan  a  qaack,  or  a  lawjor  a  26—28. 
knave,  or  to  say  of  a  Qlagiatrate  that  he  is  partial  and  corrnpt,  is  sufficient 
to  give  a  cause  of  action  without  special  damage.  Impeaching  a  man  of 
some  punishable  crime,  or  charging  him  with  having  a  disease  tending 
to  exclude  him  from  society,  is  also  actionable  per  te,  (See  titephen^s 
Commentaries,  Vol.  III.) 

If  the  words  are  not  actionable  in  themselves,  time  runs  from  the  date 
when  the  special  damage  complained  of  results.  It  is  apprehended  that 
the  plaintiff  cannot  briug  a  subsequent  action  for  subsequent  damage. 
(See  Lamb  t,  Walker,  3  Q.  B.  D.,  3d9,  396.)  This  is  not  a  case  of  a  con- 
tinuing wrong  under  sec.  23.  It  comes  under  sec.  24.    (See  p.  222,  supra,) 

Description  of  sait.  ,  ,?*!:i^.  Time  from  which  period 

^v9v>ipMvu  V.  ou.i..  ^£  hmitntion,  begins  to  run. 

26. — For    compensation    for  One  year  ...   Wheu  the  lu89  occurs, 

loss  of  service  occasioned 
by  the  8educti(»n  of  the 
plaintiff's  servant  or 
duugliter. 

No.  26.  (No.  27,  Act  IX.)  The  English  theory  on  which  the  remedy 
for  such  a  wrong  as  that  of  seduction  of  a  young  woman  is  based  is  a 
theory  which  has  no  place  in  the  law  of  this  country.  The  action  is 
founded  upon  the  loss  of  service  of  tlie  daughter,  in  which  service  the 
parent  is  supposed  by  a  fiction  to  have  a  legal  right  or  interest  (Rar 
Lai  V,  Tula  Rtuai,  I.  L.  B.,  4  All.,  97).  The  action  is  in  substance  brought 
to  repair  the  outrage  done  to  parental  feeling.  (Stephen's  Commentaries, 
Vol.  III.)  A  master  standing  in  loco  parentis  may,  according  to  English 
law,  maintain  a  similar  action  for  debauching  his  servant.    {Ibid,) 

27. — F<ir    compensation    for  One  year         ...   The      date      of     the 
inducing  a  person  to  break  breach, 

a  contriict  with  the  plain- 
tiff. 

No.  27.  (No.  28.  Act  IX.)  The  inveigling  or  hiring  the  plaintiff't  ser- 
▼ailt  which  indnoes  a  breach  of  contract  comes  under  this  article.  In- 
ducing ryots  under  contract  with  the  plaintifiP  to  cultivate  indigo  to  break 
that  contract  falls  under  this  article.  Under  Act  XIV  of  1869.  the  six 
years'  rule  applied  to  such  cases  (Meer  Mahomed  v,  Forbes,  8  W.  B.;  267). 

23.— For    compensation    for   One  year  ...   'J'he  date  of   the  dis- 

an  illegnl,   irre«:nlar  or  ex-  tress, 

cessive  distress. 

No.  28.  (No.  29,  Aot  IX.)  Distress  is  a  taking  without  legal  process 
of  a  personal  chattel  for  the  redressing  an  injury,  the  performance  of  a 
duty,  or  the  satisfaction  of  a  demand.  Distresses  may  be  made  on  cattle 
damage-teasant,  and  also  for  rents,  rates,  taxes,  Sco, — Wharton. 

The  distraint  of  crops  for  rents,  and  suits  in  respect  of  such  distraint 
in  JBen^al  are  specially  provided  for  in  Act  VIII  of  1869.  B.  C.  (See 
sees.  97 — 100.)  Thb  article  does  not  govern  suits  for  the  re^dilxvery 
(replevin)  of  goods  taken  unlawfully  in  distress. 

H  H 
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Description  of  suit.  ,  ,?*^r)«;l  Time  from  which  period 

AETB.  *  *»-•,.  ^j  limitation.  begms  to  rmi. 

29.    For    compensation     for  One  year  ...   The  date  of   tbe  sei- 

wrongful  seizure  of  move-  zure. 

able  property  under  legal 
process. 

No.  29.  (No.  30,  Act  IX.)  Limitation  oommenoes  to  run  from  the 
date  of  tbe  seizure  of  moveable  property,  and  not  from  the  date  of  the 
release  from  attachment,  &o.  (Bam  Sing  v.  Bhadro,  24  W.  E.,  298.  See 
p.  232,  supra). 

It  has  been  held  that  money  is  "  moveable  property,**  and  that  a  snit 
to  recover  money  wrongly  taken  in  execution,  with  or  without  damages 
in  the  shape  of  interest,  is  a  suit  for  compensation  within  the  meaning 
of  this  article  (Jaggevanv.  Gulam,  I.  L.  R..  8  Bomb.,  17).  When  injury 
is  caused  by  an  ii^unotion  wrongfully  obtained,  art.  42  applies. 

Part  V,^  Two  years, 

90. — Against    a    carrier    for  Two  years        ...    When     the     lots     or 

compensation  for  losing  or  injury  occurs. 

injuring  goods. 

31. — A<riiin8t    a    carrier   for  Ditto              ...    Wlien  the  goods  ought 

compensation  for  delay  in  to  be  delivered. 

delivering  goods. 

Nob.  30  dc  31.  (Nos.  36  k  37.  Act  IX)  These  articles  apply  to  private 
carriers  as  well  as  to  common  carriers,  whether  by  land  or  by  water.  It 
has  been  held  that  where  the  liability  of  the  carrier  arises  out  of  a  con- 
tract respecting  the  delivery  of  goods,  a  snit  for  compensation  against 
him  is  governed  by  art.  115,  and  that  these  articles  apply  where  there  is 
no  such  contract,  and  loss  or  injury  to  gooils  arises  from  a  tort — e.  g.^ 
from  alleged  nenligence  or  want  of  proper  care  on  the  part  of  the  oar- 
rier  (The  B.  I.  S.  N.  Co.  v.  Hajee  Mahomed,  I.  L.  B.,  3  Mad.,  107  ;  Kalu 
Bam  V.  The  M.  B.  Co.,  I.  L.  B.,  3  Mad.,  240). 

From  the  mere  fact  of  non-delivery  of  the  goods  on  a  certain  date,  it 
cannot  be  inferred  that  the  loss  of  the  goods  occurred  ou  that  date.  If 
the  carrier  claims  the  benefit  of  this  article,  )ie  ought  to  prove  the  dote 
of  the  loss,  supposing  the  plaintiff  has  given  prima  facif  evidence  that 
his  snit  is  not  barred  by  limitation  (Mohon  Sing  v.  H.  Conder,  I.  L.  B., 
7  Bomb.,  478). 

32.— -A gainst  one  who,  having  Two  years  ...   When  the    |>erversion 

a  right  to  use  property  for  first   becomes  known 

specific  purposes,  perverts  to  the  person  injured 

It  to  otiter  purposes.  thereby. 

No.  32.    (No.  38,  Act  IX.)    The  words   '^  first  becomes  known  '*  occur 

int^is  article ;  and  the  words  "first  became  known.**  in  sec.  18  ;  the  words 

^'  first  become  known,**  in  art.  114  ;  the  words  **  first  learns,**  in  art.  48 ; 

and  the  words  '*  becomes  known,**  in  arts.  90,  91,  92,  95  and  96.    See 

p.  225, supra. 

This  article  also  applies  to  actions  of  tort  only,  and  not  to  suits  in  res> 
pect  of  perversion,  when  such  perversion  amounts  to  a  breach  of  a  ootenani 
subject  to  which  a  tenant  holds  the  demised  premisee  (Kedar  Nath  v. 
Xhetter  Paul,  I.  L.  R.,  6  Calc,  3i), 
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Description  of  suit. 


Period 
of  limitation. 


S3. — Under  Act  No.  XII  of  Two  jears 
1855  (to  enable  executore, 
adminUtraton  or  repre- 
eentativee  to  sue  and  to  be 
sued  for  certain  wrongs) 
against  an  executor,  admi- 
nistrator or  other  repre- 
sentative. 

No.  33.    (No.  39,  Act  IX.)    See  notes  to  art.  20. 


llme  from  which  period 
begins  to  ran. 

When  the  wrong  com- 
plttined  of  is  done. 


34. — For  the  recovery    of  a     Two  jeors 
wife. 

85— For   the  restitution   of        Ditto 
conjugal  rights. 


••.  When  possession  is 
deinanded  and  re- 
fused. 

..  When  restitution  is 
deinanded  and  is 
refused  by  the  hus- 
btind  or  wife,  being 
of  full  age  and  sound 
mind. 

Nos.  34  and  35.  (Nos.  41  and  42.  Aot  IX.)  When  a  third  person 
detains  the  wife,  a  suit  for  recovery  of  the  wife  lies  against  sach  person. 
A  decree  in  a  sait  for  restitntion  of  oonjagal  rights  is  executed  under 
sec.  260  of  the  Civil  Procedure  Code.  A  decree  in  a  suit  for  the  recovery 
of  a  wife  is  executed  under  sec.  259  of  the  Code.  lb  has  been  held  by  a 
Full  Bench  of  the  Punjab  Chief  Court  that,  so  long  as  the  relation  of 
husband  and  wife  subsists,  a  suit  against  the  wife  for  the  restitution  of 
conjugal  rights  is  not  barred  under  this  article  {vide  sec.  23),  and  that 
a  suit  for  the  recovery  of  a  wife  may  be  brought  within  two  years  of 
any  demand  and  refusal.  See  Bivas,  2nd  Ekl.,  p.  102.  Limitation  runs 
from  date  of  '*  demand  and  refusal,"  not  from  date  of  **  t^ejir$t  demand 
and  refusal.**  Time  does  not  run  from  the  refusal  of  a  minor  or  insane 
wife.  The  refusal  from  which  limitation  runs  must  be  an  abtolute 
refusal.  Suits  for  restitution  of  conjugal  rights  under  the  Indian 
Divorce  Act  are  not  governed  by  this  article.  (See  sec.  1,  and  the  notes 
nnder  it.) 


When  the  malfea- 
sance, misfeasance  or 
non-feasance  takes 
place. 


Act  XV 

OF 
1877. 

ABTS. 
33—36. 


36.— For  compensation  for  Two  years 
any  mnlfeasunce,  misfea- 
sance or  nonfeasance  in- 
dependent of  contract  and 
not  herein  specially  pro- 
vided for. 

No.  36.  (No.  40,  Act  IX.)  Suits  for  compensation  for  torts  not  spc' 
eially  provided  for  in  this  schedule  are  governed  by  this  general  article. 
Nos.  65, 115,  and  116  are  the  general  articles  for  suits  for  compensation 
for  breaches  of  contraots ;  No.  49  is  the  general  article  for  suits  for  speci- 
fio  moveable  property ;  No.  80  for  suits  on  bills,  notes  and  bonds.  No.  144 
for  the  possession  of  immoveable  property  ;  and  No.  120  for  all  ether  suits. 
Na  149  applies  to  all  suits  by  Oovernment,    For  an  explanation  of  the 
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terms  malfeasance,  misfeasanoe,  aud  non- feasance,  see  the  notes  nnder 

ikRTS.     sec.  2:{. 

ii7,  38.  Where  on  a  complaint  of  theft  of  grain  against  the  plaintiif,  the 
Magistrate,  of  his  own  motion,  attached  the  grain  and  referred  the  partita 
to  a  suit  in  the  Civil  Conrt  to  establish  their  right,  and  the  complaioaot  s 
Bait  was  dismissed  by  the  Civil  Court,  and  the  grain  restored  to  the 
plaintiff  in  a  damai^ei  sta&e.  it  was  held  that  plaintiffs  suit  for  damages 
for  wrongful  detention  of  his  grain  was  at  bei^t  governed  by  art.  36. 
and  that  limitation  commenced  to  run  at  the  latent  from  the  date  of 
attachment  (Mudvirapa  r.  Fakirapa.  I.  L.  R.,  7  Bomb.,  427). 

A  suit  for  the  value  of  standing  crops  carried  away  by  the  landlord 
on  the  strength  of  an  ejectment*deoree  subsequently  reversed  has  been 
held  to  be  a  suit  for  mesne  profits  under  art.  109  (Shurnomoyee  r. 
Patarri,  I.  L.  R.,  4  Calc,  (>2o).  An  ordinary  suit  for  oom|>ensation  for 
Wrongfully  carrying  away  standing  crops  has  been  held  to  be  governed 
by  art.  36  (Pandah  o.  Jennudi,  I.  L.  R..  4  Calc.  665).  Justice  Field, 
however,  in  an  unreported  case,  held,  that  as  such  carrying  away  is  pre* 
ceded  by  a  trespass  on  immoveable  property,  it  may  be  treated  as  matter 
in  aggravation  of  the  trespass,  and  as  such  governed  by  art.  39.  What- 
ever injury  a  trespasser  causes  to  the  property  while  he  is  trespassing, 
or  which  results  immetliately  from  his  acts,  is  matter  in  aggravation  of 
the  trespass,  and  an  such  is  proper  for  the  consitleration  of  the  Court 
when  estimating  the  damages  to  be  awarded  for  the  trespass.  (Phear 
on  Rights  of  Water,  p.  100.  See  also  Form  of  suit  for  trespass, 
sched.  iv,  Act  XIV  of  1882  ;  and  Naasiroma  v.  Ragupathi,  I.  L.  R^ 
6  Mad.,  176.)  As  to  the  time  when  the  cause  of  action  for  a  tort  geuer* 
ally  arises,  see  p.  221,  stipra. 

Part  VI.—  Three  years, 

T\^  ^  •  .'.»-  ^*  -..;♦  Period  Time  from  which  period 

Description  of  tuit.  ^,  |i,„i,«tion.  begins  u.  ruul 

37. — ^For    compensation    for  Three  years     .•     The  date  of  the  obs- 
obstructing    a    way    or  a  tructioii. 

watercourse. 

38.— For  compensation    for       Ditto  ...   The  date  of  the  diver- 

diverting  a  watercourse.  sion. 

Nos.  37  k.  38.  (Nos.  31  8^  .32,  Act  IX.)  Suits  for  iHJumrtions  for  the 
removal  of  obstructions,  Jcc.  are  not  governed  by  these  articles. 

Where  the  obstructions  are  in  the  nature  of  continuing  nuisances,  the 
cause  of  action  is  renewed  de  die  in  dicM  so  long  as  the  obstroction 
is  allowed  to  continue.  (See  sec.  23,  and  Rajrup  Koer  v.  Abul  HosKein, 
I.  L.  R.,  6  Calc.  394,  404.)  If  there  was  any  distinction  under  Act  XIV 
of  1859  as  to  suits  for  removal  of  continuing  obstructions  and  suits  fpr 
damageM  for  such  obstructions  (see  o  Mad.,  6,  24  ;  and  3  Mad.,  Ill,  113), 
such  distinction  does  not  exist  under  the  present  law.  Sec.  23  applies 
to  both  classes  of  suits.  Even  as  regards  a  claim  for  damages  only-  ^ 
continuing  obstruction  gives  rise  to  a  fresh  cause  of  action  as  fresh 
damage  results  from  it.    (3  Mad.,  111.113.) 

Obittrnctions  and  disturbances  of  Pther  easements,— «.  $,,  of  the  right  t6^^ 
light  or  air,— are  not  specially  provided  for.  Art.  36  will  apply  to  suits 
for  eompensation  in  such  cases.  An  obstruction  to  the  migrration  of  fish 
to  aud  fro  in  plaintiff's  julkar  is  not  an  obstruction  to  a  watercourse. 
(See  Moharanee  Surnomyee  r.  Degumbary,  2  Shome,  93.)    IndependenUj' 
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of  any  question  of   limitation  properly  so  called,  no  riffht  to  an  ease-  

ment  can  be  established  under  see.  26,  if  its  eDJ03rment  was  interrupted  arts. 

two  years  before  the  institution  of  the  suit.      If  the  plaintiff  cannot  39 — 41. 
establish  au  immemorial  right,  or  a  right  created  by  grant,  Sco..  he  must 
sae  within  fiPtf  years  of  the  interruption.    See  pp.  410 — ^\i,  i2S,  supra. 

Description  of  suit.  ,  .f^f^?.  Time  from  which  period 

.j'^in.iipMv.i  V.  ouii..  of  liiniiaiion.  begms  to  run. 

99.— For  cooopeiisatioii    for  Three  years     •••   The  date  of  the  tres- 
trespiiss  upon  iuimoveuble  pass, 

property. 

No.  39.    (No.  43,  Act  IX  )    See  the  notes  nnder  art.  36. 

A  trespass  upon  land  is  committed  by  entry  on  the  same  without  law- 
f  ol  authority,  and  is  iu  English  law  called  trespass  quare  clansam  /regit 
as  distinguished  from  trespass  to  another's  goods  or  person.  A  man  is 
answerable  not  only  for  his  own  trespass,  bat  for  that  of  his  cattle  also. 
(Stephen's  Commentaries.  Vol.  III.)  An  act  committed  beyond  tJie  bounds 
of  the  property  affected  by  it  may  be  a  nuisance,  but  is  not  a  trespass. 
(Phear.  101.)  The  trespass  continues  so  long  as  the  unlawful  entry 
lasts  (I.  L.  R.,  6  Mad.,  171.  178).  Salts  to  recoeer  immoveable  property 
from  a  trespasser  are  governed  by  art.  142  (I  L.  R.,  6  Bomb.,  580). 

Fishing  in  plaintiff's  tank  or  lake  without  his  permi5«ion  is  an  act  of 
trespass  only,  when  the  plaintiff  himself  is  not  prevented  from  fishing 
there  (Lukhimoni  v.  Koruna,  3  C.  L.  R..  509).  But  the  acts  of  the 
defendant  in  taking  fish  from  the  tank  or  lake  cannoc  be  considered  as 
successive  acts  of  trespass,  if  they  appear  to  have  been  exercised  con- 
tinuously nnder  a  claim  of  rlghb.  They  mnst  be  considered  as  a  dis- 
possession by  the  defendant  of  the  plaintiff's  right  pro  tanto  (Parbutty 
V,  Mudho,  I.  L.  R.,  3  Calc.  276). 

A  trespass  when  It  amounts  to  an  ouster  of  the  possessor  of  the  pro- 
perty, cannot  be  treated  as  a  *'  oontinnlng  wrong  "  under  sec.  23. 

40.— For    compensation    for  Three  years    •••   The  date   of  the  in- 
infringin;;  copyright  or  any  fringeiuent. 

other  exclusive  privilege. 

No.  40.  (Na  11.  Act  IX  ;  sec.  1,  cl.  2.  Act  XIV.)  A  "  patent  right"  in 
respect  of  a  new  manufacture  is  an  exclusive  privilege  like  *^  copyright.** 
An  exclusive  right  ot  ferry  is  also  an  exclusive  privilege,  but  not  of  a 
like  nature  with  "  copyright."  A  suit  in  respect  of  a  right  of  ferry  is 
therefore  not  governed  by  this  article.    (See  Rules  of  construction.) 

The  tfdcing  of  an  account  of  profits  made  by  the  defendant  Is  only  a 
mode  of  compensating  an  inventor  for  the  infringement  of  his  privilege. 
A  snit  for  such  an  aeoount  is  governed  by  this  article  (Kinmond  r. 
Jackson,  I.  L.  R.,  3  Calc,  17). 

41.— To  restrain  waste     ,.,    Three  years     ...    When  the  wnste  begins. 

No.  41.  Suits  for  compensati^tn  for  waste  are  govened  by  the  general 
provisions  of  art.  36.  Illustrations  (i/i)  and  (n)  under  sec.  54  of  Act  I 
of  1877  give  instances  of  suits  to  restrain  waste  by  Hindu  widows  imd 
undivided  coparceners. 

Waste  is  any  considerable  spoil  or  destruction  in  houses,  woods, 
gardens,  trees,  lands,  Ace,  by  a  lessee,  a  life-tenant,  a  mortgagor  or 
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Part  VL — Three  years, 

mortgra^ee  in  possession,  a  oo-sharer,  &o.    The  oonTorsion  of  arable  lands 
ARTS.      ^^^  bhiti  lancU,  and  vice  tend,  maj  amount  to  waste.  (Stephen,  YoL  III ; 
43—45.    Wharton.) 

According:  to  the  EngMsh  law,  waste  is  an  injury  to  real  property. 

For  an  instance  of  waste  of  personal  property,  see  Hurry  v.  Apooma» 

6  Moore's  I.  A.,  433. 

'nA.^:.v*:/».  ^i  .«:»  Period  Time  from  whieh  period 

Dewaription  of  smt.  ^j  limitation.  begios  to  ran: 

42.    For   ooropensntion  for  Three  years     ...   When    the  iujnnctioa 
injury  caused  by  an  injunc-  ceases, 

tion  wrongfully  obtained. 

No.  42.  (No.  86,  Act  IX.)  An  award  of  damages  under  sec.  497,  Aot 
XIY  of  1882,  for  an  ad-interim  injunction  wrongfully  obtained,  ban  any 
suit  for  compensation  in  respect  of  the  issue  of  such  injunction. 

43.— Under  the  Indian  Sue-  Three  years  ...  The  date  of  the  pay- 
cession  Act,  1865,  Section  ment  of  distribution. 
320  or  321,  or  under  the 
Probate  and  Administra" 
tion  Act^  1881,  eectiou  139 
or  140,*  to  compel  a  refund 
by  a  person  to  whom  an 
executor  or  administrator 
has  paid  a  legacy  or  distri- 
buted assets. 

No.  43.  A  creditor  or  othw  claimant  against  the  estate  of  a  deceased 
person  may  follow  the  assets  or  any  part  of  them  in  the  hands  of  the  per- 
sons who  may  have  received  the  same  from  the  executor  or  administrator. 

44.— By  a   ward    who    has  Three  years    ...   When  the  ward  attains 
attained   majority,    to    set  majority, 

aside  a  sale  by  his  guardiHn. 

No.  44.    See  I.  L.  R..  4  Oalc,  523,  and  pp.  255.  256,  supra. 

A  "  sale  *'  does  not  include  a  mortgage  or  lease,  but  art.  91,  read  with 
sec.  7,  will  apply  to  suits  to  set  aside  instrnments  of  mortgage 
or  lease,  executed  by  the  guardian  of  a  ward.  (See  Bamansar  «.  Baghu- 
bar,  I.  L.  R.,  5  All.,  490.) 

Where  the  sale  is  ab  initio  void,  as  where  a  guardian  or  manager 
appointed  under  Act  XL  of  1858  sells  his  ward's  immoTeable  property 
without  an  order  of  the  District  Judge  previously  obtained,  it  is  noi 
necessary  to  set  aside  the  sale.  A  suit  for  reoovery  of  the  property 
against  the  purchaser  in  such  a  case  will  be  governed  by  the  twelve 
years'  rule  of  limitation.  As  to  suits  for  recovery  of  property  gemeraUy, 
•ee  notes  under  art.  91,  and  L  L.  R.,  6  All.,  490. 

45. — To  contest  an    awari  Three  years     ...  The  date  of  the  final 
under  any  of  the  followinff  award    or  order   in 

RejEulations  of  the  Bengid  the  case. 

Code: — 

VII  of  1822,  IX  of  1825,  and  IX  of  183S. 

*  Vide  Aot  y  of  1881,  aso.  156. 
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No.  45.    (No.  44,  Aot  IX ;  seo.  1 ,  ol.  6,  Act  XIV.)   No.  45  applies  to  suits       

by  anj' j9^«0ii,  whether  bound  by  the  award  ornot.  No.  46,  to  suits  by  ARTS, 
a  party  bound  by  the  award.  It  was  held  by  the  late  Budder  Court  at  45,  46. 
Caicntta.  that  as  an  auction-purchaser  at  a  reyenue-salo  was  not  the  legal 
representative  of  the  former  proprietor  in  the  property  sold,  the  rule  of 
limitation  fixed  in  Act  XIII  of  1848  (to  which  this  article  corresponds) 
did  not  apply  to  aclaim  preferred  by  such  a  purchaser  tooontest  the  award 
of  the  Revenue  Officers,  though  such  award  wa^  binding  on  the  former 
proprietor.  The  f ramers  of  Act  XIV  of  1859  (see  seo.  1 .  ci.  6)  introduced 
words  to  shew  that  the  law  was  to  be  regarded  as  binding  on  all  parties 
whenever  and  under  whatever  title  they  might  have  acquired  Uie 
property  affected  by  the  award  of  the  Revenue  Officers.  (See  the  Report 
of  the  Select  Committee  on  the  Limitation  Bill,  dated  8th  January 
1859.)  This  change  in  the  wording  of  the  law  was  not  considered  in 
Pureeag  v.  Shib  Ram,  8  W.  R..  165,  as  that  case  was  decided  under  the 
old  law.  But  in  Mohima  r.  Rajooomar  (10  W.  R.,  22),  Sir  Barnes  Peacock, 
C.J.,  points  out  that,  now,  a  person  is  not  entitled  to  ask  the  Court  to 
rectify  or  set  aside  an  award  in  a  suit  commenced  more  than  three 
years  after  the  date  of  the  award,  whether  he  is  legally  bound  by  the 
award  or  not. 

The  Regulations  referred  to  in  this  and  the  following  article  relate 
to  the  settlement  of  lands,  dec,  and  empower  the  Revenue  Authorities  to 
take  judicial  cognizance  of  certain  claims  and  disputes  respeotiug 
lands,  &c. 

A  ^^^^»»#^-survey-award  relating  to  boundaries,  in  Bengral,  is  treated 
as  an  awa«xl  under  Reg.  IX  of  1825.  (See  Rajah  Sahib  Pershad  v,  Ra- 
jendro  Kishore,  12  W.  R..  P.  C.  6, 18.)  An  award  under  these  Regulations 
is  an  adjudication  of  some  ditpiUe  after  the  parties  have  had  notice  of 
the  proceedings.  (See  3  W.  R.,  7,  and  11  W.  R.,  389  ;  Thompson,  p.  116.) 
It  must  be  a  judicial  aot  of  the  Revenue  Officer  (I.  L.  R.,  3  All.,  738). 

Description  of  suit.  ,  T*":!^.  '^*""*  /'*''"  ^*»'^*»  P*"^ 

P  iwu  v»  vuiv  ^1  j||n,t||t,0„,  begins  to  run. 

46. — By  a  party  bound  by   Three  years     ...    The  date  of  the  finnl 
such  award  to  recover  any  award    or   order    in 

property  comprised  therein.  the  case. 

No.  46.  (No.  45,  Act  IX  ;  seo.  1 ,  ol.  6,  Act  XIV.)  See  the  notes  to  art.  45. 
In  a  suit  by  A  against  B,  A  is  not  bound  by  an  award  obtained  by 
A  and  B  against  0  (Komul  v.  Bissonath.  W.  R.,Spl.  No.,  p.  128.  F.  B.) 
This  article  applies  only  to  suits  by  the  parties  to  the  award  (Kanto  v, 
Asad  Ali,  5  C.  L.  R.,  452).  A  purchaser  at  a  revenue-sale,  not  being  the 
legal  representative  of  any  of  the  parties  to  the  award,  is  not  bound  by 
the  award.  A  suit  by  a  person  in  possession  to  have  his  title  confirmed 
is  not  a  suit  to  reeacer  property  within  the  meaning  of  tbis  article. 
A  person  who  remains  in  possession  for  three  years  after  the  making  of 
the  revenue  award  is  not  barred  by  this  article  from  maintaining  a  suit 
to  confirm  his  title.  As  the  award  does  not  determine  the  title  of  the 
parties,  it  is  not  necessary  to  set  aside  the  award  in  such  a  case  (Mohima 
V.  Rajooomar,  10  W.  R.,  22,  24).  Even  if  the  plaintiff  is  actually  dis- 
possessed two  years  after  the  award,  he  is  bound  to  sue  within  three 
years  of  the  award.  The  ruling  in  Mosuffer  Ali*s  case  (10  W.  R.,  71)  is 
opposed  to  the  wording  of  the  law.     (Thomson,  p.  114.) 

A  temporary  settlement  of  lands  by  the  Collector,  where  there  has 
been  no  award  against  the  plaintiff,  is  no  bar  to  his  claim  for  a  perma* 


568  APPENDIX. 

Act  XV  SECOND  SCHRDULE-Firrt  Divisiow  :  S01T8— (con/if.) 

OK 

jy-j  Part  VI, — Three  years. 

-'—       nent  settlement.    If  the  right  of  the  mnlik  is  anyhow  recognized  by 
Art.  47.    the  Collector,  the  possession  of  the  person  with  whom  a  temporary  settle- 
ment is  made  is  not  adverse  to  the  malik  (Kristo  o.  Knshee.   17  W.   R., 
144  ;  Bisseshuree  v.  Kalee.  18  W.  R.,   198 ;  Kiisto  r.  Shama.  22  W.  R., 
620  ;  see  also  I.  L.  R.,  10  Calc.  697.  709). 

Where  the  law  allows  an  appeal  to  the  superior  Revenue  Offioent.  the 
period  of  limitation  runs  from  the  date  of  the  final  order  in  the  cam. 
The  fact  that  the  appeal  was  summarily  di^misseti  or  that  the  merits 
<>f  the  case  were  not  entered  into,  does  not  make  the  order  the  less  a 
final  order  (Krishna  v,  Mahomed,  10  W.  R..  51).  But  where  A  and  B 
are  similarly  affected  by  an  award,  and  A  only  appeals.  B  cannot  com- 
pute  the  period  of  limitation  under  this  article  from  the  dnte  of  the 
order  on  A*s  appeal.  The  three  years  are  to  be  computed  from  the  date 
when  the  award  becomes  final,  so  far  as  the  plaintiff  is  concerned 
(Tulsiram  v,  Mahomed.  10  W.  R  ,  48). 

, .  A  suit  which  is  within  time  under  this  article  may,  nevertheless,  be 
barred  by  art.  142  or  144.    (See  8  W.  R.,  209  ;  10  W.  R.,  249.) 

Description  of  suit.  ,  .r^-^^^  '^'™«  /''^r*  7*'»*^*»    P«'^ 

^«»vtipi.iwi  V.  ot.. .  ^£  limitation.  beginb  t<»  run. 

47. — By   any   person   bound   Three  years     ...    The  date  of  the  final 
by  an  order  respecting  the  order  in  the  case, 

possession  of  property 
made  under  the  Code  of 
Criminal  Procedure,  Clmp- 
ter  XL,  or  the  Bombny 
Miimlntdnrs  Courts  Act,  or 
by  any  one  claiming  under 
such  person,  to  recover  the 
,  property  comprised  in  such 
order. 

.  No.  47.  (No.  46.  Act  IX ;  sec.  1 ,  cl.  7,  Act  XIV.)  Orders  paused  under 
Chap.  XII  of  the  Criminal  Procedure  Code  of  1882  are,  by  virtue  of 
sec.  3  of  the  Code,  governed  by  this  article.    rSce  p.  186,  suj^ra.) 

A  person  who  was  no  party  to  the  proceeding  before  the  Magistrate, 
and  who  does  not  claim  under  any  party  to  such  proceeding,  is  not 
bound  to  sue  within  three  years  under  this  article.  The  dictum  in 
Lekhraj  Roy^s  case  (14  W.  R..  395)  that  the  zemindar  is  bound  by  an 
order  passed  against  his  ijaradar  can  hardly  be  supported. 

Orders  under  sec.  5.S0.  Act  X  of  1872,  or  sec.  145.  Act  X  of  1883,  are 
governed  by  this  article.  An  order  under  sec.  147  of  Act  X  of  1882 
relating  to  easements  is  probably  not  governed  by  this  article.  Orders 
under  sees.  532  and  534  of  Act  X  of  1872.  specially  those  under  the  latter 
section,  would  seem  to  be  included  in  "orders  respecting  the  possession 
of  property  under  Chap.  XL  of  Act  X  of  1872." 

'  Where  the  Magistrate  is  unable  to  satisfy  himself  as  to  which  party 
is  in  possession,  or  where  he  decides  that  neither  party  is  in  possession, 
and  he  attaches  the  property  under  sec.  531  of  Act  X  of  1872,  or  sec.  146, 
Act  X  of  1882.  his  order  is  not  '' an  order  respecting  the  possession  <A 
property  "    (Akilandun  v.  Periasami,  I.  L.  R..  1  Mad.,  309). 

The  article  can  only  apply  where  the  possession  of  the  defendant  was 
confirmed  by  the  Magistrate.  It  does  not  apply  in  favor  of  a  party  who 
subsequently  succeeds,  by  a  regular  suit,  in  ousting  the  person  whose 
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piossession  was  so  confirmed  (Aukhil  v,  Mirsa,  6  C.  L.  R..  93  ;  see  pp.  104 
and  332,  svpra^  as  to  possession  notwitlistanding  the  order). 

A  suit  by  a  party  bound  by  an  order  of  the  mamlatdar,  for  a  partition  of 
the  whole  property,  a  share  in  which  was  in  dispute  before  the  mamlatdar, 
is  not  a  suit  to  rccttver  the  property  within  the  meaning  of  this  article. 
(See  I.  L.  B.,  6  Bomb..  25  and  27.)  There  is  nothinjc  in  this  article  to 
restrict  it  to  immoveable  property  only.  (See  I.  L.  B-,  6  Calc.  709.)  The 
order  of  the  Sessions  Judge  refusing  to  move  the  High  Court  to  interfere 
with  the  Mafiristrate*s  order  cannot  be  treated  as  the^'n^/ 0r<//;r  in  the 
case.    (See  Kangali  «.  Zomamdonissa,  I.  L.  R.,  6  Calc,  709.) 

A  verbal  order  alleged  to  have  been  passed  by  the  Magistrate  is  not 
an  order  within  the  meaning  of  this  clause  (Mahomed  v.  Gunga, 
2  Agra,  26).  As  to  mamlatdars,  see  Bombay  Act  Y  of  1864.  By  an 
express  provision  of  that  Act,  the  decision  of  the  mamlatdar  is  not  con- 
clusive as  to  the  point  of  actual  possession  in  auy  subsequent  suit.  But 
the  decision  of  a  Magistrate  under  the  Code  of  Criminal  Procedure  ia 
conclusive  as  to  the  possession  (Lillu  v,  Annaji,  I.  L.  R.,  5  Bomb.,  387). 


Description  of  suit 


Period 
of  limitation. 


48. — For  specific  moveable  Three  years 
property  lost,  or  acquired 
by  the%  or  dishonest  mis- 
appropriation or  conver- 
sion, or  for  compensation 
for  wrongfully  taking  or 
detniiiiug  the  same. 

49.—  For  other  specific  move-  Ditto 
able  property,  or  for  coin- 
petisation  for  wrongfully 
taking  or  injuring  or 
wrongfully  detaining  the 
same. 


•#• 
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OP 
1877. 

ABTS. 
48,  49. 


••• 


Time  from  which  period 
begins  to  run. 

When  the  person  hav- 
ing the  right  to  the 
possession  of  the 
property  first  learns 
in  whose  possession 
it  is. 

When  the  property  is 
wrongfully  taken  or 
injured,  or  when  the 
detaiiier*s  pogsesi^iou 
becomes  unlawful. 


Nos.  48  &  49.  (Nob.  48,  47,  35,  34,  33,  26  of  Act  IX  ;  sec.  1,  cL  2,  Act  XIV.) 

"  Moveable  property "  inculdes  money  (see  arts.  29  and  89  ;  I.  L.  B.. 
8  Bomb.,  17),  but  •*  specific  moveable  property  "  can  hardly  include  money ^ 
A  Division  Bench  of  the  Allahabad  High  Court  has,  however,  held  that 
a  suit  to  recover  a  sum  of  money  entrusted  to  the  defendant  for  a  speci- 
fied purpose  and  misappropriated  by  him.  is  a  suit  to  which  art.  48 
applies  (Bameshor  r.  Mota  Bhikh,  I.  L.  B,  5  AH.,  341).  See  notes  to 
art.  51  as  to  the  distinction  between  laoiury  and  other  chattels.  Where 
moveable  property  belonging  to  Z  has  been  wrongfully  converted  by  A, 
and  such  property  has  been  sold  by  A*s  brother  on  A's  account,  and  the 
sale-proceeds  are  subsequently  held  by  A*s  brother  on  account  of  A's 
widow,  there  is  no  duhoi^et  misappropriation  or  cofiversion  on  the  part 
of  A*s  brother ^  although  he  is  responsible  to  Z  for  the  money  in  his 
hands  (Curudas  v.  Bamnarain.  I.  L.  B.,  10  CaJc,  860.  P.  C.) 

Standing  crops  are  not  moveable  property  (I.  L.  B.,  4  Calc,  666),  but 
when  such  crops  are  cut.  they  may  be  trea^-eid  as  moveable  property.  As 
to  when  the  possession  of  moveable  property  agreed  to  be  sold  and 
partly  paid  for  becomes  unlawful  on  the  part  of  the  vendor,  see  sec.  78. 
Act  IX  of  1872.   Where  the  agreement  is  made  for  the  sale  of  immvveable 
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,*      and  fnoveahle  property,  seo.  85,  Act  IX  of  1872,  applies.    The  poesessioii 

ABT8       ^'  ^^  vendor  or  of  his  sabsequent  transferree  iu  aach  a  case  becomes 

^  ^{      onlawfol  from  the  date  of  a  decree  for   specific  performance  of   the 

'      '     agreement  (Dhondiba  v.  Ramchandra,  I.  L.  R.,  5  Bomb.,  554).    In  a  aoit 

for  wrougfallj  detaining  title-deeds,  time  runs  from  the  date  when  the 

title  to  the  property  comprised  in  the  deeds  is  adjudged  to  the  plaintiff, 

or  the  detainer's  possession  otherwise  becomes  unlawful.    (See  No.  S3, 

Act  IX  of  1871.)    Actions  of  trover  come  under  art.  48,  and  aotiona 

of  detinue  under  art.  49.    (See  I.  L.  R..  7  Bomb.,  429.)    Art.  49  ia  the 

most  general  article  applicable  to  suits  for  moveable  property.    Arts.  123, 

126  and  127,  which  allow  a  period  of  twelve  years,  apply  to  certain  suits  in 

respect  of  moveable  or  immoveable  property.     Art.   13H  prescribes  a 

period  of  twelve  years  for  suits  for  the  recovery  of  moveable  property  *4ild 

by  a  trustee,  depositary  or  pawnee.    Art.  145  allows  a  period  of  thirty 

years  for  the  recovery  of  moveable  property  from  the  depositary  or 

pawnee  himself. 

Tv<»«»;«v»:An  ^i  .«:i.  Period  Time  from  which  period 

Descnption  of  suit.  ^j  limiuUon.  begias  to  raiu 

50. — For  the  hire  of  animals,   Three  years     ...    When    the     hire    be* 
vehicles,  boats   or  house*  comes  psyable. 

hold  furniture. 

No.  50.  (No.  49,  Act  IX  ;  sec.  1,  cl.  8,  Act  XIV.)  Art.  50  refers  to  tiio 
hire  of  certain  things  for  use  {locatio  rei).  Art.  56  refers  to  the  hire 
of  labour  and  services.  Art.  50  and  many  of  the  following  artioles 
in  Part  VI  treat  of  actions  ex-contractu.  Where  a  contract  is  registered, 
a  suit  for  compensation  for  its  breach  is  governed  by  art.  116,  and  not  by 
any  other  article. 

51. — For  the  balance  of  money   Three  years     ...   When  the  fronds  ought 
advanced    in    payment    of  to  be  delivered, 

gomls  to  be  delivervd. 

No.  51.  (No.  50,  Act  IX)  Balance — That  which  expresses  the  diffier- 
ence  between  the  debtor  and  creditor  sides  of  an  account. — Wharton. 

Money— It  seems  to  be  thought  that  ''money"  only  means  coin  in 
gold,  silver  or  copper.  But  in  law  "money**  means  and  includes  noi 
only  coin,  but  also  generally  any  paper,  obligation  or  security  that  is 
immediately  and  certainly  convertible  into  cash,  so  that  nothing  can 
interfere  with  or  prevent  such  conversion.  (^Per  Stuart,  C.J.,  in  I.  L.  R.. 
8  All.,  788,  793.)  **  Money  **  includes  any  currency  usually  and  lawfully 
employed  in  buying  and  selling  as  the  equivalent  of  money,  as  bank- 
notes and  the  like. — Webster.  *' Money*'  is  the  name  given  to  the  com- 
modity adopted  to  serve  as  the  marehandUe  bennale,  or  universal  equi- 
valent of  all  other  commoditiee,  and  for  which  individuals  readOy 
exchange  their  surplus  products  or  services  — Brande.  Even  provincial 
notes,  if  received  as  money,  are  money,  but  stocks  are  not  money. 
(Roeco*s  Digest,  543.)  For  the  protection  of  commerce,  '*  money**  cannot 
be  pursued  into  the  hands  of  a  bond  fide  holder  to  whom  it  has  paned 
in  circulation,  but  this  rule  does  not  apply  to  other  ohattela.  (See 
Lewin  on  Trusts,  7th  Ed.,  p.  763.) 

If  there  is  no  express  stipulation  as  to  the  time  of  delivery,  and  the 
tdme  cannot  be  ascertained  by  reference  to  any  usage  of  the  trade,  or  to 
the  course  of  dealing  between  the  parties,  a  reasonable  time  from  the 
date  of  the  advance  of  the  money  should  be  allowed  (Boiddonath  t. 
Lalunnissa,  7  W.  R..  164). 
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wwttpvivu  vt  Btub.  of  limiUtiou.  begins  to  run.  ABT8. 

52. — For  the  price  of  goods  Three  years     ...   The  <Ute  of  the  deli-    ^2— 66. 
sold  And  delivered,  where  very  of  the  goods, 

no  fixed  period  of  credit  is 
agreed  upon. 

No.  52.  (No.  51,  Act  IX.)  Arts.  52  and  53  are  based  on  the  ruling  in 
Satoowry  v.  Kristo  Bangal.  11  W.  11.,  529.  Under  art.  52  the  date  of  the 
delivery  of  each  article  is  the  date  of  the  cause  of  action  for  its  price. 
Where  all  the  items  of  an  account  are  on  one  side,  as,  for  inRtance,  in  a 
tradesman's  bill,  the  fact  that  some  items  are  within  the  period  of  limit- 
ation does  not  take  the  earlier  items  out  of  the  operation  of  the  statute. 
(Banning,  200;  U  W.  R.,  529;  and  notes  to  art.  85.)  As  to  what 
oonstitutcM  delivery,  see  sees.  90 — 92  of  the  Contract  Act. 

63. — For  the  price  of  floods   Three  years     ...    When   the   period    of 
sold   and   delivered   to   be  credit  expires, 

paid  for  after  the  expiry  of 
a  fixed  period  of  credit. 

No.  5S.    (No.  62,  Act  IX.)   See  notes  to  art.  52. 

54. — For  the  price  of  goods  Three  years     ...   When   the  period    of 
sold  and   delivered    to   be  the     proposed      bill 

paid  for  by  a  bill  of  exchange,  elapses, 

no  such  bill  being  given. 

No.  54.    (No.  63,  Act  IX.) 

When  the  contract  was  for  six  months*  credit,  the  payment  then  to  be 
laade  by  a  bill  at  two  months,  it  was  held  that  an  action  for  the  price 
would  not  lie  at  the  expiration  of  six  months,  and  that  the  time  began 
to  run  from  the  expiration  of  (6  +  2  a  )  8  months.  It  was  observed  that 
the  only  action  that  would  lie  before  the  expiration  of  the  period  of  the 
proposed  bill  was  an  action,  not  for  the  price,  but  for  breach  of  contract 
in  not  giving  the  bill  (Help  v,  Winterbottom,  2  B.  and  Ad.,  431 ;  Darby 
and  BiManquet,  p.  19). 

55.— For  tbe  price  of  trees  or   Tbree  years     •••   Tbe  date  of  the  sale, 
growitis  crops  sold  by  the 
pLiintiff  t4»   the    defendant 
where   no  fixed  period  of 
credit  is  agreed  upon. 

No.  56.    (No.  54,  Act  IX.) 

Suits  for  the  price  of  goods,  trees  and  growing  crops  are  provided  for 
in  arts.  62  to  56.  There  is  no  such  article  for  the  price  of  land  or  of 
immoeeable  property  other  than  trees  or  growing  crops. 

56.— For  the  price  of  work  Three  years    ...    When    the     work    is 
done  by    tbe  plain tifi  for  done, 

the  defendant  at  bis  request, 
where  no   time  baa   been 
fixed  for  payment. 
No.  66.    (No.  66,  Act  IX.) 
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~~"         •  A  suit  for  the  price  of  work  done  by  an  tUtomay  or  vakeel  ia  speciallp 

ARTS,      provided  for.    (See  art.  84.  and  W.  R.,  Gap  No..  18.)     Where  a  datj 

67^-5S^.    requires  a  ooutinuation  of  servicer,  the  oompUtion  of  the  datj  is  the  causa 

of  action.    (Aut^ell,  li8.)    The  work  must  have  been  done  at  the  reqtieH 

of  the  defendant. 

Dtscription  of  suit.  ,  ,?«r'*^^.  Time  from    which  period 

*^  of  hiutrsrion.  beKin»  to  rmi. 

57. — ^For  money  payable  for   Three  years      ...    When  the  loan  is  made, 
money  lent. 

No.  57.  (No.  56,  Act  IX ;  sec.  1.  cl.  9.  Act  XIV.)  A  suit  for  «i#ii^f 
lent  in  the  ordinary  sense  of  that  expression,  is  for  a  loan  repayable 
at  once,  or  what  is  the  same  thing  in  point  of  law,  repayable  on  demand. 
Where  there  is  a  written  or  verbal  agreement  fixing  a  certain  date 
ior  the  repayment  of  the  money,  limitation  rnns  from  the  specified 
date  of  payment.  Where  such  agreement  is  verbal,  art.  115  applies 
(Rameshwar  v.  Ramchand.  I.  L.  R.,  10  Gale,  1033).  Where  it  is  written, 
art.  66  or  some  other  article  will  apply. 

68. — Like  suit  when  the  lender  Three  years     ...    When  the   cheque  is 

has  given  a  cheque  for  the  paid. 

^    money. 

No.  58.    (No.  67,  Act  IX.) 

A  cheque  is  a  bill  of  exchange  generally  drawn  on  a  banker  and  pay- 
able on  demand. 

If  a  loan  is  made  by  means  of  a  cheque  given  by  the  lender,  a  canse 
of  action  does  not  arise  against  the  debtor  till  the  cheque  is  cashed,  even 
if  t^e  debtor  makes  use  of  the  cheque  and  receives  credit  for  it  from  his 
own  banker  before  the  cheque  is  actually  paid  (Garden  v.  Brace,  L.  R^ 
8  G.  P.,  300  ;  Banning,  25). 

59. — For  money  lent  ntider  Three  years     ..     When  the  loan  is  made, 
an  agreement  that  it  shall 
be  paynble  on  demand. 

No.  69.    (No  68.  Act  IX.) 

See  pp.  72, 220,  &  221,  *w/;r<i,  and  compare  Nos.  72  and  73.  "  Where  a 
man  promises  to  pay  a  sum  of  money,  &o.,  on  demand,  which  it  is  his 
dnty  to  pay  whether  a  demand  be  made  or  not,  then  the  money  become* 
payable  at  once,  and  no  demand  is  necessary  before  suing  him  for  it ;  as, 
for  instance,  in  the  ca^e  of  money  leut,  and  money  due  for  goods  sold  or 
for  work  done.  But  where  a  promise  is  made  in  consideration  of  some 
collateral  thing  being  done  on  demand,  there  the  demand  mast  be  made 
before  the  promise  can  be  enforce<l,  as  in  the  case  of  a  promise  to  pay 
Rs.  100  to  B.  if  A  should  go  to  Dacca  on  demand,  or  if  A  should  pay 
Rs.  200  to  G  upon  demand."  Per  Garth,  G.  J.,  in  Ramchnnder  r.  Jnggut 
Monmohinee,  1.  L.  R.,  4  Gale,  283,  294. 

Where  a  person  is  bound  by  an  agreement  to  buy  his  ooparcener*s 
share,  on  his  refusing  to  sell  his  own  share  on  demand  to  such  coparcener, 
the  demand  is  a  condithn  precedent  to  enforcing  the  agreement  (Vera- 
sami  V.  Ramsaini,  I.  L.  R.,  3  Mad..  87).  A  promise  that  the  money  shall 
be  **  payable  within  six  years  on  demand  **  is  not  governed  by  arts.  59  or 
art.  73  (Sanjini  r.  Kama,  I.  L.  R.,  6  Mad.,  290). 
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'  Where  the  money  is  "  payable  three  monthft  after  demand,^*  a  demand 
is  necessary  (Browra  r.  Rutherford.  U  Oh.  D  ,  687  ;  see  also  art.  72).  a<?^1i 

Sums  paid  to  the  credit  of  a  oastomer  with  his  banker,  though  ^^*  ^^* 
nsoally  called  depnxits^  are  in  truth  loan*  to  the  banker,  as  money  paid 
to  a  banker  becomes  at  once  part  of  his  general  oftseta.  and  he  is  merely 
a  debtor  for  the  amount  (Foley  v.  Hill.  2  H.  L.  €at<..  28  ;  Banning.  14  : 
fee  also  Hingnh  t,  I>«bee.  24  W.  R..  42).  Money  lodged  with  another 
persbn,  whether  a  banker  or  not.  under  an  agreement  that  it  shall  be 
repayable  with  interest  on  demand,  although  called  a  deposit,  is  in  point 
of  law  a  loan.  UnlesH  the  recipient  of  the  money  is  invested  with  the 
character  of  a  trmttee^  the  transaction  is  a  loan,  and  not  a  deposit  (Rnm 
Sokh  V.  Brohmomoyee,  6  C.  L.  R.,  470).  The  case  of  money  deposited  in 
a  sealed  bag.  or  which  may  otherwise  be  ear-marked  and  recovered 
in  speeiSf  is  different.    (Banning,  15  )    Such  a  oa«e  falls  under  art.  145. 

^       .  ^.        «     •.  Period  Time  from  which  period 

Description  of  suit.  ^j  limitation.  begins  to  run. 

60.— F«»r    mon»*y     deposited   Three  years     ...   When  the  demand  is 
uniler  an  ntvreeinent  that  it  made, 

shall  be  payable  on  demand. 

No.  60.  A.  loan  repayable  on  detnnnd  is  payable  at  ojice^  bnt  a  depotU 
of  money  repayable  on  demand^  or  a  bill  or  note  payable  at  a  fixed  time 
after  demand,  is  not  so  payable.  Art.  60  refers  to  oases  where  money  is 
lodged  with  another  under  an  express  trujit,  or  under  circumstances 
from  which  a  trtuit  can  be  implied.  (See  the  notes  to  the  preceding 
article,  6  C.  L.  R.,  470  ;  and  12  C.  L.  R..  p.  168.) 

Am  to  the  onus  of  proof  of  the  demand,  see  p.  113.  Mupra,  If  the  fitsfi 
demand  has  been  a  complete  and  unqualified  demand,  the  period  of  limit- 
ation begins  to  run  from  the  time  of  such  first  demand.  (See  Ma- 
dhavbhi  v.  Fattesing,  10  Bomb.,  487.) 

51. — For  money  payable  to    Three  years     •••   When   the    money  !& 
the  plniiitif!  f<>r  money  paid  paid, 

for  the  defendant. 

No.  61   (No  59,  Act  IX  )    Compare  arts.  81.  82.  99,  100  and  107. 

An  action  for  money  paid  at  the  request,  express  or  implied,  and  to 
the  use.  of  the  defendant,  is  governed  by  this  article.  The  language  of 
this  article  is  applicable  to  suits  for  money  paid  to  the  use  of  the  defend- 
ant even  when  the  money  has  been  paid  toithout  any  reqnest  on  his 
part.  Whether,  or  under  what  circumstances,  such  suits  are  maintainable 
is  a  different  question. 

Before  we  apply  art.  61  to  a  particular  case,  we  must  see  if  art.  81,  82, 
99.  ion,  or  107  does  not  apply  to  it. 

Where  one  of  two  brothers,  borrowing  money  in  his  own  name, 
applies  it  in  payment  of  a  joint  debt,  and  borrows  again  to  pay  off  the 
first  loan,  and  then  repays  the  second  loan  from  his  private  funds,  a  suit 
for  contribution  agaiui^t  the  other  brother  must  be  brought  within  the 
period  prescribed,  from  the  date  of  the  applicatio:i  of  the  money  in 
payment  of  the  joint  debt,  and  not  from  the  date  of  the  payment  of  the 
first  or  second  loan.  (See  Ramkisto  Roy  v.  Mnddnn  Gopal  Roy,  12  W. 
K.,  194;  see  also  Snnknr  «.  Gonry,  I.  L.  R.,  fi  Calc,  321.)  Where  the 
suit  is  brought  by  the  manager  of  a  joint  estate  of  an  undivided  family 
in  respeot  of  a  payment  made  by  him  on  account  ef  the  estate,  the  same 
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rale  applies  ander  art.  107.    Other  suits  for  oontribntion  are  prorided 

ART.  62.    for  by  arts.  99  and  100.   Arts.  81  and  82  apply  to  ipecial  cases  of  **  money 
payable  to  the  plaintiff  for  money  paid  for  the  defendant.*' 

Description  of  .uit.  onf^U^ion.       *"'"•  b^TorJr'uT^ 

62. — For  money  payable  by   Three  years     ...   When    the  money   it 
the  defendant  tu  the  plain-  receiTed. 

tiff  for  money  receired  by 
the  defendant  for  the  plain- 
tiff*8  UMe. 

No.  62.  (No.  60,  Act  IX.) 

Compare  arts.  87  and  97.  With  special  reference  to  the  form  of 
action  **  for  money  had  and  received  by  the  defendant  to  the  plaintiiTt 
nse"  in  the  Courts  of  Law  in  Eng^land.  Sir  Barnes  Peacook.  C.  J., 
doliveringf  the  judgment  of  the  Full  Bench,  said: — *  Nothing  was 
more  likely  to  mislead  or  to  confuse  than  converting  a  suit  brought 
in  the  Mofusail  Courts  to  the  forms  adopted  according  to  the 
English  procedure.'*  (Gogaram  v.  Kartiok,  9  W.  R.,  514,  516.  F.  B.) 
But  Act  I^  of  1871,  No.  60,  as  well  as  the  present  article  in  the 
Act  of  1877,  appears  to  point  to  the  well-known  English  action  in 
that  form,  and  it  has  been  held  by  Markby  and  Prinsep,  JJ.,  that  this 
article  should  be  read  in  connection  with  the  English  law  so  as  to 
include  cases  of  cofittruetive  receipts  for  the  plain tifiTs  nse  (Elagho- 
moui  V.  Nilmoni,  I.  L.  R..  2  Oalc,  893).  But  Mitter  and  Tottenham,  JJ. 
(in  Nundo  Lall  v.  Bfeer  Aboo,  L  L.  R..  6  Calc,  597),  appear  to  hare  con* 
strued  the  language  of  this  article  more  literally ;  Stuart,  CJ^.,  and 
Spankie,  J.  (in  Ramkishen  v.  Bhawoni.  I.  L.  R..  1  All.,  383).  seem  to  pre- 
fer the  stricter  interpretation  ;  and  their  Lordships  of  the  Privy  Connoil 
(in  Gurudas  v.  Ramnarain,  I.  L.  R.,  10  Calc,  860, 864)  appear  to  hold,  that 
if  the  money  when  received  is  not  received  for  ibhe  plaiutiff*s  nse.  a  mere 
equitable  claim  to  follow  the  money  in  the  hands  of  the  defendant  ia 
not  governed  by  this  article.  Where  the  head  of  an  office  draws  from 
the  treasury  a  sum  of  money  to  pay  the  establishment,  but  fails  to 
pay  a  clerk  under  him,  a  suit  for  the  pay  of  such  clerk  against  the  head 
of  the  office  is  a  suit  for  money  actually  had  and  received  by  the  defend- 
ant for  the  use  of  the  clerk  (Abhya  f>.  Haro,  4  B.  L  R.,  App..  68). 

In  England,  in  the  ordinary  action  for  money  had  and  received  by  the 
defendant  for  the  nse  of  the  plaintiff,  money  is  commonly  recoverable 
again  At  a  perfect  stranger,  and  is  continually  resorted  to  to  obtain  the 
plaintiff's  money  wrongfully  withheld.  For  instance,  the  action  is  main- 
tainable to  recover  from  a  party  who  has  wrongfully  received  the  known 
and  accustomed  fees  of  an  office  belonging  to  another ;  and  where  the 
defendant  has  wrongfully  obtained  the  plaintiff's  money  from  a  third 
party,  as  by  a  false  pretence,  it  may  be  recovered  in  this  form  of  action, 
it  has  been  held  that  this  form  of  action  lies  to  recover  money  paid 
nnder  a  void  authority.  {Per  Levinge,  J.,  in  Hurrish  Chnnder  v.  Axim- 
ooddeen,  Sutherland's  Special  Number,  pp.  181,  183.)  And  Lord  Mans- 
field (in  Moses  v.  Maofarlane,  2  Bar.,  1005)  held,  that  this  equitable 
action  lies  for  money  paid  by  mistake,  or  upon  a  oonsideration,  which 
happens  to  fail,  or  for  money  g^t  through  imposition  or  extortion  or  oppres- 
sion, or  an  undue  advantage  taken  of  the  party's  situation  contrary  to  laws 
made  for  the  proteotion  of  persons  under  those  circumstances.  This 
form  of  action  lies  if  it  is  c0ntrtL4icquHn  et  b^num  that  the  defendant 
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sboald  retaia  the  money  against  the  plaintiff.    (See  Smithes  Leading 

Cases,  Vol.  II,  8th  Bdn.,  p.  429.)  art.  62. 

Art.  62  has  been  read  in  connection  with  the  English  law  and  con- 
sidered to  be  applicable  in  the  following  cases . 

1.  Where  the  plaintiff  saed  for  money  overpaid  bj  him  to  the  defend- 
ant upon  the  supposition  that  it  was  due,  that  is,  for  recovery  of  money 
paid  by  mistake  (Radhanath  v.  Bamachurn.  25  W.  B.,  415).  But  may 
not  art.  96  apply  to  such  a  case  7    (See  I.  L.  R.,  6  Mad.,  844.) 

2.  Where  A  deposited  money  in  the  Gollectorate  in  the  name  of  the 
plaintiff,  and  the  defendants,  without  the  knowledge  or  consent  of  the 
plaintiff,  fraudulently  took  out  the  money  from  the  Colleotorate  (Eaghu- 
moni  V.  Nilmoui,  I.  L.  R..  2  Calc,  393). 

3.  Where  the  plaintiff's  decree  had  been  sold  in  execution,  and  pur- 
chased by  the  defendant,  who  realized  certain  monies  under  that  decree, 
and  the  sale  in  execution  being  set  aside,  plaintiff  sued  for  the  money 
realized  by  the  defeodant  (Bhowanikusr  r.  Eikhiram,  I.  L.  R.,  2  All., 
354  ;  see  also  2  C.  L.  R.,  165). 

4.  Where  money  realized  in  execution  against  a  judgment-debtor  was, 
under  an  erroneous  order  of  the  Court,  mode  over  to  one  of  two  decree- 
holders,  and  the  other  sued  for  the  money  by  establishment  of  his  prior 
right  to  the  same  (Ramkishen  v,  Bhowani,  I.  L.  R.,  1  All.,  833.  F.  B.) 

6.  Where  the  money  in  question  was  deposited  by  the  plaintiff  with  the 
defendant,  pending  negotiations  for  a  new  lease,  and  the  arrangement 
was,  that,  if  the  new  lease  was  granted,  the  money  deposited  should  be 
treated  as  part  of  the  security  to  be  given  for  the  due  performance  of 
the  lease,  but  that,  if  no  new  lease  were  granted,  the  money  should  be 
returned,  and  the  negotiations  falling  through,  the  plaintiff  sued  for  the 
recovery  of  the  money.  [The  money  in  this  case  did  not  become  "  money 
received  by  the  defendant  for  the  plaintiffs  use  **  until  the  failure 
of  the  negotiations  (Johuri  v.  Thakoor.  I.  L.  R.,  5  Calc,  830).  It  may 
be  observed  that  art.  97  provides  sprcially  for  suits  for  **  money  paid 
upon  an  existing  consideration  which  afterwards  fails."] 

6.  Where  the  plaintiff  claimed,  as  one  of  the  two  heirs  of  B,  a 
moiety  of  monies  which  at  the  time  of  fi's  death  were  deposited  with 
a  banker,  and  which  the  defendant,  the  other  heir  of  B.  had  received 
from  such  banker  (Kondun  Lai  v.  Bausidhar.  I.  L.  R..  3  All.,  170). 

7.  Where  the  plaintiff  sued  for  his  share  of  an  allowance  attached  to 
an  hereditary  office,  against  another  sharer  or  alleged  sharer,  who  had 
improperly  received  the  plaintifiTs  share  of  the  allowance  (Harmnkh  v. 
Hnrisukh,  I.  L.  R.,  7  Bomb.,  191;  Desai  v.  Desai,  I.  L.  R.,  8  Bomb., 
426). 

On  the  other  hand,  it  has  been  held  that  the  article  does  not  apply 
to  the  following  oases  : — 

1.  Where  the  sale-proceeds  of  a  certain  property  were  retained  by  the 
vendor,  and  the  plaintiff  claimed  a  portion  of  the  same  as  a  zeroin- 
daree-dub  under  a  custom  obtaining  in  the  mahal  (Kirath  v.  Qaneeh, 
I.  L.  R..  2  All.,  358). 

2.  Where  compensation-money  for  lands  taken  up  by  Government  had 
been  lying  in  the  Colleotorate,  and  the  defendant  took  oat  the  money 
as  the  mokruridar  of  the  lauds,  and  th«»  plaintiff,  after  setting  aside  the 
mokruri  lease,  which  had  been  improperly  granted  by  his  deceased 
aunt,  sued  to  recover  the  money  so  received  by  the  defendant  (Nundo 
Lall  V.  Meer  Aboo.   I.  L.  R.,  5  Calc,  597). 

.  3.  Where  the  defendant,  as  an  agent  of  A,  sold  goods  entrusted  to  him 
^y  A  (who  died  after  the  plaintiff  had  obtained  a  decree  against  him  for 
tiieir  conversion) ;  and  where  the  defendant,  as  agent  of  the  representative 
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.'      of  A,  retained  the  proceeds,  which  the  plaintiff  had  ah  equitable  rii^ht  to 

ARTS       follow    in    the    defendant's  hands  (Q-nrudas  v,  Ramnarain,  I.  L.  R^ 

63  64.      ^^  OdXc,  860,  P.  0. ;  see  also  I.  L.  R.,  7  All.,  25). 

' '     *        The  date  of  the  actual   receipt  of  the  money  is  not  necessarily  the 

date  on  which  '*  the  money  is  received  for  the  plaintiffs  use.    (See 

Johnrilal's  case  cited  above,  16  W.  R.,  P.  C,  20 ;  and  p.  105  (note),  supr^.} 

But  as  to  the  conscrnotiou  of  the  words  in  the   third  colnmn,  **  when 

the  money  is  received/'  compare  I.  L.  R.,  10  Oalc  860,  864.  P.  C.  ,*  and 

Kalichurn  v.  Jogesh,  2  C.  L.  R.,  354.  855.    If  when  the  money  is  received 

it  is  not  received  /or  the  plaintiff't  use^  it   would   be  safer  to  apply 

art.  120  (ibid). 

**  Money  "  in  this  article  does  not  include  stocks.  (See  notes  to  art.  61.) 

Descripdon  of  suit.  ,  ^f^rj^.  Time  from  which  period 

A^ovtipMvu  v»  outb.  ^£  limitation.  begius  to  run. 

63.— For  money  p»iyable  for  Three  years     ...    When  the  interest  be« 
interest   upon    money  due  comes  due. 

from  the  defendant  to  the 
pLiintiflf. 

No  63.  (No.  61,  Act  IX ;  sec.  1.  d.  9,  Act  XIV.) 

Interest  is  m>ney  paid  or  allowed  for  the  loan  or  use  of  some  other 
sum  of  money.    (See  pp.  317  and  318,  snpra,) 

The  principal  amount  may  be  recovered,  thouirh  recovery  of  the  inter- 
est for  more  than  three  years  is  barred  by  limitation  (see  7  Gh.  Div., 
120) ;  but  no  interest  can  be  recovered  if  the  suit  for  the  principal 
amount  is  barred  by  limitation  (see  p.  343,  tupra,  and  Hajee  Synd 
Mihomed  9.  Alussamut  Ashruffoonnisiia.  I.  L.  R..  5  Calc,  759,  765).  The 
cause  of  action  under  this  article  is  a  recurring  one,  and  so  long*  as  th/^ 
principal  sum  is  not  barred  by  limitation,  successive  actions  for  amounts 
of  interest  successively  becominjar  due  may*  be  brought.  A  suit  for  a 
balfinne  of  money  payable  for  interest  is  governed  by  this  article 
(Mokundi  v.  Balkisheu,  I.  L.  R.,  3  All.,  328). 

With  respect  to  arrears  of  interesc  '>n  mort^age^  or  other  inonmbran- 
OAS,  we  have  no  pro^ri3ion  corresponding  to  sec.  42  of  the  Statute  3  and  4, 
Will.  IV,  c.  27.  It  has  accordingly  bean  held  that  where  both  principal 
and  interest  are  charged  upon  immoveable  property,  the  period  of  limit* 
ation  applicable  to  the  recovery  of  the  principal  is  applicable  to  the 
recovery  of  the  interest.  (See  Gunput  v.  Adarji.  I.  L.  R.,  3  Bomb.,  313, 
332  ;  Davani  v.  Ratna.  I.  L.  R.,  6  Mad..  417  ;  Baldeo  v.  Gokul,  I.  L.  R., 
1  AH.,  603,  605.)    See  notes  under  arts.  132  &  147. 

64.— For  money  payable  to   Three  years     •••    When    the     accounts 
tiie     plaintifi'   for     money  are  stKted  in   writing 

found  to  be  due  from  the  signed  by  the  defend* 

defendant   to    the    plHintilT  ant  or  his  ngent  duly 

on  accounts  stated  between  authorized     in      this 

them.  beliulf,  nnless   where 

the  debt  is,  by  a 
simultaneous  agree- 
ment in  writing  sign- 
ed as  sforesaid,  made 
payable  at  a  future 
time,  and  then  when 
that  time  arrives. 
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No,  64.    (No.  62,  Act  IX.)    Cf,  art.  86.  ' 

An  **  acoonnt  gtated/'  as  opposed  to  an  open  account,  is  an  adjustment    j^f^  04 
which  is  assented  to  by  both  the  parties.  (See  I.  L.  B.,  6  Calc,  447,  461.) 
An  aocoont  cUsed  by  the  death  of  one  of  ^he  parties,  or  otherwise,  is  not 
an  account  stated,    ( Anf^elli  §  150.) 

Under  Act  IX  of  1871,  the  period  of  limitation  in  suits  on  acoounts 
stated  ran  from  the  time  *'  when  the  accounts  were  stated."  Any  verbal 
or  unsigned  statement  of  accounts  (see  1  Shome,  37 ;  2  0.  L.  B.,  346 ; 
I.  L.  R.,  2  All.,  872)  might,  therefore,  have  enabled  the  creditor  to  evade 
the  law  relating  to  written  acknowledgments  of  debts  (see  Hirada  v. 
Gadiji,  6  Mad.,  197,  201),  unless  the  term  ^' aceounts  stated'*  was 
restricted  to  an  adjustment  of  cross-demBJids  between  the  parties.  But 
as  in  common  talh^  an  admission  of  any  debt  due  from  the  defendant 
to  the  plaintiff  is  treated  as  "  an  account  stated,'*  the  Indian  Legisla- 
ture, in  1877,  amended  the  provisions  of  Act  IX  of  1871,  and  enacted  that 
an  account  stated  must  be  in  writing  signed  by  the  defendant  or  hie 
agenty  in  order  that  art.  64  might  apply  to  it. 

This  article,  as  it  stands,  does  not  apply  even  to  a  real  account 
stated  unless  it  is  in  writing  signed  by  the  defendant  or  his  agent.    In 
a  real  account  stated,  a  number  of  0ro#«-demands  are  set  off  one  against 
another,  and  a  balance  is  struck  in  favor  of  one  of  the  parties.    In  such 
a  case,  the  law  implies  a  new  promise  by  the    other  party  to  pay  the 
balance  in  consideration  (not  merely  of  past  debts,  but)  of  the  extin^ 
guishment  ot  t^e  old  debts  on  each  side  (see  pp.  280-81,  supra).    Even 
when  such  a  statement  is  verbal^  or  not  signed  by  the  defendant  or  his 
agent,  the  new  promise  is  a  new  cause  of  action  independently  of 
sec.  19  or  art.  64,  and  may  be  enforced  within  the  period  of  three  years 
under  art.  116.    It  may  be  here  observed  that  in  a  real  account  stated, 
it  is  not  necessary  that  the  statement  should  be  made  within  the  period 
of  limitation  prescribed  for  the  recovery  of  the  several  oross-items  (see 
9  Bomb.,  429).    If  what  is,  in  common  talk,  called  an  account  stated, 
is  an  account  stated  within  the  meaning  of  art.  64,  it  is  even  now 
possible  to  evade  the  provisions  of  sec.  19,  unless  this  article  is  read 
along  with  that  section,  so  as  to  make  the  article  inapplicable  except 
where,  at  the  time  of  making  the  statement,  all  the  several  items  of  the 
account  were  unaffected  by  limitation.    Art.  62  of  Act  IX  of  1871  was 
read  in  this  way  by  Jackson  and  Tottenham,  J  J.     (See  Syud  Mahomed 
Ali  V.  Mirza  Dilwar  Hossein,  2  Shome,  136.)    But  as  art.  64  itself  does 
not  prescribe  any  time  within  which  an  account  must  be  stated,  and 
as  the  provision  of  sec.  19,  that  an  acknowledgment  to  be  valid  must 
be  made  before  the  debt  is  barred,  may,  therefore,  be  evaded  in  many  cases 
by  suing  in  the  form  of  a  so'oalled  account  stated,  it  has  been  held  by  the 
Bombay  High  Court  that  this  article  does  not,  at  all,  apply  to  a  so'oalled 
account  stated  where  no  (^roM-demands  are  set  off  against  each  other. 
(See  Nahanibai  r.  Venkatidas,  I.  L.  R.,  7  Bomb.,  414.)    In  Calcutta,  how- 
ever (see  Dukhi  Sahu  v.  MiUiomed  Bikhu,  I.  L.  B.,  10  Calc,  284,  F.  B.)> 
all  the  Judges  of  the  Full  Bench  assumed  that  art.  64  applied  to  accounts 
stated,  even  when  there  were  no  cross-dema.nda,  and  the  majority  only 
held  that  the  article  did  not  apply  if  such  statement  of  account  was  not 
«  in  writing  signed  by  the  defendant."    The  Allahabad  High  Court  also 
took  a  simiUr  view  of  the  matter  in  Zolfikar  v,  Munnalal,  I.  L.  B.,  3  All., 
148,  F.  B. 

The  law  on  this  subject  may  be  summarized  as  follows :— Art.  64 
or  8^.  19  does  not  apply  to  a  so-railed  account  stated  when  such  state- 
ment is  oral,  or  written  but  not  signed.  Such  statement  cannot,  therefore, 
be  of  any  use  in  saving  from  the  operation  of  limitation  a  suit  for  the 

N  N 
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balance,  or  for  any  of  the  items  of  the  adjusted  aoconnts.    (See  L  L.  R., 

ABT.  65.  2  All..  872,  874  ;  I.  L.  R.,  10  Calc,  284,  293.)  A  so-called  account  stated, 
if  written  aud  signed  under  all  the  condUions  mentioned  in  sec.  19, 
renews  the  period  of  limitation  as  provided  in  that  section.  It  has 
not  yet  been  finally  decided  by  all  the  High  Courts,  whether  a 
so-called  account  stated,  written  and  signed  by  the  defendant,  after 
some  of  the  items  of  the  account  had  been  barred  by  limitation,  would 
or  would  not  save  the  barred  items.  Neither  sec.  19,  nor,  according  to  the 
Bombay  High  Court,  art.  64,  applies  to  such  a  case. 

A  real  account  stated,  signed  by  the  defendant  or  his  agent,  is  gOTemed 
by  art.  64,  whether,  at  the  date  of  the  statement,  some  of  tlie  items 
adjusted  were  barred  by  limitation  or  not. 

A  real  account  stated,  if  oral,  or  not  in  writing  signed  by  the  defend- 
ant or  his  agent,  is  nevertheless  a  valid  new  contract  for  the  payment 
of  the  balance,  and  though  not  governed  by  art.  64,  is  governed  by 
art.  115.  Supposing  some  of  the  items  of  the  cross-demands  are  barred 
debts,  the  verbal  or  unsigned  statement  of  accounts  woald,  it  is  appre- 
hended, nevertheless  give  a  new  starting  point  of  limitation.  But  in 
the  case  of  a  so-called  account  stated,  even  if  it  be  conceded  that  here 
also  the  law  raises  the  implication  of  a  new  contract  in  consideration 
of  a  past  debt,  such  contract  will  be  void  under  sec.  25  of  the  Contract 
Act,  if  the  debt  itself  is  barred  by  limitation  and  the  statement  does  not 
amount  to  a  promise  in  writing  signed  by  the  defendant  or  his  agent. 
(See  I.  L.  R,  6  Bomb.,  683.) 

The  words  in  the  first  column  of  art.  64  must  be  read  with  those  in 
the  3rd  column,  and  notwithstanding  the  ruling  in  the  case  of  Sheikh 
Akbar  17.  Shekh  Khan  (I.  L.  R.,  7  Calc,  256),  accounts  stated  rerballf 
are  uot  governed  by  art.  64.    (See  I.  L.  R.,  10  Calc.  284,  287.) 

The  8imultaneous  agreement,  spokeu  of  in  the  3rd  column  as  giving 
a  start  later  than  the  date  of  the  accounts  stated,  must  also  be  in  writ- 
ing signed  by  the  defendant  or  his  agent.  (See  Dagdusa  r.  Shamad. 
I.  L.  R.,  8  Bomb.,  642.) 

As  to  what  are  cross-demands,  see  the  notes  to  art.  85. 

n^a^ri.^ti^n  «f  ...u  Period  Time  from  which  period 

Liescripuon  ox  suit.  «  i*    •„  ..•  i     •     « 

'^  of  liiiutation.  begins  to  ran. 

65. — For    compensation    for  Three  years     ...    When  the  time  speci- 
brench   of  a  promise  to  do  fied   arrives    or     tlie 
anything     ut    a    specified  contingency         bap- 
time,  or  upuD  the  happen-  pens, 
ing  of  a  specified  contin- 
gency. 

No.  66.  (No.  63,  Act  IX) 

This  is  a  general  article  for  the  recovery  of  either  liquidated  sums,  or 
unascertained  damages,  for  the  breach  of  a  promise  to  do  anything  at 
a  specified  time,  or  upon  the  happening  of  a  specified  oontingeocy. 
Where  tbe  promise  is  not  to  do  anything  but  to  abMtain  from  doiog 
something,  or  where  no  fixed  time  or  event  is  Mpecifird  for  the  perform* 
auce  of  the  contract,  art.  1 1 5  or  some  other  article  will  apply. 

If  the  promise  is  contained  in  a  duly  regintered  agreement,  art.  116 
will  apply  (Kishenlnll  v.  Kinlock,  I.  L.  R..  .T  All..  712).  A  suit  to  recover 
mouey  deposited  under  an  unregistered  agreement  that  it  shall  be  payable 
on  the  happening*  of  a  specified  contingency  does  not  fall  within  art.  60 
but  is  governed  by  art.  115  or  65  or  62.    (See  I.  L.  B.,  6  Calc  830.) 
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For  the    meaning  of  the  word  compensation  in  actiona  em^oontractUf       .' 

AS  used  in  this  sohedale,  see  the  notes  to  art.  116.  arts. 

Where  A,  as  surety  of  B,  promises  *'  if  B  does  not  pay  eventually  5$^  g;. 
{eheth  parjanta),  I  will,"  limitation  does  not  run  in  favour  of  A  until 
the  creditor  deuuintU  compensation  from  A  on  B*s  failure  to  pay  (Bis- 
humber  v.  Hungshesher,  4  C.  L.  R.,  34).  A  case  like  this  does  not  fall 
within  art.  83,  unless  the  date  of  A*s  refusal  to  pay  is  the  date  when  the 
plaintiff  is  "  actually  damnified."  A  debtor's  promise  to  pay,  when  he 
shall  have  the  means  to  do  so,  may  be  enforced  within  three  years  from 
the  date  of  his  acquiring  means  to  pay.  If  a  person  who  has  promised 
to  do  anything  at  a  future  specified  time  declares  beforehand  that  he 
will  not  do  it,  this  article  does  not  prohibit  a  suit  being  brought  against 
him  before  the  time  specified  arrives.    (See  1  Mad.,  162.) 

^       ...        g     ..  Period  Time  from  which  period 

Description  of  suit.  ^j  j.^j ^^^j^„^  ^^^.^^^  ^^  ^^^^ 

66. — On  a  single  bond  where  Three  years     „.   The  day  so  specified, 
a  day  is  specified  for  pay- 
ment. 

No.  66.  A  single  bond  is  a  written  engagement  for  the  payment  of 
money  m it hout  a  penalty.  (I.  L.  R..  4  All.,  3,  6.)  There  are  no  alternative 
conditions  in  a  single  bond.  (Thompson.)  Instalment-bonds  are  provided 
for  in  arts.  74  and  75.  An  ordinary  tamasuk,  it  is  apprehended,  is  a 
single  bond,  as  well  as  a  promissory  note  as  defined  in  sec.  3.  But  as 
"  promissory  notes  "  and  "  bills  of  exchange  "  are  spoken  of  together,  as 
distinct  from  "  bonds,"  in  arts.  69.  72.  73,  80,  &o..  it  may  be  doubted  if  a 
tamasitky  which  is  not  negotiable,  is  a  "  promissory  note"  within  the 
meaning  of  those  articles.  A  bond  whioh  besides  creating  a  money 
obligation  gives  the  creditor,  on  default,  the  right  of  treating  the  trans- 
action as  a  conditional  sale  of  certain  properties,  is  not  a  single  bond 
(Laohman  v,  Kesri,  I.  L.  R..  4  AH.,  B). 

Where  the  debt  is  payable  **  within  two  years  from  the  date  of  the 
bond,"  the  time  at  whioh  it  mtbst  be  repaid  is  specified  within  the  meaning 
of  this  article.  (See  Ball  r.  Stowell,  I.  L.  R.,  2  AIL,  322,  331  ;  Narain  v. 
Oouri,  I.  L.  R.,  6  Calc,  21.) 

A  bond  payable  at  a  specified  date^  with  a  condition  that  on  default  of 
payment  of  interest  at  stated  periods  the  creditor  might  immediately 
realize  the  whole  amount  due,  is,  according  to  some  of  the  Judges,  gov- 
erned by  this  article  (I.  L.  R.,  6  Calc,  21 ;  I.  L.  R.,  2  All.,  322).  Bnt  see 
art  80. 

If  the  day  specified  is  the  30th  Pons  of  a  particular  year,  and  it  turns 
out  that  Pons  of  that  year  contains  only  29  days,  limitation  runs  not 
from  the  29th  Pons,  but  from  the  day  following  (Almas  v.  Mahomed 
Raja,  I.  L.  R.,  6  Calc,  239). 

A  suit  on  a  registered  bond  is  governed  by  art.  116. 

67. — On  a  single  bond  where    Three  years     ...   The  date  of  executing 
no  such  day  is  specified.  the  bond. 

No.  67.    (No.  66,  Act  IX.)    See  the  notes  to  art.  66. 

The  starting  point  of  limitation  in  this  case  is  fixed  on  the  same  prin- 
ciple as  in  art.  57. 

It  has  been  held  that  a  bond  payable  on  demand  does  not  specify  the 
date  of  payment  and  is  governed  by  this  article  (Rupkishore  r.  Mohni. 
I.  L.  R.,  3  All.,  416).    Art.  80  will,  at  all  events,  apply  to  such  a  case. 
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ABTS^  Description  of  suit  ^^  limitation.  begins  to  rnnr 

68. — On  a  bond  subject  to  a  Three  jears    ...   When    the    condiUoa 
condition.  is  broken. 

No.  68.    (No.  67,  Act  IX.) 

This  article  shoald  be  read  with  sec.  3,  which  lays  down  that  himd 
*'  inolndei  any  instrument  whereby  a  person  obliges  himself  to  pay  money 
to  another  on  condition  that  the  obligation  shall  be  Toid,  if  a  specified 
act  is  performed  or  is  not  performed,  as  the  case  may  be."  There  is  some 
difference  of  opinion  as  to  the  meaning  of  these  words.    (See  I.  L.  R., 

2  All.,  654,  F.  B.,  and  I.  b.  B.,  8  Calc,  54.)  A  covenant  wii^  a  penal 
clause  is  not  a  bond  conditioned  for  the  performance  of  a  covenant.  (I. 
L.  B..  8  Calc,  54.)  A  bond  containing  a  penalty  is  called  an  ''obliga- 
tion *'  in  English  law.    (Wharton.)    It  should  be  remembered,  that  sec. 

3  does  not  give  an  exhaustive  definition  of  *^  bonds." 
In  the  case  of  a  poet-obit  bond,  the  condition   of  the  bond  is  not 

broken  until  the  deaUi  occurs,  upon  which  the  money  becomes  payable. 
In  an  action  for  the  penalty  against  a  subordinate  officer  on  his  bond 
to  account  at  the  end  of  Ms  service,  limitation  does  not  ran  until  the 
servioe  ends. 

69.^0n  a  bill  of  exchange  Three  years    ...   When  the  bill  or  note 
or  promissory  note  payable  falls  due. 

at  a  fixed  time  after  date. 

No.  69.    (No.  68,  Act  IX.) 

A  promissory  note  is  not  necessarily  negotiable.  It  may  or  may  not 
be  made  payable  to  order  or  to  the  bearer ;  but  it  is  rarely  made  payable 
only  to  a  particular  person  named  therein.  (See  sec.  3,  and  Wharton's 
Law  Lexicon.) 

For  the  rules  regarding  the  date  of  maturity  of  negotiable  instruments, 
see  sees.  22—25,  Act  XXVI  of  1881. 

This  article  supposes  that  the  bill  has  been  accepted  by  the  drawee,  for 
if  the  bill  has  been  dishonored  by  non-acceptance,  art.  78  applies. 

70. — On  a  billof  exchange  pay- Three  years     ...   When  the  bill  is  pre- 
able  at  sight,  or  afler  sight,  sented. 

but  not  at  a  fixed  time. 

No.  70.    (No.  69,  Act  IX.) 

A  bill  payable  "  at  a  fixed  time  after  sight  **  is  governed  by  art.  73. 
Ab  to  presentment  for  payment,  see  sees.  62^76,  Act  XXVI  of  1881.  The 
exprcMions  *'  after  date  **  and  **  after  sight "  are  not  synonymous. 

71. — On  a  bill  of  exchange  Three  years     ...   When  the  bill  is  pre- 
accepted  payable  at  a  par-  sented  at  that  place, 

ticular  place. 

No.  71.    (No.  70,  Act  IX.) 

72. — On  a  bill  of  exchange   Three  years     ...    When   the  fixed  time 
or  promissory  note  payable  expires, 

at  a  fixed  time  after  sight 
or  after  demand. 
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Na72.    (No.  71,  Act  IX.) 

The  entries  in  the  3rd  oolumn  of  arte.  69,  70,  72,  73,  76,  77,  79,  81,  82,  ABM. 
and  83  appear  to  be  based  on  the  English  oases  referred  to  by  Messrs.  72 — 74. 
Darby  and  Bosanqnet  at  pp.  19  to  23  of  their  work  on  Limitation. 

In  a  suit  on  a  promissory  note  payable  one  year  after  demand^  time 
does  not  oommence  to  run  until  after  the  expiry  of  one  year  from  the 
date  when  demand  is  made.  (See  Thorpe  v.  Booth ;  Banning,  27;  pp.  113, 
221 ,  supra.)  As  to  the  oonstrnotion  of  the  words  "  payable  after  six  months 
whenever  the  payee  shall  demand  the  money/*  under  Aot  XIV  of  1859,  mo 
Jeanniaaa  v,  Manikji,  7  Bomb.,  36. 

Description  of  suit  .  i?^,°t  '^'"«  *'^™  ''*'*«^  P«^^ 

^^  '^  of  hmitatiOD.  begins  to  nm. 

78. — On  a  bill  of  exohance  Three  years    «.•   The  date  of  the  bill 
or  promissory  note  payable  or  note, 

on  demand  and  not  accom- 
panied by  any  writing 
restraining  or  postponing 
the  right  to  sue. 

No.  73.    (No.  72,  Aot  IX.) 

The  starting  point  of  limitation  in  this  case  is  fixed  on  the  same 
principle  as  in  art.  59.  See  notes  to  art.  59.  '*  Payable  at  any  time  within 
six  years  on  demand "  is  not  equivalent  to  ^'payable on  demand."  A 
promissory  note  so  payable  is  virtually  a  note  payable  on  demand, 
accompanied  by  a  writing  restraining  the  right  to  sue,  inasmuch  as  the 
temte  of  the  note  restrain  the  suit  unless  demand  is  made  within  six  years. 
It  has  been  held  in  one  case  that  this  special  form  of  note  is  not  pro« 
▼ided  for  by  art.  73,  and  that  it  fidls  within  art.  120  (Sanjini  v.  Kama, 
I.  L.  B.,  6  Mad.,  290).  It  was  not  suggested  in  this  case  that  art.  80  (the 
general  article  for  bills,  notes  and  bonds)  might  apply. 

Under  this  article  the  contemporaneous  agreement  restraining  or 
postponing  the  right  to  sue  must  be  in  writing,  (Compare  3  Bomb.,  0.  C. 
J.,  153.) 

A  new  contract  may  be  substituted  for  that  contained  in  a  promissory 
note  payable  on  demand,  and  a  suit  on  the  basis  of  such  a  contract  will 
not  be  barred  simply  because  three  years  have  elapsed  from  the  date  of 
the  note.    (See  Natha  v,  Janardhan,  I.  L.  R.,  1  Bomb.,  503.) 

As  to  the  former  state  of  the  law  relating  to  bills  and  notes  payable  on 
demand,  see  pp.  220  &  221,  supra, 

74. — On  a  promissory  note  Three  years     ...  The  expiration  of  the 
or  bond  payable  by  instal-  first   term    of  pay- 

ments, ment,  as  to  the  part 

then  payable;  and 
for  the  other  parts 
the  expiration  of  the 
respective  terms  of 
payment 
No.  74.    (No.  74,  Act  IX.) 

This  article  furnishes  an  instance  of  a  contract  where  there  are  suo" 
cessive  breaches.  (See  p.  218,  supra.)  Successive  breaches  of  a  contract 
to  pay  an  annuity,  and  of  other  oontraots  written  or  verbal  are  provided 
for  by  art.  115. 
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AeT^S.  De-eription  of  suit  ,t  ^^^.        "^""'^.t'tT""" 

75. — On  a  promissory  note  or   Three  years      ...   When  the  first  default 
bond    payable    by    iostnl-  is  made,  unless  where 

ments,      which      provides  the  payee  or  obligee 

thaty  if  default  be  made  in  waives  the  benefit  of 

payment  of  one  instalment,  the    provision,    and 

the  whole  shall  be  due.  then     when      fresh 

default  is  made  id 
respect  of  which 
there  is  no  such 
waiver. 

No.  75.    (No.  75,  Act  IX.) 

A  verbal  agreement  for  the  payment  of  money  by  instalments  with  a 
similar  ooodition  as  to  the  whole  amount  becoming  due  (not  being  a 
promissory  note  or  bond)  is  not  tj^overned  by  this  article  (Koylas  v. 
Boykoonto,  I.  L.  R.,  3  Calc,  619).  lb  may  also  be  said  that  this  artide 
does  not  apply  if  the  whole  amount  becomes  due  on  default  in  payment 
of  two  or  more  successive  instalments.    See  art.  80. 

It  has  been  held,  that  a  condition  that  on  default  of  payment  of  one 
instalment  of  interett  the  principal  amount  shall  become  due,  does  not 
fall  within  this  article  (Ball  v.  Stowell,  I.  L.  R.,  2  AIL,  822  ;  Narain  r. 
Gouri,  I.  L.  R.,  5  Calc,  21 ).  But  the  same  or  nearly  the  same  result  will 
be  arrived  at  by  the  application  of  art.  65,  art.  115,  or  art.  80  to  such 
cases.  The  only  difference  will  be  as  to  the  effect  of  a  waiver  of  the 
benefit  of  the  condition. 

If  we  do  not  take  into  consideration  the  express  provision  of  art. 
75  (Act  IX  and  Act  XY),  waiver  not  amounting  to  a  fresh  agreement 
between  the  parties  cannot  affect  the  running  of  time  when  onoe  it  hae 
oommenced  to  run.  (See  Gumma  v.  Bhiku.  I.  L.  R.,  1  Bomb.,  125;  Ahmad 
V,  Hafiza,  I.  L.  R.,  3  All.,  514  ;  Raghu  r.  Dipchand,  I.  L.  R.,  4  Bomb.,  66, 
68.)  Before  Act  IX  of  1871  came  into  operation,  it  was  held  that  if  the 
suit  was  not  upon  any  such  fresh  agreement,  but  upon  the  original  boi^ 
itself,  proof  of  payment  and  acceptance  of  an  instalment  subsequently 
to  the  default  could  not  help  the  plaintiff  in  any  way.  (7  W.  R.,  21,  F.  R) 
Mere  abstinence  from  suing  for  the  whole  amount  due  does  not  amount 
to  waiver  within  the  meaning  of  this  article  (Sethu  r.  Nayana,  I.  L. 
R.,  7  Mad.,  577 ;  Gopala  v.  Paramma,  I.  L.  R.,  7  Mad.,  583).  A  subsequent 
acceptance  of  the  instalment  in  arrear  may  operate  as  a  waiver,  but 
merely  allowing  the  default  to  pass  unnoticed  does  not  (Chenibash 
V.  Kadum,  I.  L.  R.,  5  Calc,  97).  Acceptance  of  payments  made  in 
reduction  of  the  whole  debt,  and  not  on  account  of  the  particular  instal- 
ment due,  cannot,  of  course,  amount  to  a  waiver  (Mnmford  r.  Peal, 
I.  L.  R.,  2  All.,  857.  See  also  the  note  to  Gumma  v,  Bhiku,  I.  L.  R^ 
1  Bomb.,  125).  But  such  payment  may  give  a  new  start  if  seo.  20  be 
applicable. 

In  Mumford  v.  Peal,  the  Allahabad  Higb  Court  say  that  to  prove  witiver 
even  under  art.  75,  it  is  necessary  to  prove  that  the  creditor  has  entered 
into  some  fresh  parol  arrangement,  oondoniufr  the  breach  and  creating 
new  relations  with  the  party  in  default.    (I.  L.  R ,  2  AU.,  857.) 

Where  the  bond  or  note  gives  the  creditor  the  option  eitiier  of  suing 
for  the  whole  debt  on  the  occurrence  of  the  first  default,  or  of  waiting 
till  the  expiry  of  the  term  of  the  bond  or  note,  it  has  been  held  that 
art.  75  does  not  apply  (Koylas  r.  Boiknnto.  I.  L.  R..  3  Calc,  619 ;  Karain 
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V,  Gouri,  I.  L.  R.,  5  Gale,  21).  But  even  in  snoli  a  cose  it  is  necessary       -^— 
for  the  creditor  to  show  that  he  has  exercised  his  right  of  election  in      ARTS, 
order  that  limitation  may  not  be  computed  from  the  date  of  the  first    76 — 78. 
default.    (See  Ravalmal  v.  Dhondiba,   11   Bomb.,    156,    and    I.  L.  R., 
2  Bomb.,  p.  326.)    Where  the  language  of  the  bond  showed  that  it  was 
the  intention  of  the  parties  that,  in  case  of  default  made  in  payment  of 
ose  instalment,  the  whole  amount  should  become  due,  only  f/ demand  for 
such  amount  were  made,  it  was  held  that  time  did  not  commence  to  rnn 
against  the  creditor  until  he  made  a  demand  for  payment  of  the  entire 
sum.    (Hanmantram  v.  Bowles,  I.  L.  R  ,  8  Bomb.,  551.) 

The  provisions  of  art.  75  do  not  apply  to  applicfttiofie  for  the  execution 
of  decrees  under  which  money  is  payable  by  instalments.  There  is  no 
provision  for  waiver  in  cl.  6.  art.  179,  and  acceptance  of  payments  made 
subsequently  to  default  would  not  affect  the  question  of  limitation 
(Dulsook  r.  Chugon,  I.  L.  R.,  2  Bomb.,  356  ;  Shib  v.  Kolka,  I.  L.  R., 
2  All..  443 ;  Ugranath  v.  Laganmani,  I.  L.  R.,  4  All.,  83).  There 
are  several  cases,  however,  in  which  it  has  been  held  that  the  right  or 
privilege  to  execute  the  whole  decree  on  the  Ist  default,  mat/  he  waited 
so  as  to  enable  the  decree-holder  to  sue  out  execution  for  subsequent 
instalments  within  three  years  of  their  falling  due  (Asmutullah  r. 
Kally  Churn,  I.  L.  R.,  7  Calc,  56,  60  ;  Nilmadhub  v.  Ramsoiloy,  I.  L.  R., 
9  Calc,  857  ;  Karakavalasa  v.  Karanom,  I.  L.  R.,  3  fiiad.,  257  ;  Kanchan 
r.  Sheoprosad,  I.  L.  R.,  2  All.,  291). 

Description  of  suit.  .  v^'-f,-^  "^^""^  i'*''^  '"?'*'*'  P*""^ 

'^  of  limitation.  begins  to  run. 

76. — On   a   promissory    note   Three  years     ...    The  <late  of  the  deli- 
given  by   the  maker  to  a  very  to  the  payee, 
third  person  to  be  delivered 
to  the  payee  after  a  certain 
event  should  happen. 

No.  76.    (No.  76,  Act  IX.) 

This  article  is  apparently  based  on  the  decision  in  Savage  v,  Aldrin, 
where  a  note  payable  on  demand  was  deposited  with  a  banker  for 
delivery  to  the  payee  on  his  producing  another  note  cancelled,  and  it 
was  held  that  the  payee  had  no  ground  of  action  till  the  note  was 
delivered,  and  that  therefore  limitation  ran  only  from  that  time.  (Darby 
and  Bosanqaet,  20.)  Art.  76,  however,  does  not  baj  that  the  note  must 
be  one  payable  on  demand, 

77. — On  e  dishonoured  foreign  Three  years       ..     When    the    notice  is 
bill  where  protest  has  been  given, 

made  and  notice  given. 

No.  77.    (No.  77.  Act  IX.) 

As  to  inland  and  foreign  bills,  see  sees.  11  and  12,  Act  XXVI  of  1881. 
As  to  dishonor,  notice  and  protest,  see  sees.  91,  ^^j—ihid. 

Time  runs  when  notice  of  dishonor  is  given,  not  when  the  bill  falls 
dne.    (Darby  and  Bosanquet,  23.) 

78. — By   the   payee   agninst   Three  years      ...    The  date  of  the  refii- 
the  drawer  of  a  bill  of  ex-  sal  to  accept, 

change  which  has  been 
dishonoured  by  non-accept- 
ance. 


584  APPENDIX. 

ACT  XY  SECOND  SCHEDULE-Futsr  Ditisioh  :  Sum-(comld.) 

jjl^^  Part  Vl^Three  years. 

.'         No.  78,    (No.  78,  Act  IX.) 

ARTS.     ^  According  to  English  oases,  time  runs  when  notice  of  non-mcceptanoe 
79^,^3.    is  given.    Here  it  mns  from  the  date  of  re/Hsai  to  accept — not  from  the 
date  of  nonpayment  on  the  due  date.    Compare  art.  79  of  Act  IX,  the 
provisions  of  which  have  not  been  re-enacted. 

Description  of  suit.  ,  ?«^f1.  Time  from  whk*  period 

^«»w  i^Mvu  V*  o    K.  ^1  ijimmmjn^  begins  to  run. 

79. — Bj  the  acceptor  of  an  Three  years      ...   Wbeix    the    acceptor 
accommodation-bill  against  pays  the  amount  of 

the  drawer.  the  bilL 

No.  79.    (No.  81,  Act  IX.) 

The  drawer  is  impliedly  bound  to  indemnify  the  accommodation 
acceptor,  and  such  acceptor  is  not  actually  damnified  until  he  actually 
pays  the  bilL    See  No.  83. 

80. — Suit  on   a  bill  of  ex-  Three  years      ...   When  the  bill,  note, 

change,  promissory  note  or  or    bond    becomes 

bond  not  herein  expressly  payable, 
provided  for. 

No.  80.    (No.  80,  Act  IX.) 

TMs  is  a  general  article.  See  notes  to  arts.  66, 73,  and  75.  A  suit  by  the 
endorsee  of  a  bill  or  promissory  note  against  the  endorser  will  probably 
be  governed  by  this  article.  See  art.  73,  Act  IX,  the  provisions  of  whidi 
have  not  been  re-enacted. 

In  suits  against  Qovemment,  on  Government  promissory  notes,  limita- 
tion runs  from  the  date  on  which  the  note  becomes  payable  after  notice 
l^ven  in  the  Gasette  in  accordance  with  the  terms  of  the  loan.  (See 
Financial  Notification  No.  69,  dated  the  11th  January  1882.) 

81.— -By  a  surety  against  the  Three  years      ...   When  the  surety  pays 
principal  debtor.  the  creditor. 

No.  81.    (No.  82  of  Act  IX.)    See  arts.  61  and  83. 

When  a  surety  has  paid  a  Cf-eurety  who  has  paid  the  creditor,  a  suit  by 
such  a  surety  against  the  principal  debtor  is  not  governed  by  this  article, 
(See  Rival,  p.  123.)  A  suit  by  the  creditor  agalnrt  the  sure^  is  governed 
by  art.  66,  or  art.  83. 

82.— By  a  surety  against  a  Three  years      ...  When  the  surety  pays 
co-surety.  anything  in 


of  his  own  share. 

No.  82.    (No.  88  of  Act  IX.)    Ck>mpare  art.  61. 

This  article  deals  with  a  particular  class  of  suits  for  contribution. 
See  also  arts.  99  and  100  and  the  notes  to  art.  83. 

The  right  to  contribution  is,  generally,  a  pereonal  right,  and  the 
remedy  is  %  personal  remedy.  (See  In  re  Leslie  v,  French,  23  Oh.  D., 
662,  663.) 

83.— Upon  any  other   con-  Three  years      ...   When  the  plaintiil  is 
tract  to  indemnify.  actually  damnified. 
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No.  83.    (No.  84  of  Act  IX)  ^^^ 

If  a  man  reqaest  another  to  become  snretj  for  him,  and  that  other  g3  g^* 
becomes  saretj  and  is  oblig^ed  to  pay,  the  principal  debtor  is  bound  by  ' 
an  implied  oontraot  to  indemnify  the  surety,  and  to  re-pay  him  any 
amount  which,  as  such  sure^,  he  is  obliged  to  pay.  But  a  suit  for  con- 
tribution  by  a  surety  against  a  co-surety  is  not  founded  upon  any  con^ 
tract.  The  obligation  to  contribute  arises  from  what  Austin  calls  a 
^ttotfi-contract  (Bambux  «.  Modhoosoodun,  7  W.  R.,  377,  F.  B.)  For 
the  Tiews  of  the  High  Courts  of  Madras,  Bombay  and  Allahabad,  on 
this  subject,  see  5  Mad.,  200 ;  I.  L.  R.,  4  Bomb.,  214 ;  I.  L.  R., 
3  AH.,  66. 

A  contract  to  indemnify  the  plaintiff  against  any  misbehaviour  of  a 
third  person  is  governed  by  this  article,  if  not  by  art.  65.  Where  the 
misbehaviour  consists  of  an  act  of  embezzlement,  the  date  of  the  embez- 
zlement is  the  date  when  the  plaintiff  is  actually  damnified  (Shapurji 
V.  The  Superintendent,  12  Bomb.,  238).  Insurance  is  a  oontraot  of 
indemnity,  but  art  86  specially  provides  for  suits  on  policies  of 
insurance. 

rLMi»;»f:An  «#  anSf  PcTiod  Time  from  which  period 

Descnption  of  smt  of  Umitation.  begins  to  ruT 

84. — By  an  attorney  or  vakil   Three  years      ...   Tbedateof  thetermi- 
for  his  costs  of  a  suit  or  a  nation  of  the  suit  or 

particular  business,    there  business,  or  (where 

being  no  express  agreement  the  attorney  or  vnkil 

as  to  the   time  when  such  properly        discon- 

costs  are  to  be  paid.  tinues   the   suit    or 

business)  the  date 
of  such  discontinu- 
ance. 

No.  84.    (No.  85  of  Act  IX.)    Compare  art  56. 

A  suit  by  a  mookhtear  for  his  costs  is  probably  governed  by 
art.  66. 

Where  there  is  an  express  agreement  as  to  the  time  of  payment, 
this  article  does  not  apply.  Where  the  business  or  suit  is  improperly 
discontinued,  an  attorney  (or  vakil)  has  no  cause  of  action.  (See 
NichoUs  V,  Wilson,  11  M.  and  W.,  106  ;  Thompson's  Act  IX  of  1871.) 

The  date  of  the  decree  or  final  order  is  the  date  of  the  termination 
of  the  suit.  If  the  word  **  suit "  in  this  article  does  not  include  appeals 
and  applications,  the  word  "  business  "  must  include  work  done  in  respect 
of  applications  and  appeals.  It  has  been  held  that  until  the  oosts  are 
taxed  and  inserted  in  the  decree,  and  the  decree  is  issued,  the  suit  or 
appeal  does  not  terminate  within  the  meaning  of  this  article  (Narayan 
V.  A.  Champion,  I.  L.  R.,  7  Mad.,  1).  But  it  has  been  also  laid  down  that 
''the  termination  of  a  suit  is  when  judgment  is  given  in  the  Court  in 
which  the  action  is  commenced "  (Balkrishna  v,  Govind,  I.  L.  R., 
7  Bomb.,  518).  The  suit  does  not  necessarily  terminate  when  the  parties 
themselves  settle  their  disputes  out  of  Court  (I.  L.  R.,  1  Bomb.,  505). 
An  application  against  a  suitor,  in  respect  of  costs  due  to  his  attorney, 
where  such  application  is  allowable,  is  not  governed  by  this  article 
(I.  L.  R.,  1  Bomb.,  253). 

A  suit  for  oosts  of  drawing  a  conveyance,  &o.,  falls  within  this 
article. 
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.  ZTZx  Description  of  suit  ,  .f  •T;^.  '"'^"^  t"""^  ^^'"^  P«^ 

▲BT.  85.  ^  of  limitation.  begins  to  ran. 

85. — For  the  balance  due  on  a  Three  years      ...   The  close  of  the  year 
mutual,  open   and  current  in    which    the    last 

account,  where  there  have  item     admitted    or 

been    reciprocal    demands  proved  is  entere<l  in 

between  the  parties.  the  account;    such 

year  to  be  computed 
as  in  the  account. 

No.  85.    (No.  87,  Act  IX ;  sec.  8,  Act  XIV.) 

Under  Act  XIV,  this  provision  was  confined  to  mutual  accounts  between 
merchants  and  traders,  but  the  term  **  merchants  and  traders  **  was  not 
construed  very  strictly.  (Sec.  2  Ind.  Jur.,  N.  S.,  211.)  Under  Act  IX, 
limitation  commenced  to  run  from  the  date  of  the  last  item  admitted 
or  proved  in  the  account.  This  article  applies  to  mutaal  accounts  between 
any  two  persons,  and  limitation  runs  (as  under  Act  XIV)  from  the  eUte 
of  the  year  in  which  the  last  item  admitted  or  proved  is  entered. 

An  account  is  a  detailed  statement  of  a  series  of  receipts  (credits)  and 
disbursements  (debits).  An  account  is  open  where  the  balanoe  is  not 
struck,  or  though  struck  is  not  accepted  or  acknowledged  to  be  correct  by 
all  the  parties.  An  account  is  current  when  it  has  been  going  on  as  a 
eontintwus  account  between  the  parties.  A  running  or  continued  account 
between  two  or  more  parties  is  an  account  current.  Accounts  are  current 
until  they  are  stopped,  t.  ^.,  so  long  as  there  is  continuity  in  the  dealings 
between  the  plaintiff  and  the  defendant. 

If  there  are  such  dealings  between  the  plaintiff  and  the  defendant  in 
the  course  of  business  that  sometimes  the  bidance  is  in  favor  of  one  party 
and  sometimes  of  the  other,  the  dealings  are  muttud  within  the  meaning 
of  the  law.  (^Per  Sir  B.  Peacock,  C.J.,  in  Ghaseeram  v,  Monohor, 
2  Ind-  Jur.,  N.  S.,  241.)  In  Normul  v.  Pookermul,  decided  on  the  19th 
August  1879  and  reported  in  the  Englishman  of  the  26th  of  that  month. 
Justice  Wilson  held  that  there  should  be  on  each  side  matters  whioh,  if 
there  were  no  running  account,  would  form  a  cause  of  action.  Money 
lent  on  one  side,  and  money  paid  on  account  on  the  other,  with  the 
balance  always  in  favour  of  the  first,  do  not  constitute  reciprocal 
demands. 

A  continuous  account  between  principal  and  agent  with  debits  and  cre- 
dits on  each  side  of  it  and  containing  several  items  which  bring  down 
the  muttud  dealings  to  a  date  which  is  within  the  prescribed  p^od  of 
limitation,  falls  within  this  article.    (See  Watson  v.  Aga  Mehdee,  L.  B., 

1  Ind.  App.,  346.)  Items  in  such  an  account,  even  if  dated  more  than 
three  years  before  the  institution  of  the  suit,  are  not  barred  by  limita- 
tion. (Ibid,)  In  Eushals  v.  Behari  (I.  L.  R.,  3  AH.,  523)  the  AUahabad 
Hiflrh  Court  expressed  an  opinion  that  art.  85  would  apply  to  ordinary 
banking  accounts.  In  Naraindas  v.  Vissandas  (I.  L.  R.,  6  Bomb.,  134) 
Sarjent,  J.,  following  the  decision  of  Peacock,  C.  J.,  and  Norman.  J.  (in 

2  Ind.  Jur.,  N.  S.)f  held  that  an  account  of  mutual  dealings  in  hmmdu, 
where  the  defendant  used  to  draw  hundis  on  the  plaintiff,  and  in  order 
to  keep  him  in  funds  used  to  remit  hundis  drawn  in  favour  of  the 
plaintiff  on  other  firms,  was  a  mutual  aooount  within  the  meaning  of 
this  article. 

The  following  is  a  brief  summary  of  the  views  of  Pontifex,  J.,  on  the 
subject  of  mutual  accounts  and  reciprocal  demands : 
If  the  balanoe  was  sometimes  in  favor  of  the  defendant,  but  gentrmXIiff 
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in  favoar  of  the  plain tifiP  (banker),  the  aooonnt  between  them  is  not  a  abt.  86. 
■nivtual  one.  If  daring'  nearly  the  whole  of  the  time  one  of  the  parties 
ooald  not  say  to  the  other  *'  I  have  an  accoant  ag'ainst  yon/'  the  aooounts 
between  them  conld  not  be  mutual.  Even  if  such  accounts  could  be 
called  mutual,  they  conld  only  be  mutual  down  to  the  date  when  the 
defendant  made  his  laat  payment  to  the  plaintiff  (banker).  From  the 
date  when  the  balance  was  for  the  last  time  in  favonr  of  the  defendant, 
it  could  not  be  said  that  there  were  reciprocal  demands  between  the 
parties,  and  further  that  *'  the  last  item  admitted  or  prored "  in  the 
article  meant  such  item  on  the  defendant  $  side  of  the  account.  (See  H. 
Mahomed  r.  M.  Ashrufoonnissa,  I.  L.  R.,  6  Calc,  759.) 

In  England,  **  where  there  have  been  mutual  accounts,  the  statute  is 
retarded  by  every  fresh  item,  provided  such  item  is  within  six  years  of 
previous  items.  And  it  Meems  to  make  no  difference  on  which  side  the 
items  are  which  afe  within  the  six  years."  (Banning,  201  ;  see  also 
Angell.  §  147.)  It  has  been  held  by  Sarjent.  J.  (I.  L.  R.,  6  Bomb.,  134, 
138).  that  where  there  is  nothing  to  show  a  change  in  the  nature  of  the 
dealings  between  the  parties,  the  account  (being  a  continuous  one) 
would  be  a  mutual  account  down  to  the  date  of  the  last  advance  made 
by  the  plaintiff  (banker),  although,  latterly,  the  balance  has  been  uni- 
formly in  his  favour. 

Mutual  accounts  are  made  up  of  matters  of  set-off.  There  must  be  a 
mutual  credit  founded  on  a  subsisting  debt  on  the  other  side,  or  an 
express  or  an  implied  agreement  for  a  set-off  of  mutual  debts.  (Angell, 
§  149.)  Where  the  dealings  on  either  side  are  so  independent  of  each 
other  that  neither  party  in  giving  credit  to  the  other  relies  on  the  debt 
which  he  has  against  him,  there  are  no  mutual  dealings.  (Shephard,  66.) 
In  the  Privy  Council  case  cited  above,  there  was  an  actual  agreement 
between  the  principal  and  the  agent  that  the  former  should  be  bound 
to  pay  the  balance  on  an  adjustment  of  accounts. 

The  year  as  computed  in  the  account  is  not  necessarily  the  English 
year  or  the  Bengali  or  the  Fusli  year,  but  may  be  something  different 
If  the  accounts  are  made  to  the  particular  date  on  which  the  books  are 
closed,  the  parties  are  allowed  three  years  from  the  end  of  such  convm- 
tional  ye»x.  If  the  books  are  regularly  made  up  year  by  year  to  the 
HOth  June,  limitation  runs  from  the  30th  June.  The  close  of  snoh  year 
is  the  starting  point  of  limitation,  because  that  is  the  time  when  the 
balance  will,  in  the  ordinary  course  of  business,  be  struck.  (See  Srinath 
Das  V,  Park  Pittar,  6  B.  L.  R.,  550.) 

T>       •  *•  «  ^«  .«:»  Period  Time  from  which  period 

Descnption  0!  suit.  ^j  limitation.  begins  to  run. 

85._On  a  policy  of  insurance  Three  years      •••    When    proof  of  the 

when  the  sum   assured   is  death  or  loss  is  given 

payable  inimedintely  after  or  received  to  or  by 

proof  of  the  death  or   loss  the   insurers,    wbe- 

hns  been   given   to  or  re-  ther  bv  or  from  the 

ceived  by  the  insurers.  plaintiff,      or      any 

other  person. 

No.  86.  (No.  88  of  Act  IX).  This  article  does  not  apply  when  custom 
allows  a  certain  time  of  grace,  (See  Norotomdas  r.  Dayabhai,  6  Bomb., 
34.) 
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ABTB.  Description  of  suit  ^j  UmiUtion.  begins  to  raiT^ 

87. — By   the  assured  to  re-  Three  jears      ...   When    the     iDtarert 

cover  premin  pnid  under  a  elect  to   avoid   the 

policy  voidable  at  the  elec-  policy, 
tion  of  the  insurerp. 

No.  87.  (No.  89  of  Act  IX.)  The  premia  already  paid  become  recover^ 
able  on  failure  of  the  consideration,  i.e,,  when  the  insurers  elect  to 
avoid  the  policy. 

88.— Against  a  factor  for  an  Three  years      ...    When  the  aceonnt  it 
account.  during  the  continu- 

ance of  the  agency, 
demanded  and  re- 
fused, or,  where  no 
such  demand  is 
made,  when  the 
agency  terminates. 

No.  88.    (No.  64  of  Act  IX.) 

A  factor  is  an  agent  employed  to  sell  goods  or  merchandise  consigned 
or  delivered  to  him,  by  or  for  his  principal,  for  a  compensation  oom- 
monly  called  factorage  or  commission.  A  factor  may  buy  and  sell  in  his 
own  name,  and  has  a  special  property  in,  and  a  lien  on.  the  goods. 
During  the  continuance  of  the  agency,  the  right  to  sue  accrues  on 
demand  and  refusal.  But  if  the  agent  dies,  the  action  against  his 
representatives  must  be  brought  within  three  years  of  his  death,  pro- 
vided no  demand  had  been  made  during  his  life.  (See  Lawless  r. 
Calcutta  Landing  Co.,  I.  L.  R.,  7  Calc,  627,  632.) 

A  suit  for  an  account  in  its  legal  sense  is  not  confined  to  a  snit  for 
a  statement  of  what  has  been  done  with  monies,  &c.  To  aecount  for 
monies  is  to  pay  any  balance  which  might  be  found  to  be  due  upon 
taking  the  accounts  (Kally  Kissen  v.  Juggut  Tara,  11  W.  R.,  76).  For 
the  ordinary  form  of  prayer  for  an  account,  see  Shoshi  v.  Guru,  L  L.  B., 

7  Calc,  89,  91. 

The  termination  of  an  agency  like  any  other  fact  may  be  inferred  or 
pretumed  from  collateral  facts.    (6  C.  L.  R.,  101, 106,  P.  C.) 

89, By  a  principal  against  Three  years     ...     Same  at  in  preceding 

bis  agent  for  moveable  pro-  article, 

perty  received  by  the  lat- 
ter and  not  accounted  for. 

No.  89.    (No.  90,  Act  IX.)  ,     .        ^  .,     *  r  wi 

The  suit  under  this  article  is  not  neoessanly  for  #;^/c  moveable 
property.  It  may  be  for  money  received  by  the  agent  during  his  agency. 
The  agent  may  receive  money  from  the  principal  for  general  purposes, 
or  with  directions  to  apply  it  to  a  particular  purpose,  or  he  may  receive 
money  from  a  third  person  for  the  principal,  and  in  either  case  he  is 
legally  bound  to  account  for  such  money  when  required  to  do  so  by  the 
principal.  A  suit  for  an  account  (in  its  legal  sense)  against  an  agent 
u  virtuidly  a  suit  for  property  received  and  not  accounted  for.  Move- 
able property  in  tiie  possession  of  a  relative  as  manager  may  be  treated 
as  property  received  by  an  agent.    The  agency,  in  •uoh  a  case,  may  be 
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considered  to  terminate  when  the  manager  sets  np  a  title  in  himself      

(Eally  V,  Dnkhea,  I.  L.  R.,  6  Calo.,  692,  698).  Where  the  agent,  on  the  arts. 
demand  of  the  principal,  promises  to  render  accounts  on  a  fntnre  date,  90,  91. 
bnt  does  not,  limitation  will,  it  has  been  held,  mn  from  that  date,  as 
that  is  the  date  when  he  virtnally  refuses  to  render  accounts  (Hon  r. 
The  Administrator-General,  3  C.  L.  R.,  446).  It  may  be  doubted,  how- 
ever, if  an  abtolnte  refusal  by  the  agent  is  not  necessary  to  set  time 
running  agrainst  the  principal. 

Where  money  is  advanced  by  the  principal  to  his  agent,  the  latter 
receives  the  money  subject  to  an  obligation  to  account  for  the  money. 
No  cause  of  action  accrues  to  the  principal  at  the  date  of  the  advance, 
(11  W.  R.,  76.) 

A  suit  against  an  agent  employed  in  the  management  of  land  or 
collection  of  rents,  for  money  received  or  accounts  kept  in  the  course 
of  such  employment,  or  for  papers  in  his  possession,  is  (except  in  cases 
of  fraud)  governed  by  the  one  year*s  rule  under  sec.  30.  Act  V III  of  1869, 
B  C.and  sec.  24,  Act  X of  1859.  (See  I.  L.  R.,  4  Calc,  650 ;  3  C.  L.  R.,  258, 
440,  444 ;  8  C.  L.  R.,  285.)  If  such  an  agent  delivers  an  account  show- 
ing himself  to  be  indebted,  a  fresh  cause  of  action  arises  upon  the 
admission  by  the  settlement  of  account .  An  action  for  the  balance  on 
the  account  will  be  governed  by  the  general  law  of  limitation.  Art.  64 
or  some  other  article  will  apply.  (See  2  Hay,  609 ;  20  W.  R.,  309  ;  22  W.  R.. 
338.)  Suits  against  agents  are  not  ipeoially  provided  for  in  the  Bengal 
Tenancy  Act,  1886. 

iViu>.M^»f;^n  ^$  m^u  Period  Time  from  whieh  period 

Description  of  suit  ^^  limitation.  begins  to  ruiT 

90.^0ther  suits  by   princi-  Three  yean      . .    When  the  neglect  or 
pals    against    agents     for  misconduct  becomes 

neglect  or  misconduct.  known  to  the  plain- 

tiff. 

No.  90.    (No.  89,  Act  IX) 

This  article  governs  a  suit  for  damages  against  an  agent  in  respect 
of  the  loss  arising  from  his  misconduct  in  neglecting  to  sue  for  debts 
due  to  his  principal,  or  in  so  negligently  selling  his  principalis  property 
that  the  proceeds  cannot  be  realized.  (See  Baboo  Lall  v.  Yaughan, 
2  Agra,  306.) 

91.— To  cancel  or   set  aside  Three  years     ...   When  the  facts  enti- 
an  instrument  not  other-  tling  the  plaintiff  to 

wise  provided  for.  have     the      instru- 

ment  cancelled     or 
set     aside     become 
known  to  him. 
No.  91.    (No.  92,  Act  EL) 

Art.  44  provides  for  a  suit  by  a  ward,  who  has  attained  majority,  to 
set  aside  a  sale  (whether  by  an  instrument  of  conveyance  or  otherwise) 
by  his  guardian.  Arts.  92  and  93  govern  a  suit  to  set  aside  an  instru- 
ment which  is  impugned  as  a  forgery.  Art.  114  applies  to  a  suit  for 
the  recUsion  of  a  contract.  Art.  126  governs  a  suit  to  have  an  aliena- 
tion of  land  by  a  Hindu  or  Muhammadan  female  having  a  qualified 
estate  in  it  declared  to  be  void  ezcepw  for  her  life  or  until  her  remarriage. 
Art.  126  provides  for  a  suit  by  a  Hindu  governed  by  the  Mitakthara 
to  set  aside  his  father*s  alienation  of  ancestral  property. 
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There  can  be  no  donbt  that  this  artiole  applies  where  the  onh  relief 
AUT.  Ji.  |^](ed  for  is  the  setting:  aside  of  an  instrument  not  otherwise  prorided  for. 
But  there  has  been  some  differenoe  of  opinion  as  to  whether  the  article 
applies  in  cases  where  the  plaintiff  sues  tor  po*sestion  of  propertj  '*  by 
setting  aside  a  spurious  or  invalid  instrument"  (See  Hazari  Lai  r. 
Jadaun.  I.  L.  R.,  6  All.,  76.)  It  was  held  by  Straight.  J.,  in  that  cane  that 
*'  art.  91  is  intended  to  apply  to  suits  of  the  kind  mentioned  in  sec  39 
of  the  Specific  Relief  Act,  and  to  cases  where  a  plaintiff  seeks  to  hare 
cancelled  or  set  aside  some  instrument  he  has  been  induced  by  mis- 
representation, concealment  of  facts,  or  other  means  of  a  like  kind  to 
enter  into,  or  where  the  cancelment  or  setting  aside  of  an  instrument 
is  the  only  relief  asked.**  This  opinion  has  been  acted  upon  in  several 
cases  by  the  Allahabad  Court.  (See  Uma  v.  Ealka,  I.  L.  R.,  6  AH.,  75. 
and  the  cases  cited  therein.)  Where  the  object  of  the  suit  is  tuft  so 
much  to  have  the  instrument  iUel/  deliritred  up  and  cancelled^  as  to  have 
it  declared  ineffectual  in  respect  of  the  plaintiff's  right  in  the  property 
in  suit,  the  article  does  not  apply.  (See  Sobha  v.  Sahodra.  I.  L.  R.. 
5  AH..  322.)  Where  the  main  and  substantial  relief  sought  is  the 
recovery  of  possession  of  immoveable  property,  the  case  is  grovemed 
by  the  law  of  limitation  applicable  to  such  suits,  and  is  not  affected 
by  the  incidental  question  being  raised  whether  the  claim  to  poesension 
can  be  defeated  by  the  existence  of  an  instrument  in  favor  of  Uie 
defendant.  (See  I.  L.  R.,  5  All.,  75.  77;  6  C.  L.  R..  12.  16,  P.  C  ; 
2  C.  L.  R..  10  ;  I.  L.  R.,  5  Calc,  36.3  ;  I.  L.  R.,  3  Mad.,  216.)  The  declara- 
tion of  the  invalidity  of  the  defendant's  pretensions  is  no  more  than 
an  incidental  step  in  the  assertion  of  thn  plaintiff's  title  and  right  to 
possession  (Ikram  Sing  v.  Intiram  Ali.  I.  L.  R.,  6  All..  260).  The 
prayer  for  the  invalidation  of  the  instrument  may.  in  such  a  case,  be 
treated  as  snrplnMoge  (T.  L.  R.,  1  All ,  409)  Similarly,  it  has  been  said 
that  a  suit  to  eHnhlijth  the  right  of  the  plaintiff,  after  an  adverse  order 
under  sec.  332  of  the  Code  of  Civil  Procedure,  can  hardly  be  described 
wich  propriety  as  **  a  suit  to  set  aside  an  order  "  within  the  meaning  of 
art.  13  (Ayyasami  v,  Samiya,  I.  L.  R  ,  8  Mad.,  82). 

If  a  person  not  having  any  title  to  an  estate  sells  or  mortirages 
it,  the  owner  of  the  land  is  not  bound  to  bring  an  action  directly 
the  deed  is  executed.  He  might  very  reasonably  say—**  Why  should 
I  be  obliged  to  incur  the  costs  and  harassment  of  a  suit  when  the 
property  remains  in  my  possession  ?  It  will  be  time  enough  for  me 
to  interfere  when  my  possession  is  interfered  with.'*  He  would  not 
be  ^o?i»/f  tobring  asuitto  tet  aHde  the  deed.  Besides,  the  right  to 
set  aside  the  deed  is  a  distinct  right  from  the  right  to  recover  posses- 
sion. (See  Raja  Ram  v,  Luchman,  8  W.  R.,  15,  22,  F.  B.)  A  deed 
maile  becween  plaintiff's  ryot  and  an  indigo-planter  cannot,  in  the 
slightest  degree,  affect  the  rights  of  the  plaintiff,  and  where  the  plain- 
tiff was  no  party  to  it.  it  was  held  by  Jackson  and  White.  J  J.,  that  he 
was  not  entitled  to  sue  to  set  it  aside.  (See  Babn  Luchmee  Proead  r. 
Sulhab  Roy,  1  Shome.  43.)  But  whether  entitled  or  not,  he  is,  at  all 
events,  not  bound  to  sue.  (See  Sikher  v,  Dulputty,  I.  L.  R.,  5  Calc,  363, 
370.  378.) 

In  Bhawani  v.  Bisheshar  (I.  L.  R..  3  All..  846).  Straight  and 
Dnthoit.  JT.,  applied  the  provisions  of  art.  91  to  a  suit  for  possession 
of  land  by  eaw^elmmt  of  a  lease  executed  by  a  Hindu  widow,  who.  it 
was  alleged,  had  no  proprietary  title  to  the  land.  It  was  held,  thai 
art.  91  governed  suits  by  third  parties  to  have  an  instrument  cancelled 
or  set  aside.    In  a  later  case  (Ikram  r.  Intizam,  I.  L.  R.,  6  AIL,  360), 
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it  was  said,  tbat  **  the  relief  sougfht  for  by  the  plaintiffs/*  in  the  former  .  Jr~i<> 
case,  ''  was  impossible  of  attainment  without  gfettingf  rid  of  the  lease  ^  ' 
given  by  the  former  proprietor."  It  ia.  however,  rather  difficult  to 
reooncile  the  decision  in  Bhawani  v.  Bisheshar  with  the  other  rulings 
which  have  been  already  cited.  If  an  instrument  is  ab  initio  void  as 
against  the  plaintiff,  by  reason  of  its  not  having  been  executed  by  the 
plaintiff  or  by  any  person  under  whom  he  claims,  or  if  the  executant 
liad  no  legal  authority  or  competency  to  execute  it,  the  plaintiff  may 
treat  it  as  a  piece  of  waste  paper.  The  existence  of  such  an  instrument 
can,  in  no  way,  obstrnct  the  plaintiff's  rights,  and  it  is  unnecessary  for 
him  to  have  that  set  aside,  which  has  neither  force  nor  effect.  (See 
I.  L.  R.,  5  All.,  76,  77.)  Where  a  conveyance  is  executed  by  a  guardian 
without  authority,  or  where  the  guardian  exceeds  his  authority  in 
executing  it,  it  is  not  incumbent  on  the  ward  to  sue  to  set  it  aside. 
He  may  sue  to  recover  the  property^  and  ask  the  Court  merely  to 
prevent  the  purchaser  from  setting  np  the  conveyance  as  an  answer 
to  the  suit.    (See  I.  L.  R.,  6  Calo  ,  H63,  370,  38o.) 

But  where  the  instrument  impugned  is  voidable  at  the  option  of  the 
plaintiff,  he  must  sue  to  set  it  aside  within  the  prescribed  time. 

In  a  suit  under  art.  91,  the  date  of  the  execution  of  the  instrument 
ia  not  the  date  from  which  limitation  runs.  The  plaintiff  must  be 
entitled  to  have  the  instrument  cancelled  or  set  aside,  and  the  facts 
which  so  entitle  him  must  be  known  to  him.  Time  does  not  commence 
to  run  until  the  plaintiff,  having  knowledge  of  such  facts,  a  cause  of 
action  has  accrued  to  him,  and  he  is  in  a  position  to  maintain  a  suit. 
A  judgment-creditor  has  no  locus  standi  in  any  Court  to  sue  to  set 
aside  a  benami  or  collusive  deed  of  sale  executed  by  the  judgment- 
debtor,  until  he  (the  creditor)  has  reason  to  believe  that  the  decree  can- 
not be  otherwise  satisfied  (Tawangar  v,  Eura  Mai,  I.  L.  R.,  8  AH., 
391).  The  title  to  impeach  an  instrument  does  not  accrue  until  it 
becomes  operative  in  law.  A  gift  by  a  Mahomedan,  not  accompanied 
by  possession,  is  inoperative,  and  limitation  under  this  article  does  not 
run  until  possession  is  taken  by  the  donee  (Meda  Bibi  v.  Imaman  Bibi, 
I.  L.  E.,  6  AU.,  207,  P.  B.) 

n^.«»;»»:An  /»#  ...:»  Period  Time  from  which  period 

Description  of  suit.  ^^  Hmitstion.  begins  to  run. 

92. — To  declare  the  forgery    Three  years     ...    When  the  issue  or  re- 
of  an  instrument  issued  or  ^istration     becomes 

registered.  known  to  the  plain- 

tiff". 

No.  92.    (No.  93,  Act  IX.)    See  notes  to  arts.  91  and  93. 

Suite  under  this  and  the  following  article  are,  like  suits  under  arts.  118 
and  119,  merely  declaratory  suits.  A  suit  for  possession  of  property, 
or  even  for  declaration  of  right  to  property^  is  not  governed  by  arts.  92 
and  93.  although  the  defendant  relies  upon  an  instrument,  which  the 
plaintiff  impugns  as  a  forgery. 

Even  if  the  plaintiff  incidentally  asks  the  Court  to  set  aside  the 
instrument,  the  three  years'  limitation  will  not  apply  (Trilochun  v, 
Nobokishore,  2  C.  L.  R..  10;  Nistarinee  t^.  Annndmoyee,  2  C.  L.  R.,  661). 

Under  Act  IX,  the  date  of  the  issue  or  registration  was  the  starting 
point  of  limitation.  Under  the  present  Act,  limitation  does  not  run 
until  the  issue  or  registration  becomes  known  to  the  plaintiff. 
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Description  of  suit.  *  ,?^'*^  Time  from  which  period 

ARTS.  *^wiw*p«vu  u*  BUI*.  ofbmiution,  begins  to  ran. 

^^"■^^-    93.— To  declare  the  forgery    Three  years     ...   The  date  of  the    at- 
of  an  instrument  atteoipted  tempt, 

to  be  enforced  against  the 
plaintiff. 

Ko.  93.    (No.  93,  Act  IX.)    See  notes  to  No.  92. 

If  the  suit  is  merely  for  a  declaration  of  the  forgery  of  an  instromeiit, 
which  was  to  the  plaintiffs  knowledtre  registered,  and  which  was  also 
attempted  to  be  enforced  against  the  plaintiff  more  than  three  years 
ago,  it  will  be  barred  by  limitation  both  under  this  and  the  preceding 
article.  (See  Fakharuddin  v.  The  Official  Trustee,  10  G.  L.  R.,  176,  IdO. 
P.  C. ;  I.  L.  B.,  8  Oalc,  178.)  Under  this  article,  it  is  necessary  that 
the  defendant  should  have  attempted  to  enforce  the  instrument  agaitut 
the  plaintiff. 

It  is  not  necessary  that  the  person  who  is  to  profit  by  the  instrument 
should  seek  to  obtain  the  entire  fruits  of  it.  It  is  quite  enough  if  he 
seeks  to  place  himself  in  an  advantageous  position,  which,  but  for 
the  instrument,  he  could  not  occupy.  Limitation  runs  from  the  Jirgt 
attempt.    (Fakharooddeen  v,  Pogose,  I.  L.  B.,  4  Gale,  209.) 

94.— For  property  which  the    Three  years     ...    When  the   plaintiff  is 
plaintin  has  couTeyed  while  restored    to     sanity, 

insane.  and    has    knowledge 

of  the  conveyance. 

No.  94.  (No.  91,  Act  IX.)  The  suit  under  this  article  is  not  a  suit 
merely  to  tet  oiiiitfaconyeyance,  but  for  thej?r0|Mrfy  oouTeyed.  Gom- 
pareaxt.  44. 

95. — To  set  aside  a   decree  Three  years    •••   When    the   fraud  be- 

obtained  by  fraud,  or  for  comes  known  to  the 

other  relief  on  the  ground  party  wronged, 
of  fraud. 

No.  96.  (Nos.  95  and  96,  Act  IX ;  sec.  10,  Act  XIV.)  See  the  notes 
to  art.  12. 

The  knowledge  of  fraud  predicated  by  the  terms  of  art.  95  is  not 
mere  suspicion,  but  such  definite  knowledge  as  enables  the  person 
defrauded  to  seek  his  remedy  in  Gourt  (Natha  Sing  r,  Jodha  Sing, 
I.  L.  B.,  6  AU.,  406). 

Where  the  right  to  sue,  or  the  title  upon  which  it  is  founded,  or 
any  document  necessary  to  establish  such  right,  has  been  fraud- 
idently  concealed  by  the  defendant,  sec.  18  applies.  In  the  absence  of 
iuch  fraudulent  concealment,  the  latter  part  of  art.  96  proyides  a  period 
of  limitation  in  extension  of  the  period  which  would,  under  some  other 
article,  apply  to  a  suit,  and  not  a  period  lest  than  what,  under  ordinary 
circumstances,  is  allowed  for  bringing  a  suit  of  the  same  nature 
(Opender  v.  Gudadhur,  26  W.  R.,  476). 

It  certainly  could  not  have  been  intended  that,  whereas  in  an  ordinary 
case,  the  plaintiff  would  be  allowed  twelve  years  to  bring  a  suit  for 
possession,  the  period  of  limitation  should  be  cut  down  to  three  years, 
because,  in  addition  to  wrongful  possession  on  the  part  of  the  defendant, 
there  had  been  a  gross  and  carefully  oonoooted  fraud.    (Qiunderv. 
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i'irthannnd,  I.  L.  K.,  8  Oalo.,  504  ;  see  also  I.  L.  H.,  6  AIL,  75,  77.)    The       

latter  part  of  this  article,  it  has  been  said,  has  reference  to  cases  where  a  uts. 
a  party  has  been  frandulently  indnoed  to  enter  into  some  tranaaotion,  96,  97. 
execute  some  deed  or  do  some  act,  and  desires  to  be  relieved  from  the 
consequences  of  those  acts.  {Ibid,)  But,  in  a  suit  to  set  aside  a  public 
«ale  broufi^ht  about  by  fraud,  a  Division  Bench  of  the  Allahabad  Kigh 
Court  said :  **  Fraud  vitiates  all  thing's,  and  prevents  the  application 
of  any  othet  rule  of  limitation  than  that  specially  provided  fo)r  relief 
from  its  consequences  in  art.  95."  (Natha  Sing  «.  Jodha  Sing.  I.  L.  R.. 
6  AH..  406.)  It  has  been  held  by  a  Division  Bench  of  the  Madras 
High  Court  that  where  the  Collector  orders  compensation-money  to  be 
given  to  the  defendant  through  fraud  on  his  part,  a  suit  for  the 
pajrment  of  the  money  to  the  party  entitled  is  governed  by  art.  95. 
(Venkata  v.  Krishna  Sami,  L  L.  R.,  6  Mad.,  344.)  A  suit  for  breach  of 
pen  tract  to  indemnify  against  the  fraud  of  a  third  party  is  not  governed 
by  this  article.    (Shapurji  v.  The  Superiatendent,  12  Bomb.,  2.38.) 

A  suit  to  obtain  possession  by  setting  aside  a  decree  obtained  by 
fraud  was,  under  Act  XIV.  held  to  be  governe<l  by  the  six  years'  rule  of 
limitation.    (Mnssamut  Jhisoman  r.   Babn  Roop  Narain.  6  W.  R.,  165.) 

If  a  suit  iBprimd  facie  within  the  time  allowed  by  this  article,  it  is  for 
the  defendant  to  prove  the  contrary.  If  the  defendant  alleges  that 
knowledge  of  the  fraud  was  acquired  by  the  plaintiff  at  a  period  earlier 
than  that  alleged  by  the  plaintiff,  the  defendant  must  prove  his  own 
allegatioiu    {J.  L.  R.,  6  AIL,  407.) 

Description  of  suit.  ,  .T^^l"^.  '^''"?  '"•?'"  ^'"^^  P«"°^ 

i^cQ^iiiiMvu  wi  oun«  ^j  i,nj,tn„on^  begins  to  run. 

96. — For  relief  on  the  ground   Three  years     ...   When  the  mistake  I>p« 
of  mistake.  comes  known  to  the 

plaintiff. 

No.  96.  (No.  97,  Act  IX.)  According  to  a  Division  Bench  of  the 
Madras  High  Court  (see  I.  L.  R.,  6  Mad.,  844),  the  mistake  spoken  of  in 
this  article  is  not  confined  to  the  mistake  of  private  parties^  so  that, 
money  awarded  to  the  defendant  by  the  Collector'e  mistake  may  be  sued 
for  under  this  article. 

Article  97  of  Act  IX  referred  to  "  mistake  In  fact.^*  This  article  applies 
io  both  mistakes  in  fact  and  in  law.  There  are  cases  in  the  Courts  of 
Common  Law  in  which  it  has  been  held  that  money  paid  under  a  mistake 
of  law  cannot  be  recovered.  In  equity,  the  line  between  mistakes 
in  law  and  mistakes  in  fact  has  not  been  so  clearly  and  sharply  drawn, 
and  there  are  many  cases  to  be  found  in  which  equity,  upon  a  mere 
mistake  of  the  law,  without  the  admixture  of  other  circumstances,  has 
given  relief  to  a  party  who  has  dealt  with  his  property  under  the 
bifluenoe  of  such  a  mistake.    (Daniel  v,  Sinclair,  6  App.  Cas.,  181,  190.) 

97.— For  money  paid  upon  Three  years    ...   The  date   of  the  fail* 
an   existing    consideration  ure. 

which  afterwards  fnils. 

No.  97.  (No.  98,  Act  IX.)  According  to  English  law,  this  is  a  case 
of  money  had  and  received  for  the  plaintiff *s  use.  (See  notes  to  arts. 
62  and  87.) 

o  o 
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Pari  VI. — Three  yew9, 

Tv<^^.^»*^»»  A«  -«:*  Period  Time  from  wbieh  period 

AKT8.  Description  Of  suit.  of  limitatioB.  begins  to  nmT 

98,  99.     93 — T^j  make  good  out  of  Three  jears  ...   The  date  of  the  tros- 

the  general  estate  of  a  de-  tee*8  death,  f)r,  if  the 

ceased  trustee  the  loss  oc-  loss  has  not  then  re* 

casioned  hj   a  breach   of  suited,    the  date  of 

trust.  the  loss. 

No.  98.  (No.  99,  Act  IX ;  sec.  2»  Act  XIV.)  The  breach  of  tmst 
is  committed  by  the  trustee  hefore  his  death,  but  the  tnit  under  this 
article  is  brouj^ht  nfter  his  death.    (See  notes  to  sec.  10.) 

The  suit  under  this  article  is  not  for  the  recovery  of  the  trust^roperty, 
but  for  compensation  for  loss.  There  is  no  express  provision  for  suits 
during  the  lifetime  of  the  trustee  for  such  loss.  Compare  sec.  2, 
Act  XIV  of  1859,  and  see  p.  522,  supra.  As  to  the  liability  for  breach 
of  trust,  see  seo.  2a,  Act  II  of  1882. 

99.— For  contribution  by  a  Three  yean     •••   Thedateofthe  plain- 
partv    who   has    paid    the  tifi*s  advance  in  ex- 

whole  amount  due  under  a  cess  of  his  own  share, 

joint  decree,  or  by  a  sharer 
in  a  joint  estate  who  hns 
paid  the  whole  auionnt  of 
revenue  due  from  himself 
and  his  co-sharers. 

No.  99.  (No.  100,  Act  IX.)  iTnderAct  XIV  of  1859,  the  six  yea« 
rule  applied  to  suits  for  oontribution.    (2  W.  R.,  266  ;  3  W.  R.,  134.) 

Money  realized  by  the  sale  of  plaintifTs  property  in  execution  of  a 
joint  decree  against  the  plaintiff  and  the  defendant  is,  perhapt,  not 
money  paid  within  tbe  meaning  of  this  article.  (See  Fuckornddin  r. 
Mohima.  I.  L.  R.,  4  Gale,  529.)  But  it  is  hardly  po^ible  that  the  Legis- 
lature intended  that  the  plaintiff  suing  for  contribution,  in  such  a  case, 
should  have  a  longer  period.  The  language  of  the  article  does  not 
apply  where  one  of  the  joint-debtors  or  co-sharers  has  paid  sometkim^  im 
excels  of  his  share,  but  not  the  whole  of  the  amount  due.  Q^terp. — If 
art.  61  is  not  applicable  to  such  a  case. 

The  date  when  the  money  is  actually  paid  to  the  decree-holder,  no6 
the  date  when  it  is  offered,  or  ordered  to  be  paid,  is  t^e  date  from  whieb 
limitation  runs.  (Badha  v.  Rupchunder.  3  C.  L.  R.,  480.)  The  payment 
must  be  in  excess  of  the  plaintiff's  share  before  limitation  runs  under 
this  article.    (Snput  r.  Imrit,  6  C.  L.  R.,  62  ) 

A  suit  for  contribution  by  a  sharer  in  a  joint  estate,  where  the  amount 
of  revenue  paid  in  excess  is  soitght  to  be  made  a  charge  on  the  rtiare 
for  which  it  was  paid,  is  governed  by  art.  132,  and  not  by  this  article. 
(Deo  Nundun  v.  Desh putty,  8  C.  L.  R.,  210,  note.)  A  suit  for  the 
recovery  of  money  paid  by  an  under-teiuint  or  a  mertgageCy  to  protect  the 
estate  from  sale  for  arrears  of  revenue,  is  also  not  gx>vemed  by  tiiis 
article.  (Ram  Dutt  p.  Hurkh,  I.  L.  R.,  6  Calc,  549.)  Art.  61  may  apply 
to  such  a  suit.  But  if  it  is  sought  to  enforce  a  charge  upon  the  laad, 
art.  132  will  apply.    (See  i^otes  to  art.  132.) 

As  to  whether  there  is  any  lien  or  charge  for  the  amount  of  monies  in 
respect  of  which  a  right  to  contribution  arises,  see  the  notes  to  art.  132, 
and  23  Ch.  D.,  562,  and  8  W.  R.,  P.  C,  17. 
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OP 

Part  VL — Three  years,  1877. 

,   Suits  for  oontribution  against  the  estate  of  deceased  oo-tnistees  are 
governed  by  art.   100.    Suits    for    contribution   against  co-sureties  are      '^'^'''^1, 
governed  by  art.  82.    Suits  for  contribution  by  the  manager  of  a  joint  100—103, 
estate  come  under  art.   107.    Other  suits  for  contribution   (e.  g.^  by  a 
sharer  in  a  joint  undertenure)  may  fall  within  the  terms  of  art.  61. 

Description  of  suit.  ,  ,?*':!^f.  Time  from  which  period 

^^^(•(iviv/ •  V    ou.i..  of  hmitation.  begins  to  ran. 

100.— By  a  CO- trustee  to  en-   Three  years     ...   When    the     right    to 
force  Agiiinst  tlie  estate  of  contribution  accrues, 

a  deceased    trustee  a  cliiim 
for  coiitribiitioii. 

No.  100.  (No.  101,  Act  IX;  sec.  2,  Act  XIV.)  This  article  does  not 
apply  where  the  trustee  who  is  liable  to  contribute  is  not  dead.  Aa 
^contribution  between  co-trustees,  See  sec.  27,  Act  II  of  1882. 

101. — For  a  seaman*8  wnges    Three  years    ...   The  end  of  the  voyage 

during  which  the 
wages  are  earned. 

No.  101.  (No.  102,  Act  IX.)  Compare  art.  7.  Seamen,  as  opposed 
to  watermen,  are  persons  engaged  in  navigating  ships,  &c.,  upon  the 
high  seas.  To  obviate  disputes  between  master  and  seamen,  to  secure 
obedience  to  orders,  and  to  interest  the  seamen  in  the  voyage,  their 
earnings  are  made  to  depend  on  the  termination  of  the  voyage. 
(Wharton.) 

102.— For  wnges  not  other-   Three  years     •••    When  the  wages  ac- 
wise  expressly  provided  for  crue  due. 

by  this  schedule. 

No.  102.  Arts.  4,  7,  and  101  expressly  provide  for  suits  for  wages 
in  three  special  classes  of  cases. 

103.—  By  a  Muhnmmndan  for  Three  years     ...    When    the    dower  is 
exigible  dower  (mu^ajjul),  demanded    and    re- 

fused. Or  (where  du- 
*  ring  the  continuance 

of  tlie  marriage  no 
such  demand  has 
been  made)  when  the 
marriage  is  dissolv- 
e<l  by  death  or  di- 
vorce. 

No.  103.  (No.  103,  Act  TX.)  There  is  nothing  in  this  article  which 
prevents  a  Muhammadan  wife  from  suing  for  exigible  dower  without  a 
previous  demand.  (See  Ameeroonnissa  r.  Mooradoonnissa,  6  Moo.  I.  A., 
21 1.)  Prompt  or  exigible  dower  is  a  debt  always  due  and  demandable, 
and  payable  on  demand.  But  the  principle  of  arts.  59  and  73  are  not 
applicable  to  suits  for  exigible  dower.  The  wife  is  not  bound  to  sue 
immediately,  or  make  any  demand  during  the  lifetime  of  her  husband r 
Prompt  or  exigible  dower  may  be.  but  need  not  necessarily  be,  exacted 
immediately,  and  limitation  in  respect  of  it  does  not  run  against  the 
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*~~  wife  BO  lon$r  as  the  marriafre  exists,  exoept  where  the  wife  demsnds 
^^'^f*  saoh  dower  and  is  refused.  (See  Mossamut  Mnlloka  v,  Mossamnt  Jo* 
104—106.  mala,  L.  R.,  Sup.  Vol.,  I.  A.,  135;  11  B.  L.  R.,  376.)  A  clear  and 
nnambigruous  demand  and  refusal  sets  time4  mnningr  against  the  wife, 
even  •  daring  the  continnanoe  of  the  marriage.  A  previous  untH^eesrfui 
application  by  the  wife  to  sue  her  hnslMind  in  formd  p  mperU  for  her 
dower  (though  such  application  Was  opposed  by  the  husband,  who 
denied  his  liability  to  pay  the  dower),  does  not  amount  to  a  demand 
within  the  meaning  of  this  role.  (Ranee  Khajooroonifisa  v.  Banes 
Hyufloonissa,  1^  B.  L.  E.,  306,  P.  C. ;  24  W.  R.,  163.)  See  notes  to 
art.  104. 

rkg»«^-:-*:««  ^4  ««:f  Period  Time  from  which  period 

Description  of  suit.  ^j  Hmkation.  begins  to  nmV 

104. — By  a  Muliammadan  for  Three  years     .^    When  the  marrmge  is 
deferred  dower  (mu*^wajjal),  di5Sf»lTe<)     by  death 

or  divorce. 

No.  104.  (No.  104,  Act  IX.)  Where  it  is  not  expressed  whether  the 
payment  of  the  dower  is  to  be  prompt  or  deferred,  the  whole  is  due 
on  demand.  Where  the  dower  is  merely  described  as  muw&jjdl,  or 
deferred,  and  there  is  no  express  stipulation  as  to  the  time  before  which 
it  shall  not  be  demandable,  the  question  whether  it  UMist  be  presumed 
to  be  payable  on  the  dissolution  of  the  marriage  by  the  death  of  eiiher 
the  husband  or  the  wife,  or  whether  it  becomes  demandable  only  on 
the  death  of  the  hu^handy  is  one  which  cannot  be  said  to  be  free  from 
doubt.  (MirzaBedarv.  MirzaKhurrun,  19  W.  R.,  316.  P.  C.)  In  the 
absence  of  any  contract  as  to  the  time  of  payment,  limitation,  under 
this  article,  runs  from  the  dissolution  of  the  marriage  by  divorce,  or  by 
the  death  of  either  the  husband  or  t^e  wife. 

If  dower  is  payable  under  a  duly  registered  kahinnamah^  artw  116  will 
apply.    (See  Amani  v.  Mir  Moher  Ali,  2  B,  L*  R.,  SOO.) 

105. — By  a  mortgagor  aOer  Three  years    ••.  When  the   mortgag*^ 
tlie  mortgfige  has  been  sa-  re-enters      nn     the 

tisfied,  to  recover  surplus  iMortgaged  property, 

collections  received  by  the 
mortgagee,  « 

No.  105.  (No.  105,  Act  IX.)  A  mortgagee  remaining  in  possession 
after  the  mortgage  has  been  satisfied  is  not  a  trustee  (sec.  8).  Under 
Act  XV  of  1877,  a  suit  to  reoover,  as  against  sndh  a  person,  whaterer 
may  be  found  due  upon  a  balance  of  aooonnts  from  the  oommenoement 
of  the  mortgage,  is  not  barred,  if  it  is  instituted  within  three  years  of 
the  date  when  the  mortgagor  get*  bach  the  posseMioH,  of  the  mortgaged 
property.    Compare  Baboo  Lall  v,  Jamal  Ali,  9  W.  R.,  187,  F.  B. 

106. — For  an    account   and  Three  years    ..•  The  date  of  the  dnso* 
sliare  of  the   profits  of  a  lution. 

dissolved  partnership. 

No.  106.  (No.  106,  Act  IX.)  The  nature  of  a  suit  under  this  ardcle, 
and  of  an  application  under  sec.  265  of  the  Contract  Act.  was  dis- 
eussed  by  Straight,  J.,  in  Harrison  v.  The  Delhi  and  London  Bank. 
(I.  L.  R.,^  All.,  437.)    Where  the  plaintifT  prays,  that  the  accounts  of  a 
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partnership  may  be  taken,  that  a  liquidator  may  be  appointed  to  wind       "^^ 

np  the  affairs  of  the  partnership,  and  that  (after  realization  of  the  assete  ^^^*  107« 

and  satisfaction  of  the  liabilities  of  the  same)  the  partners  may  severally  . 

be  decreed  in  a  certain  proportion  each  of  what  remains,  the  snit  has  a 

Kfider  scope,  and  is  not  governed  by  this  article,  bat  by  art.  120.  (L  L.  B., 

4  AH.,  437.)    In  the  abunce  of  any  contract  to  the  contrary,  partnerships, 

whether  entered  into  for  a  fixed  term  or  not,  are  dissolved  by  the  death 

of  any  partner  ;  and  if,  from  any  cause  whatsoever,  any  member  of  a 

partnership  ceases  to  be  so,  the  partnership  is  dissolved  as  between  all 

the  other  members.    (Sec.  253.  Act  IX  of  1872.)    The  winding  lo?  of  a 

partnership  is  the  taking  by  the  Court  into  its  own  hands  the  settlement 

of  the  partnership  concerns.    A  suit  for  dissolution  of  a  partnership  is 

cognizable  by  the  ordinary  Civil  Courts.    (I.  L.  R..  7  AIL,  227,  F.  B.)    It 

is  proposed  to  make  suits,  under  sec.  266  of  the  Contract  Act.  cognizable 

by  Munsiffs  and  Subordinate  Judges.    (See  Bill  No.  Ill  of  1885.) 

This  article  does  not  apply  until  the  partnership  has  been  dissolved. 
Indeed,  "  so  long  as  a  partnership  continues  existing,  and  each  partner 
is  in  the  exercise  of  his  rights  and  the  enjoyment  of  his  property,  the 
statute  Law  of  Limitation  has '  no  application  at  all  between  the 
partners.^  (Banning.  204.)  A  member  of  a  subsisting  partnership  can- 
not sue  his  co-partners  for  profits  which  had  accrued  up  to  a  particular 
time,  but  must  sue  for  a  general  account.  (Doyaram  v,  Sookhanum, 
16  W  R.,  141  ;  see  also  21  W.  R..  800.)  A  suit  on  an  adjusted  partnership 
account  is  a  suit  on  "  an  account  stated,"  and  is  not  governed  by  this 
article.    (See  Nobin  v.  Suroop,  6  W.  R.,  328.) 

A  suit  for  an  account,  such  as  is  mentioned  in  this  article,  was  former- 
ly governed  by  the  six  years*  rule  under  sec  1,  ol.  16,  Act  XIY  of  1859. 
(Kalee  Kristo  v.  Haran,  19  W.  R.,  277.) 

This  article  has  no  bearing  upon  the  question  how  far  the  account 
should  be  carried  back.  The  time  from  which  the  account  is  to  begin  will, 
in  a  general  account  of  partnership  dealings  and  transactions,  be  the  com- 
mencement of  the  partnership,  unless  some  account  has  since  that  time 
been  settled  bv  the  partners,  in  which  case  the  last  settled  account  will  be 
the  point  of  departure.  (landley  on  Partnership,  Ed.  of  1873,  p.  1033.) 
Where  a  partnership  is  dissolved  by  the  death  of  one  of  the  partners, 
and  the  representative  of  the  deceased  partner  does  not  bring  a  suit 
against  the  surviving  partner  to  take  tiie  partnership  aooounts  within 
the  period  allowed  by  this  article,  he  may  still  sue  to  recover  a  share  in  a 
sum  subR<>quently  raized  by  the  surviving  partner  in  respect  of  part- 
nership transactions.  But,  In  such  a  suit,  the  defendant  may  deduct  the 
amount,  if  any,  which  may  be  found  due  to  him  on  taking  the  partner- 
ship accounts,  although  a  substantive  suit  for  an  account  is  barred  by 
this  article.  (Merwanji  o.  Rustomji,  I.  L.  R.,  6  Bomb.,  628.)  A  suit  for  a 
share  of  partnership  assets  subsequently  received  by  the  surviving  part- 
ner will  be  governed  by  art.  120,  if  not  by  art  62. 

l>e.cripti,„  of  .ulU  ^  ^^^^  '^"^'^Z^^'^'^ 

107. — By  the  manager  of  a  Three  years    •••   The  date  of  the  pay- 
joint  estate  of  nn  undivided  ment. 
family  for  contribution  in 
respect  of  a  puyment  mnde 
by  iiim  on  account  of  the 
estate. 
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JZZ         J^?*  ^^^-    (^®-  ^^^'  ^^^  ^^•)    See  the  notes  to  art.  61,  and  I.  L.  R., 
ABTs.      5  Calc,  321. 
108—110. 

Description  o!  suit  .  J!^^}^^.  Time  from  which  period 

of  limitation.  begins  to  ran. 

108.— Bj  a  lessor  for  the  va-    Three  years     ...   When    the  trees  ar« 
]ue  of  trees  cut  down  by  cut  down, 

his  lessee  contrarj  to  the 
terms  of  the  lease. 

No.  108.  (No.  108,  Act  IX.)  The  date  of  the  expiry  of  the  lease  does 
not  affect  the  question  of  limitation,  nor  doeb  the  lessor's  ignorance  of 
the  breach  of  covenant  The  outtingr  down  the  trees  is  the  oaose  of 
action.  (Indoobhooshun  v.  Kenny,  3  W.  a,  S.  C.  C.  Eel,  9 :  p.  218, 
titpra,) 

109.— For  the  profits  of  im-   Three  years    ...   When  the  profits  are 
moveable  property  belonjr-  received,    or,    where 

iiig  to   the  plaiiitifl  which  the  plaintiff  hns  been 

have  been  wioiigfully   re-  di8i>088e8sed      by     a 

ceived  by  the  defeudaiit.  decree  afterward,  set 

aside  on  appeal, 
when  he  recovers 
possession. 

No.  109.  (No.  109,  Act  IX.)  A  suit  for  the  mesne  profits  of  immove- 
able property  is  governed  by  this  article.  Under  Act  XIV  of  1859.  Uie 
period  of  limitation  for  suing  for  such  profits  was  six  years.  (Ranee 
Buruomoyee  r.  Onnoda  Gobind,  W  R..  Sp.  No.,  p.  16.S,  F.  B.) 

A  separate  cause  of  action  in  respect  of  the  wrongful  receipt  by  a 
defendant  of  the  rents  and  profits  of  land  belonging  to  the  plaintiff, 
accrues  immediately  upon  the  receipt  by  the  defendant  of  eark  several 
sum.  (W.  R.,  Sp.  No.,  p.  163,  F.  B.)  In  a  case  under  Act  XIV  of  1859 
it  was  held,  that  where  the  amount  of  mesne  profits  could  not  be  SAcer- 
tained  until  the  end  of  the  year,  the  cause  of  action  did  not  arise  until 
the  end  of  that  year.  (Byjnath  9.  Badhoo.  10  W.  R.,  486.)  Mesne  profits 
received  three  years  next  before  the  filing  of  the  plaint  cannot  be 
recovered  under  the  first  portion  of  this  article.  (Elshnanund  v.  Kunwar 
Partab,  I.  L.  R.,  10  Calc,  785,  P.  C.) 

Taking  and  carrying  away  standing  crops  from  land,  under  a  decree 
which  is  subsequently  reversed,  is  wrongfully  receiving  the  profits  of 
immoveable  property.    (Shumomoyee  v.  Pattari,  I.  L.  R.,  4  Calc,  625  ) 

In  the  second  class  of  suits  provided  for  in  this  article  (see  I.  L.  R., 
7  All.,  170,  F.  B.),  time  does  not  run  from  the  date  of  the  decree  of  the 
Appellate  Court,  but  from  the  date  when  possession  is  recovered  under 
such  decree.  In  this  class  of  cases,  mesne  profits  for  any  number  of 
years  may  be  claimed,  provided  the  suit  is  brought  within  three  years  of 
the  recovery  of  possession. 

110. — For  arrears  of  rent         Three  years     ...   When  the  arrears  be- 
come due. 

Nc  110.  (No.  110.  Act  IX ;  c1.  8,  sec  1.  Act  XIV.)  Article  9  allows  a 
period  of  one  year  only  for  the  price  of  loUging, 
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•  This  article  does  not  apply  to  suits  for  arrears  of  rent  of  agricultural  x^x,  \\\^ 
land  and  of  undertenures  under  Act  VIII  of  1869,  B.  C.  Compare  sec.  29 
Act  VIII  of  1869.  B.  C.  and  see  2  W.  K.,  Act  X.  p.  21,  F.  B.    The  Bengal 
Tenancy  Act,  18S5,  expressly  provides  that  suits  and  applications   for 
which  periods  of  limitation  are  thereby  provided,  shall  not  be  affected 
by  sees.  7,  8  and  9  of  Act  XV  of  1877. 

Under  this  articla,  time  runs  from  the  date  when  the  arrear  becomes 
due — not  necessarily  from  the  end  of  the  year.  Arrears  of  rent  which 
fell  due  within  three  years  next  before  the  institution  of  the  suit  may  be 
recovered.  The  liability  to  pay  rent  reeur/t  after  fixed  intervals,  so  that 
a  portion  of  the  arrears  may  be  barred  by  limitation  while  the  other 
'portion  is  within  time.  (See  p.  829.  supra.)  But  if  the  landlord's  title  to 
the  land  is  extingu^Uhed.  he  cannot  sue  for  even  the  last  three  years' 
rents.  {Ih'id  ;  see  also  Chundrabali  r.  LukheCt  6  W.  R.,  P.  C,  I.)  The 
rent  becomes  due  at  the  last  moment  of  the  time  which  is  allowed  to 
the  tenant  for  pnyment.  If  it  is  not  paid  within  the  time,  it  becomes  an 
arrear.  and  continues  an  arrear  until  it  is  paid.  Rent  in  arrear  becomes 
due  on  the  last  day  of  the  week,  month  or  year  in  which  it  is  payable. 
<See  Kashi  Kant  v.  Rohinl  Kant,  I.  L.  R.,  6  Calc,  325.)  If  the  claim  for 
arrears^  of  rent  is  satisfied,  but  such  satisfaction  is  nullified  by  a  decree 
between  the  parties,  the  rent  '*  becomes  due  "  again,  and  a  suit  for  such 
rent  may  be  brought  within  three  years  of  such  nullification.  (See 
p.  187,  supra.)  'Vhe  fact  that  the  landlord  did  not  know  who  his  tenant 
was,  or  the  fact  that  he  could  not  realize  the  rent  from  the  recorded 
possessor  of  the  tenure,  does  not  give  him  a  longer  period  against  the  real 
tenant  (See  Rapi  Runjun  v.  Ram  Lall,  5  C.  L.  R..  62.)  Where  the  suit 
is  for  compensation  for  the  use  and  occupation  of  land,  this  article  does 
.not  apply.  (Debnath  v.  Gudadhur.  18  W.  R.,  132.)  As  to  when  an 
arrear  of  rent,  the  amount  of  which  is  not  ascertained,  becomes  due 
within  the  meaninor  of  Act  X  of  1859,  see  Doyamoyee  «•  Bholana^, 
j6  W.  R.,  Act  X,  p.  77,  F.  B. 

n<^»*:»»:»»  «r  .»:»  Period  Time  from  which  period 

Description  of  suit.  ^,  limitation.  beghis  to  ru.lT 

HI. — By   a   vendor    of  Im-    Three  years     „•    The    time     fixed    for 
moveable  property  to  en-  completing   the  sale, 

force   his   lien    for   unpaid  or   (where    the  title 

purciiuAe-muney.  is  accepted  after  the 

time  fixed  for  com- 
pletion) the  date  of 
the  acceptance. 

No.  111.  (No.  111.  Act.  IX.)  ThiJi article,  asi  regards  the  starting  point  of 
limitation,  is  based  on  Toft  r.  Stephenson.  (See  Darby  and  Bosanquet, 
122,  139.)  In  neither  of  the  two  coses  mentioned  in  the  3rd  column,  is 
the  vendor  entitled  to  receive  the  purchase-money  before  the  title  is 
accepted.  The  purchase-money  is  secured  by  the  vendor's  lien  on  the 
land  sold.  Even  when  the  vendee  has  been  in  possession  of  the  pro- 
perty as  such,  the  vendor  has  an  equitable  .lieu  on  the  property 
for  the  unpaid    purchase-money.    (Trimalarav  v.    Municipal  Commis- 

'flioners,  I.  L.  R.,  3  Bomb.,  172.)  A  creditor  of  an  unpaid  vendor  can  noc 
claim  a  iutn  upon  the  property  sold,  for  any  unpaid  portion  of  the  pur- 

'chase-money.    (Huriram  r.  Diuapal,  11  C.  L*  R.,  339.) 
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1877.  Part  VI.-^Tkree  years, 

ARTS.  Compare  the  proviaionsof  art.  132.  Aooording  to  the  Snglisk  law 
1 1 2,  1  IS.  of  limitation^  there  is  no  difference  between  the  lien  of  a  vendor  for  hia 
purchase-money,  and  money  otherwise  charged  npon,  or  payable  oat  of, 
any  land.  (See  Darby  and  Boeanqaet,  118.)  It  seems  that  if  the 
Tender  waives  his  lien,  his  suit  for  the  reoovery  of  the  parohaae-mooey 
against  the  veaideo  persanaUy  is  governed  by  art.  120. 

A^vovtt^uvM  v>  ou  V.  ^  hmiUUoiu  begins  to  ran. 

112.— For  a  call  by  n  com-  Three  years    «••   Wlien  the  call  is  pay- 
pnny  registereil  umier  any  able. 

Statute  or  Act. 

No.  112.    (No.  112,  Act  IX.)    Time  (nnder  Act  XV)  does  not  ran  frooi 

the  date  when  the  call  is  mtde,  bat  from  the  date  when  the  call  ia 

payable.    This  article  refers  to  suits  by  a  registered  company  against  a 

member  of  the  company  to  recover  the  amount  of  calls  made  on  the 

shares  taken  by  him. 

113.— For  specific  perform-  Three  year^   .^.   The  Hate  fixed  for  the 
aitee  of  a  contract.  performance,  or  if  no 

such  date  is  fixed, 
when  tlie  pUiiiiifi 
has  notice  that  per- 
formance is  refused. 

No.  II?.  (No.  11?,  Act  IX.)  Even  a  suit  for  the  specific  performance 
of  a  reg-Utered  contract  is  not  governed  by  the  sir  y^ears'  rule.  The 
doctrine  of  specific  performance  was  not  recognised  by  the  Roman  law. 
No  system  of  jurisprudence  except  that  administered  by  the  Courts  of 
Equity  in  England,  and  her  past  or  present  colonies  and  possessions,  has 
ever  attempted  to  enforce  the  aetval  performance  of  oontracts  in  their 
very  terms,    (Fry  on  Specific  Performance.  2Dd  Ed.,  p.  3.) 

According  to  the  English  law,  and  sec.  22  of  the  Indian  Speoifio  Belief 
Act,  the  jurisdiction  of  the  Court  to  decree  specific  performance  is  dui^ 
cretumary,  and  the  0)urt  is  not  hound  to  grant  such  relief  merely 
because  it  is  lawful  to  do  so.  There  may  be  circumstsncee  under  which 
a  delay  of  nearly  three  years  or  a  lesser  delay  may  be  fatal  to  a  suit 
for  the  specific  performance  of  a  contract.  (See  Mokund  Lall  v,  Chotay 
Lall,  I.  L.  B.,  10  Calc,  1061  ;  and  p.  S\, supra,) 

For  cases  of  specific  performance  where  no  date  is  fixed  for  the  per* 
formance,  see  Ahmed  r.  Ad  fun,  I.  Lw  B.,  2  Calc.  323  ;  The  New  Beer- 
bhoom  Coal  Co.  r,  Buloram.  I.  L.  B.,  5  Calc,  176;  Virasami  r.  Bamaaami, 
I.  L.  B..  3  Mad.,  87.  Where  a  person  executes  a  conveyance  of  land 
not  in  his  possession,  and  the  deed  of  conveyance  does  not  contain  any 
specific  agreement  to  put  the  vendee  in  possession,  a  suit  by  the  vendee 
for  posjiession  against  the  (vendor  after  he  has  recovered  possession)  is 
not  a  suit  for  the  specific  performance  of  a  contract,  but  is  governed  by 
art.  136  or  art.  144.    (Sheo  Persad  v,  Udai,  I  L.  B..  2  AIL.  718.) 

Where  there  has  been  only  a  contract  for  the  sale  of  land,  a  suit  to 
have  a  conveyance  executed  and  completed,  and  for  possession  of  the 
property,  is  essentially  a  suit  for  specie  performance  of  contract^  and 
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tlie  article  applicable  to  snoh  a  suit  is  art.  113.  The  ri^ht  to  possession  j^^^  jj^^ 
springs  out  of  the  contract  of  sale,  and  the  relief  by  giving'  possession 
in  sach  a  case  is  comprised  in  the  relief  by  specific  performance. 
Besides,  if  a  snit  cannot  be  maintained  for  specific  performance  of  a 
contract,  it  cannot  be  maintained  for  poBsession  of  the  property  agreed 
to  be  sold  under  such  a  contract.  (Mahiuddin  v.  Majlis,  I.  L.  B., 
6  All..  281.) 

Where  the  plaintiff^s  suit  for  possession  of  land  was  not  founded  on 
contract  only,  but  on  a  title  to  the  land  acknowledged  and  defined  by  a 
deed  of  compromise  which  was  only  part  of  the  evidence  of  the  plaintiff 
to  prove  his  case,  it  was  held  by  the  Privy  Council,  that  the  suit  was  one 
for  the  recovery  of  immoveable  property,  and  was  not  barred  although 
nine  years  had  elapsed  from  the  date  of  the  compromise,  and  the 
defendant  had  been  in  possession  of  the  property  notwithstanding  his 
agreement  to  divide  it  with  the  plaintiff.  (Rani  Mewa  Kuar  v.  Rani 
Hulas.  13  B.  L.  R..  313.  P.  C.)  A  suit  for  recovery  of  possession  of  land, 
based  on  a  previous  compromise  between  the  parties,  is  not  a  suit  for  spe- 
cific performance  of  contract,  but  a  suit  for  immoveable  property,  and  is 
governed  by  art.  144.  If  the  deed  of  compromise  contains  an  express  or 
implied  agreement  to  surrender  possession  of  the  land,  the  possession  of 
the  defendants  can  only  be  adverse  to  the  plaintiff  from  and  after  the 
date  of  the  compromise  by  reason  of  their  having  refused  to  carry  out 
that  promise.    (Mr.  C.  G.  D.  Betts  r.  Mahomed,  25  W.  R..  521.) 

It  has  been  held  by  a  Division  Bench  of  the  Allahabad  High  Court» 
that  a  suit  for  money,  based  on  an  award  of  arbitrators  which  directs  its 
payment  by  the  defendant  to  the  plaintiff,  is  virtually  a  suit  to  have  the 
award  specifically  enforced,  and  that  art  113  is  applicable  to  such  a  suit. 
(Sukho  Bibi  tr.  Ram  Sukh.  I.  L.  R  ,  5  All.,  263.)  The  oorrectness  of 
this  ruling  may  be  questioned, — 1st,  because  sec.  30  of  the  Specific  Relief 
Act.  1877,  does  not,  as  regards  the  question  of  limitation,  place  awards 
on  the  same  footing  as  contracts  ;  and  2ndly,  because  the  Court,  in  such 
a  suit,  orders  the  money  to  be  paid  as  compensation  for  not  satisfying 
the  award.  Even  in  the  case  of  a  contract,  it  is  not  strictly  accurate  to 
say,  that  *'  pecuniary  damages  upon  a  contract  for  payment  of  money  are, 
from  the  nature  of  the  thing,  a  specific  performance**  (See  Fry  on 
Specific  Performance,  2nd  Ed.,  p.  6,  and  notes  to  art.  116.) 

n^^«  ,;-„  ^»  .„;*.  Period  Time  from  which  period 

Description  of  suit.  ^^  limitation.  begins  to  runr 

114. — For  the  rescission  of  a  Three  years    ...  Wlien  the  facts  enti- 
con tract.  tlitig  the  plnintiff  to 

have  the  con  trnct  res* 
cin<1ed  first  become 
known  to  him. 

No.  114.  (No.  114,  Act  IX.)  This  article  refers  to  the  rescission 
of  contracts  as  between  promisors  and  promisees,  and  not  to  suits 
by  third  parties  to  have  an  instrument  cancelled  or  set  aside.  (Bbawani 
V,  Bisheswar,  I.  L.  R..  3  All.,  846,  848.  see  notes  to  art.  9U)  On  the 
subject  of  rescission  of  contracts,  see  sees.  85  to  .38  of  Act  I  of  1877. 
These  sections  do  not  distinguish  contracts  from  actual  transfers.  Suits 
for  the  recti fioaiion  of  instruments  are  not  specially  provided  for  by 
this  schedule* 
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Description  of  8ait  ^,  ,?*r;*>f.  Time  from  which  period 

ARTS.  */T»vi.pvi«i.  V.  o«  !•  of  limiuuoiu  hegins  to  nm. 

116,116.    ij^ — ^p^^  compensation  for  Three  yean    ...    When     the     con  tract 
the  brefich  of  anj  contract,  is  broken,  or  (where 

express  or  implied,  not  in  there    are  sacceasive 

writing  re<!ifltered  and  not  breaches)  when    the 

herein    tpecialljr   provided  breach  in  respect  of 

foE.  which     the     suit    is 

instituted  occurs,  or 
(where  the  breach  is 
continuing)  when  it 
ceases. 

No.  115.    (No.  115,  Act  IX  ;  ols.  9  and  10,  sec.  1,  Act  XIV.) 

This  is  a  general  article  for  suits  for  compensation  on  nnregisterdd 
contracts,  whether  express  or  implied,  or  on  contracts  which,  tbontrh 
registered,  are  uot  duly  registered  in  BritUh  India  under  the  law  in 
force  at  the  time  and  place  of  execution.    (See  sec.  3.) 

An  obligation  which  the  law  raises  upon  a  state  of  circumstances 
independeutly  of  an  express  or  implied  contract  between  the  parties  to  be 
affected  by  it.  is  not  a  contract,  but  only  a  ^M^ui-contract.  (See  p.  223, 
supra  ;  and  sees.  68  to  72  of  the  Contract  Act.) 

A  suit  for  loss  and  damage  to  goodfl,  based  on  breach  of  e»ntrart  to 
deliver,  is  governed  by  this  article.  See  notes  to  art.  36,  and  I.  L.  B., 
3  Mad.,  76  &  107. 

An  obligation  to  pay  money  or  do  any  other  act  founded  on  an  ancient 
cv*tom  (relating  to  remarriages  of  widows.  &c.),  if  it  may  be  treated 
as  an  implied  incident  of  a  contract  (of  marriaf^e,  &c.),  is  governed  by  this 
article.    (See  the  judgment  of  Spankie,  J.,  in  Madda  v.  Sheo,  I.  L.  R., 
3  All.,  385.) 

A  suit  against  a  del  credere  agent  for  the  price  of  goods  sold  by  him, 
and  not  paid  for  by  the  purchasers,  is  governed  by  this  article,  if  not  by 
art.  65.     (See  Okoor  Persaud  r.  Foolkoomaree,  16  W.  R  ,  P.  C,  35.) 

A  agrees  to  take  steps  to  reinstate  B  in  a  certain  property,  in  case  B 
should  be  ousted  from  it.  The  agreement  is  broken,  if  A  neglects  to  take 
steps  to  reinstate  B  within  a  rensonahle  time  (say  six  months)  from  the 
date  of  the  ouster.  (See  Dorab  Ally  v,  Abdool  Azeez,  I.  L.  R.,  6  Cak., 
866,  367.) 

As  to  '*  continuing  breaches,**  see  pp.  219  Ic  510,  supra.  As  to  **sno- 
cessive  breaches,''  see  notes  to  art.  75,  and  p.  218,  st*pra.  For  the 
meaning  of  the  term  **  compensation,"  see  notes  to  art.  116. 

Part  VII,— Six  years. 

116. — For  compensation   for   Six  years         ...   When    the   period   of 
tlie   breacli    of  a   contract  limitation  would  be- 

in  writing  registered.  pin   to    run    against 

a  suit  brought  on  a 
similar  contract  not 
registered. 

No.  116.    (No.  117.  Act  IX.)    See  notes  to  art.  116. 

This  article  does  not  apply  to  suits  for  specific  performance  ol  registered 
contracts,  but  to  suits  for  compensation  for  the  breach  of  such  contracts. 

An  instrument  may  be  re^stered  in  respect  of  some  of  the  parties  to 
it.    In  such  a  case  a  suit  against  the  others  is  not  governed  by  this 
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article.    A  suit  by  the  endorsee  against  the  endorser  of  a  registered  pro-  j^Qf  \\q^ 
missory  note  is  not  governed  by  this  article  if  the  endorsement  has  not 
^en  registered.    (See  4  Mad  .  866.) 

Where  the  contract  is  duly  reqistered^  a  suit  for  compensation  for  its 
breach  must  be  governed  by  this  article,  although  suits  of  exactly  the 
same  character  are  provided  for  in  some  other  article.  The  words  "  not 
otherwise  provided  for,"  which  occur  in  art.  115.  are  not  to  be  found  in  thia 
article.  The  period  is  to  commence  when  limitation  would  begin  to  run 
against  a  suit  brought  on  a  similar  contract  not  registered.  These  terms 
are  large  enough  to  cover  contracts  for  payment  of  rfint.  as  well  as  other 
contracts  when  in  writing  registered.  (Vythilinga  t?,  Thetchana-murti, 
I.  L.  R.,  3  Mad.,  77.)  A  suit  by  a  vendee  for  a  proportionate  refund  of 
price,  based  on  a  stipulation  in  a  regUtered  conveyance  that  if  the  lands 
sold  be  deficient  in  quantity  the  vendor  shall  be  responsible  for  the 
value  of  the  deficiency,  is  governed  by  this  article,  and  not  by  any  other 
article.  (Kishen  o.  Kinlock,  I.  L.  R.,  3  All..  712.)  So  a  suit  to  recover 
miOTiey  due  on  a  registered  bond  or  promissory  note  is  governed  by  this 
article,  and  not  by  arts.  66, 67.  or  the  following  articles.  (Nobocoomar  v. 
Siru,  I.  L.  R.,  6  Calc,  94  ;  Huaain  v.  Hafiz.  I.  L.  R.,  3  All.,  600,  P.  B.  ; 
Magaluri  r.  Narayan.  I.  L.  R.,  8  Mad/,  359  ;  Ganesh  v.  Madhab,  I.  L.  R., 
6  Bomb.,  75 ;  Khunni  v,  Nasirooddin,  I.  L.  R.,  4  All.,  255  ;  Ealut  v.  Lala, 
11  C.  L.  R.,361.) 

In  ordinary  legal  parlance,  a  suit  to  recover  m^mey  due  upon  a  bond, 
or  otherwise,  is  a  suit  for  a  debt  or  sum  certain,  whilst  a  suit  for 
compensation  for  breach  of  contract  is  a  suit  for  unliquidated  damages. 
(I.  L.  R.,  6  Calc.  96  ;  I.  L.  R..  5  Calc.  830,  832.)  But  there  can  be  no 
doubt  that,  in  the  case  of  a  breach  of  a  contract  for  the  payment 
of  money,  the  amount  agreed  to  be  paid  is  only  the  measure  of 
damages.  If  the  contract  be  not  performed,  the  Court  will  order  the 
obligor  to  pay  the  amount  as  satisfaction  for  the  nonperformance  of 
the  promise,  and  not  in  performance  of  the  contract.  It  is  true  that, 
in  Johnson  v.  Bland.  Lord  Mansfield  said :  "Pecuniary  damages  upon 
a  contract  for  payment  of  money  are  from  the  nature  of  the  thing 
a  specific  performance.**  But  this  remark  is  not  strictly  accurate.  (Fry 
on  Specific  Performance,  2nd  Ed.,  p.  6.)  In  ordinary  parlance  in  the  case 
of  money,  it  is  said  that  a  plaintiff  sues  for  "  the  money/*  or  "  the  same 
money  *'  that  was  taken  from  him.  not.  as  in  the  case  of  other  things, 
for  compennation.  But.  in  fart,  he  does  not  sue  for  the  same  money  or 
desire  to  recover  the  same  money.  He  seeks  an  equal  sum  which,  on 
account  of  its  equivalence,  is  called  the  same  sum.  and  thence  again  the 
same  money.  The  plaintiff  cannot  insist  on  a  restoration  of  such  and 
such  rupees  ;  he  can  insist  only  on  being  paid  their  exact  vaJue  in  other 
rupees.  This  is  essentially  compensation,  (Jagjivan  r.  Gulam.  I.  L.  R., 
8  Bomb..  17.)  If  payment  of  a  bonder  promissory  note  is  refused,  or 
is  not  forthcoming,  then  there  is  a  breach,  and  the  suit  against  the 
defaulting  obligor  or  promisor,  is  not  to  make  him  do  something  in  fur^ 
therance  of  the  contract,  for  the  time  for  its  performance  is  passed,  but 
is.  in  reality,  one  for  damages  for  the  breach  of  it,  the  measure  of  which 
will  be  the  amount  of  the  debt  with  interest.  (I.  L.  R.,  3  All.,  609,  610. 
See  also  I.  L.  R.,  6  Calc,  94.  95  ;   I.  L.  R.,  4  All..  266.) 

*'  Compensation**  is  the  general  term  used  in  the  Indian  Contract  Act 
(sec  73)  to  denote  the  payment  which  a  party  is  entitled  to  claim  on 
account  of  loss  or  damage  arising  from  breach  of  contract  (I.  L.  R., 
3  Mad  ,  77).  and  the  suit  is  none  the  less  a  suit  for  compensation,  because 
it  is  broaght  for  the  specific  sum  due  on  a  bond.    (I.  L.  R  ,  6  Bomb.,  76.) 
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OF 

1877,  Pari  VIL — Six  years, 

rZH  rv».^..:».f;<vn  ^t  ...:»  Period  Time  from  which  period 

1 1 7^1 9  ^«"P'»*>"  ^^  "^^  of  limitaUoiu  befcint  to  ruiL^ 

117. — Upon  a  foreign  judj^*  Six  years  ...  The  date  of  the  jadg* 

ment    iis    defined    in    tlie  ment. 

Code  of  Civil  Procedure. 

No.  117.    (No.  116,  Act  IX.)    Compare  Ko.  122. 

*'  Foreign  jndgment "  means  the  judgment  of  a  Court  situate  bejond 
the  limits  of  British  India,  and  not  having  authority  in  British  India, 
nor  eHtablished  by  the  Gk>vernor-General  in  Council.  (Sec.  S,  Act  XIV 
of  1882.)  All  Courts,  even  in  England,  except  the  Privy  Cooncil,  are 
foreign  Courts,  and  their  judgments  are  foreign  judgments. 

According  to  the  Madras  High  Court,  a  suit  lies  on  all  foreign  judg* 
ments,  including  judgments  of  Courts  of  Native  States.  (Sama  «. 
Annamalai*,  I.  L.  R.,  7  Mad.,  164.)  But,  according  to  the  Bombay  High 
Court,  judgments  of  Courts  of  Native  States  cannot  be  sued  upon  in 
British  India.    (Himmatlal  v.  Shivajiray»  I.  L.  R.,  8  Bomb.,  593.) 

lis. — To  obtain  a  declsration  Six  years  ...  When      the     alle^red 

UiAt  nn  alleged  adoption  is  sdoption        becomes 

invalid,  or  never  in  fact  known  to  the  plaiu« 

took  place.  tiff. 

No.  118.    (No.  129,  Act  IX.) 

Article  129  of  Act  IX  was  defective  in  many  respects.  Articles  118 
and  119  have  considerably  improved  the  law  on  the  subject. 

A  Hindu  widow  a'lopts  a  son  under  the  alleged  authority  of  her 
deceased  husband.  Twenty  years  after  the  death  of  the  husband,  and 
fourteen  years  after  the  date  of  the  adoption,  the  husband*s  sister  gives 
birth  to  a  son.  Under  art.  1 18,  a  suit  to  set  aside  the  adoption  by  the 
sister's  son,  so  many  years  after  the  death  of  the  adoptive  father  and 
the  date  of  the  a  loption.  will  not  be  barred,  provided  it  is  brought 
within  six  years  of  the  time  when  the  alleged  adoption  becomes  kiufw» 
to  the  plaintiff.  It  was  otherwise  under  Act  IX.  (Siddhesshur  v.  Sham, 
23  W.  R..  286.) 

The  death  of  the  adoptive  mother  will  give  the  plaintiff  a  fresh  right 
to  sue  lot po9»39iion  of  the  property  left  by  her  husband.  (See  Rajendro 
V,  Jogendro,  16  W.  R.,  P.  C,  41  ;  Srinath  p.  Mahes.  12  W.  R.,   li,  F.  B.) 

It  was  held,  even  under  Act  IX,  that  though  art.  129  might  bar  a  suit 
brought  only  for  the  purpose  of  setting .  aside  an  adoption,  it  did  not 
interfere  with  the  right  which,  but  for  it.  a  plaintiff  had  of  bringing  a 
suit  to  recover  possestlon  of  real  property  within  twelve  years  from  tiie 
time  when  the  right  accrued.  (Raj  Bahadoor  v.  Achambit.  6  C.  L.  IL,  13. 
P.  C. ;  Purno  v.  Hemokant.  6  C  L.  R..  46.)  A  suit  under  this  article  is 
merely  a  declaratory  suit,  and  a  plaintiff  who  neglects  to  bring  such  a 
suit  is  not  thereby  prevented  from  suing  for  any  further  relief  when 
he  becomes  entitled  to  such  relief  afterwards. 

]  19. — ^To  obtain  a  declaration   Six  years         ...   When  the  rights  of  the 
that  an  adoption  is  valid.  adopte<l  son   as  s|ich 

are  interfered  with. 

No.  119.    (No.  129,  Act  IX.) 

For  an  instance  of  a  declaratory  suit  of  this  description  nnder  the  old 
law,  see  Kalovakom  v.  Padapa,  I.  L.  R.,  1  Bomb.,  218. 
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Part  VlL^Six  yean.  ^^ 

Description  of  suit.  ,  ,?*''!*^i  Time  from  which  period         ' 

myvDviipuvu  w*  .itii^  ^1  limilttion.  begins  to  run.  j^x.  120. 

1^0. — Suit     for     which     no  Six  jetrs  .«.   When    the     right    to 

period  of  limitAtion  is  pro*  sue  accrues. 

vifie<1     elsewhere    in    this 

'  schedule. 

No.  120.  (No.  118,  Act  IX  ;  ol.  16,  sec.  1,  Act  XIV.) 
Many  of  the  suits  which  fell  under  ol.  16  of  sec.  1,  Act  XIV  of  18od, 
Were  specially  provided  for  by  Act  IX,  and  a  few  others  which  were  not 
mentioned  in  Act  IX  have  been  specially  provided  for  by  Act  XV. 
(See  pp.  68  and  72,  supra.)  Thus  suits  for  the  wronfi^nl  removal  and 
appropriation  of  moveable  property, — suits  for  contribution , — suits  for 
tne  restitution  of  conjugal  rights,— suits  by  a  partner  for  an  account 
tff  ter  dissolution  of  the  partnership, — suits  for  money  had  and  received 
to  the  plaintifiTs  use,~suits  to  set  aside  decrees  obtained  by  fraud. — 
suits  to  set  aside  official  acts  of  Government  Officers. —suits  to  set  aside 
instruments.  &c.,  &c..  were  governed  by  the  six  years*  rule  under  cl.  16, 
sec.  1,  Act  XIV  ;  but  shorter  periods  were  provided  for  them  by  Act  IX. 
So,  again,  suits  to  restrain  waste,  which  were  nowhere  mentioned  in 
Act  IX,  are  now  specially  provided  for  by  art.  41.  Act  XV. 

Article  120  is  of  exceptional  application,  and  before  applying  it,  the 
Court  must  be  satisfied  that  no  other  provision  of  the  Limitation  Act 
can  be  applicable.    (Kundun  Lai  v,  Banse  Dhar,  I.  L.  R.,  3  All.,  170,  172.) 

Articles  36,  49,  61,  62. 1 15, 116,  and  144  may  cover  many  cases  which,  at 
first  sight,  appear  not  to  have  been  specially  provided  for. 

Suits  for  perpetual  if^junetions  and  suits  for  the  rectification  of  instru- 
ments have  not  been  specially  provided  for  ;  but  the  doctrine  of  laches 
is  applicable  to  suits  for  such  relief,  and  the  Court  will,  in  the  exercise 
of  the  discretion  which  it  has,  decline  (in  the  absence  of  special  circum* 
stances)  to  make  a  decree,  even  if  a  much  lesser  time  than  six  years 
has  elapsed.    (See  pp.  79.  8H,  sitpra.) 

Declaratory  suits  in  respect  of  forged  instruments,  adoptions,  aliena- 
tions by  Hindu  and  Muhammudan  females,  and  a  Hindu*s  right  to 
maintenance,  are  expressly  provided  for  by  arts.  92, 93, 118,  119. 125.  and 
129.  But  other  suits,  in  which  the  declaration  sought  is  of  a  right  in 
property,  have  not  been  specially  provided  for.  As  regards  specific 
moveable  property,  it  may  be  observeid  that  a  suit  for  such  property  is 
generally  governed  by  the  three  years*  rule  under  arts.  48  and  49  ;  and 
that  as  regards  immoveable  property  or  any  interest  therein,  a  suit 
for  possession  is  generally  governed  by  the  twelve  years*  rule  under 
art.  144.  In  a  case  tried  under  Act  XIV  of  1859,  Couch,  G.  J.,  and 
Ainslie,  J.,  were  inclined  to  hold  that  the  twelve  y<»ars*  clause  applied 
to  suits  for  declaration  of  title  to  land.  (Musst.  Doolhun  r.  Lall 
Beharee,  19  W.  R.,  32.)  In  another  case,  decided  under  the  same  Act, 
Melvill,  J.,  held  ^at  the  six  years*  clause  applied  to  such  a  suit,  while 
Nanabhai  Haridas,  J.,  was  distinctly  of  opinion  that  such  a  case  was 
governed  by  the  twelve  years*  rula  (Mom  Bin  r.  Gk>pal  Bin,  I.  L.  R., 
2  Bomb.,  120.)  In  a  very  recent  case  under  Act  XV  of  1877,  Mitter 
and  MaoLean,  JJ ,  treated  this  question  as  still  open.  (Luohmon  v.  Kam« 
ohun,  I.  L.  R.,  10  Calc,  625,  527.) 

As  to.  suits  for  declaration  of  right  to  the  malikana  of  alluvial  accre« 
tions  temporarily  settled  by  (Government  with  the  defendant,  see  Gopl- 
nath  V.  Bhugwat,  I.  L.  R.,  10  Calc,  697. 

When  the  plaintiff  is  in  /hU  and  complete  possession  of  immoveable 
property,  and  seeks  the  declaration  only  with  a  view  to  establish  a  right 
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j^J^  Pari  Vll.^Six  years, 

.._       to  the  pOBsession  of  title-deeds  or  to  clear  away  some  clond  upon  the 

ART.  120.  title,  the  suit  is  hardl j  a  suit  for  the  recovery  ot  immoveable  property 

or  of  any  interest  therein.   (See  AzimunniBsa  v.  C.  Dale,  6  Had.,  455,  47t>.) 

If  a  person,  who  is  admittedly  in  possession  of  land  as  a  tenant, 
wishes  to  establish  his  proprietary  right  to  the  same  and  to  be  Mat»- 
tained  in  proprietary  pflsse^xivn  thereof  y  he  wonld,  it  has  been  held,  be 
entitled  to  the  period  of  limitation  prescribed  for  a  "  snit  for  possession  " 
of  land.  (Debiprasad  r.  Jafar  Ali,  I.  L.  R.,  3  All.,  40.)  For  the  converse 
case  of  a  snit  to  establish  the  right  to  receive  rent  from  the  party  in  pos- 
session, see  I.  L.  K  ,  5  Calc,  949.  It  should  be  remembered  that  in  a  suit 
for  a  declaratory  decree,  the  Court  may  refuse  to  make  the  declara- 
tion asked  for,  even  if  the  snit  is  brought  within  the  period  of  limita- 
tion.   (See  19  W.  R.,  22  ;  23  W  R.,  42  ;  and  p.  81,  supra.) 

It  has  been  held  that  a  suit  for  an  account  against  a  person  who  was 
trustee  and  guardian  during  the  plaintlfiTs  minority  is  governed  by  art. 
120.  (Sarada  v.  Brojo,  I.  L.  R.,  5  Calc,  910.  Bat  see  Hurro  o.  Tarini, 
I.  L.  R.,  8  Calc.,  766.) 

It  has  been  also  held  that  the  account  iteelf  should  not  be  carried 
back  further  than  six  years  immediately  preceding  the  institution  of  a 
suit  for  an  account  against  the  trustee.  (Hemangini  v.  Nobinchand, 
I.  L.  R.,  8  Calc,  788,  807.)  In  a  snit  against  a  coparcener  and  manager 
of  the  joiut  estate  for  an  account  of  the  wJbole  period  of  his  manage- 
ment, the  accounts  taken  by  the  Judge  were  limited  to  the  six  years 
immediately  preceding  the  institution  of  the  suit  in  1874.  On  appeal, 
their  Lordships  of  the  Privy  Council,  passingly  remarked,  that  the 
accounts  were  so  limited  "  apparently,  by  force  of  the  Statute  of  Limita- 
tions." (Orde  V.  Skinner,  7  C.  L.  R.,  295,  300,  P.  C.)  As  to  partnership 
accounts,  see  notes  to  art.  106. 

A  landlord  got  a  decree  for  rent  at  an  enhanced  rate,  which  was 
affirmed  by  the  High  Court,  but  was  ultimately  reversed  by  the  Privy 
Council.  Between  the  date  of  the  first  decree  and  its  ultimate  reversal 
by  the  Privy  Council,  the  same  landlord,  on  the  basis  of  the  original 
decree,  obtained  a  number  of  decrees  in  analogous  cases  against  the  same 
defendant,  the  amount  of  which  he  realized  in  execution.  The  tenanty 
on  the  strength  of  the  Privy  Council  decision,  sued  for  a  refund  of 
the  excess  above  the  usual  rent  paid  under  execution  of  the  several 
decrees  for  rent,  and  it  was  held  that  a  suit  of  this  description  could 
hardly  have  been  in  the  contemplation  of  the  Legislature  at  the  time 
when  the  Limitation  Act  was  passed,  that  there  was  some  difficulty 
in  treating  the  suit  as  one  for  money  had  and  received,  and  that  the 
safer  course  was  to  apply  the  six  years*  rule  to  such  a  case.  (Ealiohurn 
V.  Jogesh,  2  C.  L.  R.,  354.) 

It  has  been  held  that  a  suit  for  compensation  for  vse  and  oeeupation 
is  governed  by  the  six  years'  rule.  (See  18  W.  R.,  132,  cited  under  art.  110.) 
But  it  may  be  doubted  if  such  a  suit  is  not  a  suit  for  some  reasonable 
compensation  for  the  breach  of  an  implied  contract  falling  under 
art.  115.    (See  Ali  v,  Appadu,  I.  L.  R.,  7  Mad.,  301,  305.) 

Where  the  plaintiff  claims  apala  or  a  right  to  the  worship  of  an  idol 
for  a  few  days  or  months  of  every  year,  his  suit  to  establish  such  right 
is  governed  by  art.  131  ;  but  where  he  claims  an  exolnsite  right  of  wor- 
ship, his  suit  is  governed  by  art.  120.  (Eshan  v.  Monmohini,  I.  L.  R., 
4  Calc.  683  ;  Gopeekishen  v.  Thakoordass,  I.  L.  R.,  8  Calc.  807.) 

A  suit  by  the  creditors  of  a  decei^sed  person  to  follow  his  lands,  or  the 
assets  of  his  estate,  in  the  hands  of  a  mortgagee  or  a  purchaser  from 
the  heir  or  devisee,  when  maintainable,  is  governed  by  this  article, 
(Greender  r.  Mackintosh,  I.  L.  R.,  4  Calc,  897, 930.) 
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A  salt  to  compel  a  tenant  of  land  to  remove  trees  planted  by  him  in  j^t.  1 20. 
contra vention  of  oostom  or  contract,   is  governed  by  art.  120.     (Gunesh 
r.  Gnndom,  I.  L.  R.,  9  Calc,  147.) 

A  suit  under  Act  XV  of  1877,  to  establish  right  to  property,  by  a 
person  against  whom  an  order  under  sec.  246,  Act  VIII  of  1859,  was 
}>!i8sed,  is  governed  by  this  article.  (Bissessur  v.  Murali.  I.  L.  R.,  9  Calc, 
](>3.)  In  this  case  it  was  not  necetsaiy  to  consider  whether  the  twelve 
years*  rule  did  not  apply  to  an  unsuccessful  claimant's  suit  for  immove' 
able  property.    Cf.  I.  L.  R.,  8  Mad..  1.S4. 

A  suit  for  haqqi-chaharam,  based  on  cuttam,  must  be  brought  within 
six  years  under  this  article    (Eirath  o.  Ganesh,  I.  L.  R.,  2  AH.,  235.) 

A  suit  against  a  Municipal  Committee,  for  a  declaration  of  plaintifiTs 
right  to  establish  a  market  on  hi^  land,  and  for  a  perpetual  injunction 
restraining  the  committee  from  interfering  with  his  so  doing,  comes 
under  this  article.  (Birjmohun  v.  The  Municipal  Committee  of 
Allahabad,  I.L.  R.,  4  All..  102.) 

A  suit  to  enforce  a  right  of  pre-emption  in  respect  of  a  conditional 
sale  that  has  become  absolute  is  governed  by  this  article.  So  also  a  suit 
to  enforce  a  right  of  pre-mortgage.  (Nath  Prasad  v.  Ram  Paltan,  I.  L. 
R.,  4  AU.,  218,  P.  B. ;  Rasik  v,  Gojraj,  I.  L.  R.,  4  All.,  414.)  This  rule 
is  more  specially  applicable  where  the  property  sold  is  incapable  of 
physical  possession,  (/bid,  see  also  Ashik  v.  Mathara,  I.  L.  R..  5  All., 
187.)  A  declaratory  suit  by  one  pre-emptor  against  another,  for  the 
determination  of  the  question  as  to  which  of  the  two  has  the  better 
right  to  pre-empt  the  property  sold  by  its  owner  to  a  third  person,  is 
governed  by  art.  120.    (Durga  v.  Haidar,  I.  L.  R.,  7  All.,  167.) 

Where  debt  lies  on  a  statute,  an  action  for  the  debt  is  governed  by 
art.  120.  (President  of  Municipal  Commission  r.  Srikakulopn,  I.  L.  R., 
4  Mad.,  124.  In  this  case  the  suit  was  for  recovery  of  a  tax  which  had 
not  been  paid  by  the  defendant.) 

Suits  ariHing  out  of  certain  relations  resembling  those  created  by  con- 
tract, under  sees.  68  to  72  of  the  Indian  Contract  Act.  1872.  will,  generally 
speaking,  be  governed  by  art.  120.  But  arts.  48,  61,  62,'and  96  may 
apply  to  some  of  these  suits. 

In  Sanjini  v.  Kama  (I.  L.  R..  6  Mad.,  290),  a  Division  Bench  of  the 
Madras  High  Court  held,  that  a  suit  upon  a  promi&<iory  note  '*  payable  at 
any  time  within  six  years  upon  demand  "  was  governed  by  art.  120.  But 
it  does  not  appear  that  the  provisions  of  art.  80  were  brought  to  the 
notice  of  the  Court. 

A  suit  for  maintenance  by  a  person  other  than  a  Hindu  not  being 
governed  by  arts.  128  and  129,  fsdls  within  this  article  if  it  cannot  come 
under  art.  llo,  116,  or  132. 

As  to  the  applicability  of  art.  120,  see  also  I.  L.  R.,  4  Calc,  529,. 
cited  under  art.  99,  which  relates  to  certain,  suits  for  contribution  ;  I.  L. 
R.,  6  Calc,  697  ;  I.  L.  R.,  1  All.,  333,  and  I.  L.  R..  10  Calc,  860.  P.  C, 
cited  under  art.  62,  and  referring  to  certain  cases  of  "money  had  and 
received  "  by  the  defendant ;  I.  L.  R.,  6  Calc.  34.  cited  under  art.  32, 
and  relating  to  damage  to  real  property  in  contravention  of  a  covenant ; 
and  I.  L.  R.,  4  All..  437,  cited  under  art.  106.  As  to  suits  for  the  price 
of  land  against  the  buyer,  see  the  notes  to  art.  111.  A  suit  to  remove 
the  manager  of  a  temple,  to  deprive  him  of  his  control  over  the  temple 
properties,  and  for  a  declaration  that  the  plaintiff  is  entitled  to  appoint 
another  manager  in  the  place  of  the  defendant  is  governed  by  this 
article,  if  not  by  art.  124  or  144.  (Balwant  r.  Puran,  13  C.  L.  R.,  39, 
P.  C.) 
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2gj7  Pari  VIII. — Twelve  years. 

•'  Description  of  suit.  ,  ,f ^'i*^,  ^»"1  ^9"^  ^''*«*"  P*"^ 

ARTS.  «^«»*»*ipMi/u  u»  Buiu  of  hmiution.  begins  to  run. 

121,122.   121. — To  AToid  incumbrances  Twelve  jears  ...   When    the    sale  be- 
or  under-tenures  in  an  en-  comes  final  and  con^* 

tire  estate  «oId  for  arrears  elusive, 

of  Qovernment  revenue,  or 
in  a  patni  taluq  or  otlier 
saleable  tenure  sold  for 
arrears  of  rent. 

No.  121.  (Nos.  119  and  120,  Act  I^  ;  sec.  7  and  sec.  1.  cl.  12,  Act  XIT.) 
The  same  principle  applies  to  sales  for  arrears  of  rent  as  to  sales  for 
arrears  of  revenue ;  and  undertenures  or  other  incumbrances  are  odij 
voidable  at  the  option  of  the  purchaser.  It  is,  however,  not  necessary, 
for  the  purpose  of  avoiding  an  undertenure  or  other  incumbrance, that tho 
purchaser  should  give  any  notice  or  do  any  net  before  bringing  his  suit, 
provided  the  suit  in  brought  within  the  time  prescribed  by  this  article. 
(Titu  Bibee  v.  Mohesh  Chunder,  12  0.  L.  U..  .304 ;  I.  L.  R.,  9  Calc.  eH3, 
F.  B.)  Justice  and  sound  policy  require  that  the  option  of  avoidance 
should  be  exercised  **  within  a  reasonable  time,"  but  this  object  is  in  some 
measure  secured  by  the  Limitation  Act.  (See  llaja  SuttoHurrun  r.  Hohei«h 
Chnnder,  11  W.  R..  P.  C,  10.)  Section  167  of  the  Bengal  Tenancy  Act.  18»5, 
makes  some  additional  provisions  in  furtherance  of  the  same  object. 

As  to  the  privilege  of  anction-pnrchasers  at  such  sales,  and  their 
exemption  from  the  effect  of  laches  on  the  part  of  the  old  proprietor,  see 
Goluck  t».  Hurro,  8  W.  R..  62 ;  Moonshee  Bnzlool  v.  Prandhan.  8  W. 
R.,  22  ;  Kooldeep  v.  The  Government,  1 1  B.  L.  R..  71,  P.  G. ;  Naraln  Chnu« 
der  r.  Taylor.  2  Shome,  78 ;  Woomesh  v,  Rajnarain.  10  W.  R.,  15. 

The  assignee  or  transferree  of  the  anction*purchaBer  is  entitled  to 
exercise  the  rights  of  the  purchaser.  (Koylas  «.  Jubur,  22  W.  R.,  29; 
Koylas  Bashinee  v.  Goluckmoni.  10  (^,  L.  R.,  41.) 

Bncroachments  on  the  talook  or  estate  by  neighbouring  Eomindars 
may  be  treated  by  the  auction-purchaser  as  ineumbrancee,  (8  W.  R.,  62  ; 
10  W.  R..  16  ) 

An  easf-ment  created  by  the  tenant  is  an  enennhranee  within  the 
meaning  of  the  Bengal  Tenancy  Act,  188&,    (See  sec,  161.) 

122.— Upon  a  judgment  ob«   Twelve  years     ...   The  date  of  tliejudjr- 
tiiiued  in   British  ludiu,  or  ment      or    recogni- 

oxecognizHUce.  zance. 

No.  122^  (No.  121,  Act  IX  ;  cl.  11,  sec.  1,  Act  XIV  )  There  has  been 
some  difference  of  opinion  as  to  whether  a  tuit  would  lie  on  an  unsatis- 
fied judgment  of  a  Court  governed  by  the  Civil  Procedure  Code.  (See 
Sander  r.  Shaik  Jomir,  9  W.  R.,  399  ;  Attormoney  v.  Hurry  Doss,  I.  L. 
R.,  7  Calc.  74  ;  Moonshi  Gk)lam  t,  Cnrreembux,  I.  L.  R.,  6  Calc^  294 ; 
Bhavani  Shanker  v,  Pursodri,  I.  L.R.,  6  Bomb..  292.)  Most  of  the  cases 
on  the  subject  are  reviewed  in  Merwanji  tr.  Nowroji,  I.  L.  R.,  8  Bomb.,  1, 
where  it  has  been  held  that  no  such  suit  would  lie  in  our  Courts. 

The  Limitation  Act  is  not  intended  to  define  or  create  causes  of  action. 
(I.  L.  R.,  3  Bomb..  207.  209.) 

Section  94  of  the  Presidency  Small  Cause  Coart  Act,  1882,  expressly 
enacts  that  no  suit  shall  lie  on  any  decree  of  such  Court. 

Recognizance-bonds  are  usually  taken  from  complainants,  witness^, 
accused  persons,  and  their  sureties,  under  the  Criminal  Procedure  Code. 
The  eviminal  Courts  cannot  levy  the  amount  forfeited  by  the  sale  of 
immoveable  property. 
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OP 

Part  VIll. —  Twelve  year $,  \%77, 

Descriptioii  of  suiu  ,  ,?«^i**^.  Time  from  which  period         ~ 

^wi»i|iuuu  UA  Buiu  of  limitation.  begins  to  run.  ioq   loi 

123. — For  t  legacy  or  for  a   Twelve  years  ••.   When   the  legacy  or 
sliiire    of    a    residue    be-  share  becomes  pay- 

(jneiithed  by  a  testator,  or  able  or  deliverable, 

for  a  distributive  share  of 
the  property  of  au  intestate. 

No.  123.  (No.  122,  Act  IX;  ol.  11,  sea  1,  Act  XIY.)  This  article 
applies  to  moveable  as  well  as  to  immoveable  property,  to  bequests  under 
wills,  as  well  as  to  shares  in  oases  of  intestacy.  Article  140  governs  a 
suit  by  a  devisee  for  possession  of  immoveable  property  against  any  person 
who  may  be  in  possession  of  the  same.  The  defendant,  in  a  suit  under 
art.  123,  is  the  executor,  administrator,  or  other  representative  of  the 
estate  of  the  deceased ;  and  the  plainti£f  claims  the  property  as  a  legacy 
or  a  distribiUive  share,  A  suit  by  a  purchaser  from  the  legatee,  against 
a  person  unlawfully  in  possession  of  the  property,  is  not  governed  by  this 
article.  (Issur  Ohunder  v,  Juggut  Ohunder,  I.  L.  B.,  9  Oalc,  79.)  The 
word  '  share '  is  not  intended  to  exclude  the  whole  residue.  (Kherode  v» 
Durgamonyff2  0.  L.  B.,  112,  118.)  A  part  of  the  residue  not  disposed 
of  by  will,  as  well  as  a  share  of  the  residue  bequeathed  by  the  testator, 
is  governed  by  this  article.  (Hemangini  v.  Nobinohand,  I.  L.  R.,  8  Gala, 
788,  805 ;  Tripura  Sundari  o.  Debendro  Nath,  I.  L.  R.,  2  Calc,  46,  54.) 
Hie  applicabiUfy  of  this  article  has  been  also  considered  in  X.  L.  B., 
6  Oalc,  692. 

The  assent  of  the  executor  is  necessary  to  complete  a  legatee*s  title  to 
his  legacy.  An  executor  is  not  hound  to  pav  or  deliver  any  legacy  until 
tiie  expiration  of  one  year  from  the  testator  s  death.  (See  sees.  292, 297, 
Act  X  of  1865  ;  and  sees.  112  and  117,  Act  V  of  1881.)  Where,  under 
the  terms  of  the  will,  a  legacy  is  payable  on  the  happening  of  a  contin- 
gency, time  does  not  run  until  the  contingency  happens,  (Prosnnno  v. 
Gyan,  13  W.  B.,  364.) 

The  question  when  a  legacy  or  share  becomes  payable  or  deliverable, 
is  referred  to  at  p.  799,  I.  L.  B.,  8  Oalc,  but  ^e  High  Court  does  not 
decide  the  question.  For  the  English  law  on  the  subject,  see  Darby  and 
Bosanquet,  pp.  128—133.  Time  usually  runs  from  the  end  of  one  year 
after  the  teetator*s  death.  But  inasmuch  as  the  executor's  year  is 
allowed  only  for  convenience  and  does  not  prevent  vesting,  it  may 
possibly  be  othermse  where  there  are  dearly  assets  at  once.  (Banning, 
209  and  210.) 

124. — For   possession   of  an  Twelve  years  ...   When  the   defendant 
hereditary  office.  takes    possession  of 

the  office  adversely 
to  the  plaintiff. 
Explanation, — An  he- 
reditary office  is  pos« 
sessed  when  the  pro* 
fits  thereof  are  usu- 
ally received,  or  (if 
there  are  no  profits) 
when  the  duties 
thereof  are  usually 
performed. 

P  P 
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Pari  VIIL'-Twelve  years. 

No.  124.    (No.  123,  Act  IX)    The  possession  of  the  office  of  DJUrm^ 

ART.  125.  karta  of  a  Pagoda  by  a  female,  married  and  estranged  from  the  family 

of  the  founder,  may  be  adverse  to  the  surviving  male  members  of  the 

family,  and  may,  after  twelve  years,  extinguish  their  right  to  the  office. 

(Chenna  Kesavaraya  t\  Yaidelinga,  I.  L.  R.,  1  Mad.,  843.) 

An  hereditary  office,  according  to  Hindu  law,  is  immoveable  property. 
Where  such  office  could  be  held  by  Hindus  only,  it  was,  in  the  absrnee 
of  a  definition  of  immoveable  property,  in  Act  XI Y  of  1859,  treated  as 
such  by  the  Courts.  (See  Yenkata  v.  Surayya,  I.  L.  B.,  2  Mad.,  283 ;  and 
pp.  177,  202,  supra.)  A  suit  for  the  recovery  of  an  hereditary  office, 
which  could  be  held  by  Hindus  as  well  as  by  other  persons,  was  governed 
by  the  six  years'  rule  under  Act  XIY.  (I.  L.  R.,  2  Mad.,  283  ;  but  cf. 
I.  L.  R.,  6  Bomb.,  70.)  Since  Act  IX  of  1871  came  into  operation,  the 
twelve  years'  rule  applies  to  suits  for  possession  of  all  hereditary  ofBoes. 

The  right  to  the  lands  or  other  emoluments  attached  to  an  hereditary 
office,  being  a  secondary  claim  in  a  suit  for  the  possession  of  the  office, 
is  affected  by  the  same  bar  which  affects  the  claim  for  the  office. 
(Zammiraru  v.  Pantina,  6  Mad.,  301.) 

It  is  a  general  principle  that  a  person  filling  an  office  cannot  alume 
the  emoluments  of  the  office  to  the  prejudice  of  his  successora.  The 
alienation  of  lands  attached  to  an  hereditary  office  by  the  present  holder 
of  the  office  may  be  questioned  by  his  successor  within  twelve  years  from 
the  date  when  the  succession  to  the  office  devolves  on  him.  (Muppidi 
Rapaya  v,  Ramana,  I.  L.  R.,  7  Mad.,  86  ;  compare  Babaji  r.  Nana,  I.  L.  R., 
1  Bomb.,  635.)  But  a  decree  of  a  competent  Court  in  a  suit  against  the 
present  sebait  of  an  idol,  in  respect  of  the  idol's  property,  is  binding  on 
succeeding  sehaits,  (Proeunno  Koomaree  r.  Gk>labchand,  23  W.  R., 
253.  P.  C.)    As  regards  succeeding  m%ttmillees,  see  17  W.  R.,  430. 

Where  ^e  plaintiff  sues  to  enforce  his  own  personal  right  to  manage 
an  endowment,  dedicated  to  religious  purposes,  there  being  no  question 
whether  or  not  the  property  is  being  applied  to  such  purposes  by  the 
manager  in  possession,  sec.  10  is  inapplicable.  The  possession  of  the 
defendant  being  adverse,  the  suit  might  fall  within  art.  124  or  art.  144. 
(Balwant  v,  Puran,  I.  L.  R.,  6  All.,  1.  P.  C.) 

n^^:n.*:/vn  ^$  -„;►  Period  Time  from  idiich  period 

Description  of  suit.  ^,  limitation.  begins  to  runT 

125.~Suit  during  the  life  of  Twelve  years  ...   The  date  of  the  alien - 
a  Hindu  or  Muhammndan  ation. 

female  by  n  Hindu  or  Mu- 
hammadnn  who,  if  the  fe- 
male died  at  the  date  of 
iiistituting  the  suit,  would 
be  entitled  to  the  posses- 
sion of  land,  to  have  an 
alienation  of  such  land 
made  by  the  female  declar- 
ed to  be  void  except  for 
her  life  or  until  her  re- 
marriage. 

No.  126.  (No.  124,  Act  IX.)  As  to  the  exceptional  naturt  of  declaia- 
tory  suits  of  this  kind,  see  Ishri  Dutt  v.  Hansbatti,  I.  L.  R.,  10  Calc.  324. 
In  the  Punjab,  Muhammadan  widows  succeed  to  their  husbanda'  landa 
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Pari  VIU.— Twelve  years,  j^^^ 

when  there  are  no  descendants  in  the  male  line,  for  life,  or  till  they      — * 
marry  again.  arts. 

As  to  the  effect  of  the  remarriage  of  Hindoo  widows,  see  seo.  2,  Act  XV  126, 127. 
of  1856. 

Article  125  does  not  apply  to  suits  hy  persons  other  than  the  immediate 
reversioner.  The  suit  under  this  article  must  be  brought  by  the  pre- 
sumptive heir,  who  would  be  entitled,  if  the  female  died  at  the  date  of 
instituting  the  suit.  (See  I.  L.  E.,  10  Calc,  324,  334,  P,  C.)  The  next 
reversionary  heir  cannot  eet  a$ide  the  deed  of  alienation,  because  it  is 
partly  valid  ;  nor  can  he  affect  the  possestion^  which  the  female  has  a 
right  to  keep  or  to  give  up  to  another.  (Ibidf  p.  332 ;  compare  Jowla  v, 
Dharum,  10  Moore  I.  A.,  511.)  The  cause  of  action  for  a  declaration 
that  the  alienation  is  void  pro  tanto  is  not  revived  in  favour  of  rever- 
sioners who  are  bom  after  the  expiry  of  twelve  years  from  the  date  of 
alienation.  (Pershad  v.  Chedeelall,  15  W.  E.,  1.)  On  the  death  of  the 
female,  a  separate  cause  of  action  for  immediate  poue*9ion  of  the  property 
accrues  to  tjie  reversioner.  (See  art.  141,  and  Prosunno  v,  Afzolonnessa, 
I.  L.  B.,  4  Calc,  623.) 

Description  of  suit.  ,  ,?*T^^^.  Time  from  which  period 

x^oovwpuuu  VI  Buiu  ^1  hmitauon.  begins  to  run. 

126. — By  a  Hindu  governed  Twelve  years  ...    When      the      alienee 
by  the  law  of  the  Mitak-  takes    possession   of 

shara    to    set     aside    his  the  property, 

father's  alienation  of  ances- 
tral property. 

No.  126.  (No.  125,  Act  IX.)  Limitation  runs  not  from  the  date  of 
the  alienation,  but  from  the  time  when  poaeeiion  is  taken  by  the  alienee. 
(See  Raja  Bam  v,  Luchman,  8  W.  R.,  15,  F.  B. ;  Munbasi  v,  Nowrutton, 
8  C.  L.  R.,  428.) 

127. — By  a  person  excluded  Twelve  years  ...   When    the  exclusion 

from  joint  family  property  becomes    known    to 

to  enforce  a  right  to  share  the  plaintiff*, 
therein « 

No.  127.  (No.  127^  Act  IX  ;  d.  13,  sec.  1,  Act  XTV.)  Under  Act  XV  of 
1877,  time  does  not  run  from  the  death  of  the  persons  from  whom  the 
property  alleged  to  be  joint  is  said  to  have  descended,  nor  from  the  date  of 
the  last  payment  to  t^e  plaintiff  by  the  possessor  or  manager  of  such 
property,  nor  from  the  date  when  the  plaintiff  claims  and  is  refuted  his 
share. 

For  the  law  under  Act  XTV  of  1859,  see  Gossain  Dass  o.  Serookoomaree, 
19  W.  R.,  192  ;  Govindan  Pillai  v.  Ohidambara,  3  Mad.,  99  ;  T^VaiiT»ftp 
Dada  v.  Ramchundra  Dada,  I.  L.  R.,  5  Bomb..  48,  P.  0. ;  Hansji  v, 
Yalabb.  I.  L.  R.,  7  Bomb.,  297.  Under  Act  IX  of  1871,  time  did  not  run 
against  the  plaintiff  until  he  had  claimed  and  been  refused  his  share ; 
consequently,  if  a  plaintiff  had  been  excluded  for  fifty  years,  and  he 
then  claimed  his  share  and  was  refused,  he  would  have  had  twelve  years 
from  the  time  of  such  refusal  to  bring  his  suit ;  or,  in  other  words,  he 
would  have  had  Bix1«y-two  years  from  the  time  of  his  exclusion  ;  and  if 
he  never  claimed  or  was  refused,  the  period  within  which  he  might 
bring  his  suit  was  indefinite.  (Kalikishore  v,  Dhununjoy,  I.  L.  R.,  3  Oalo., 
228  ;  Hansji  v.  Yalabb,  I.  L.  R.,  7  Bomb.,  297.)    The  time  allowed  under 
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OF 

1877.  Pari  VI 11.  —  Twelve  years. 

ABTS.      ^^^  article  is  shorter  within  the  meaning  of  sec.  2.    (See  notes  to  that 
128,  129.   «eotion.) 

This  article  applies  to  Hindns  as  well  as  to  Mahammadans.  Bat  the 
Hindu  law  presamption  in  favor  of  joint  property  does  not  applj  to 
Mahammadans  in  Benj^al,  except  where  they  have  adopted  the  Hindn 
law  of  property.    (Abdool  v.  Mahomed,  I.  L.  R.,  10  Calc,  562.) 

The  suit  contemplated  by  art.  127  is  a  snit  against  alleged  oo- 
sharers  and  managers  of  joint  property,  where  the  question  of  **  jciat 
or  not "  is  the  main  question  between  the  parties.  (See  15  W.  B.,  P.  C, 
24  ;  and  p.  185,  supra,    Issuri  Datt  v,  Ibrahim,  I.  L.  R.,  8  Gala,  653.) 

The  article  presupposes  the  existence  of  joint  family  property,  and 
that  there  has  been  an  exclusion  from  participation  in  the  enjoyment  of 
it.  The  words  *'  excluded  "  and  '*  exclusion  "  imply  previous  inclnskm. 
(Saroda  v.  Doyamoyee,  I.  L.  R.,  6  Calc,  938.) 

If,  at  the  time  when  the  suit  is  brought,  the  plaintiff  and  defendant 
are  not  members  of  a  joint  Hindu  family,  the  plaintiff  must  prove  that 
i^e  property  in  dispute  is  joint  family  property-  It  is  not  enough  for 
him  merely  to  call  it  joint  family  property,  and  to  show  that  18,  30,  or 
100  years  ago  he,  or  his  ancestors,  and  the  defendant,  or  his  ancestors, 
were  joint.  If  the  defendant  has  been  in  eaoclusite  possession  for 
upwaids  of  twelve  years,  he  has  a  primdifaeic  right  to  the  property.  If 
the  plaintiff  wants  to  bring  himself  within  art.  127,  which  places  him  in 
a  more  advantageous  position  than  other  claimants,  he  is  bound  to  show 
tiiat  the  share  which  he  seeks  to  recover  was,  at  some  time,  joint  property. 
It  is  not  sufiftcient  to  show  that,  at  some  prior  period,  the  common 
ancestors  of  the  parties  were  members  of  Sk  Joint  family.  (Obh<^  Chnrn 
V.  Gobind  Ohunder,  I.  L.  R.,  9  Calc,  237.)  If  it  appears  that  the  defend- 
ant  has  been  in  exclttsive  possession  for  twelve  years  to  the  knowledge  of 
the  plaintiff,  the  suit  is  barred  by  art.  127.  Time  does  not  run  against 
the  plaintiff  until  his  exclusion  from  the  property  becomes  known  to  him. 
(Hari  v.  Maruti,  I.  L.  R.,  6  Bomb.,  741  ;  Issuri  Dutt  v.  Ibrahim,  I.  L.  R., 
8  CaJc,  653.)  The  property  in  dispute,  whether  moveable  or  immoveable, 
must  appear  to  have  been  joint  family  property  at  the  date  when  the 
plaintiff  was,  to  his  knowledge,  excluded  from  participation  in  it. 
Otherwise  art  127  is  inapplicable.  (See  Thakur  v,  Partab,  L  L.  R., 
6  All.,  442,  443.) 

The  exclusion  spoken  of  in  this  article  is,  probably,  a  tot4U  emelusiem 
from  the  joint  family  property.  (See  I.  L.  R.,  5  Bomb.,  48,  60,  P.  C ; 
14  B.  L.  R.,  373,  P.  0.) 

As  to  when  the  possession  of  a  member  of  a  joint  family  beoomst 
adverse  to  the  others,  see  p.  167,  supra. 

The  mere  fact  that  there  has  been  no  division  of  the  property  daring 
six  or  seven  generations  does  not  deprive  the  members  of  an  an- 
divided  family  of  the  right  to  demand  a  partition.  (Thakur  Doiria  v. 
Thakur  Davi,  13  B.  L.  R.,  165,  P.  0.) 

DescripUon  of  suit.  ,  ,?«TJ*f.  '^'"•,?!!".'!^P*^ 

'^  of  limitauon.  begins  to  nm. 

128. — Bj  a  Hindu  for  arrears  Twelve  years  ...    When  the  arrears  are 
of  maiotenance.  payable. 

129.-3^  a  Hindu  for  a  de-      Ditto  ...    When  the  right  is  de- 

claratiou  of   his  right  to  nied. 

maintenance. 
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Nob.  128  and  129.    (No.  128,  Act  IX ;  cl.  13,  sec.  1,  Act  XIV.)    These  ar77^ 
articleB  do  not  apply  to  Mubammadans  or  Christiana.    (See  notes  to  '^"*'  ^^* 
art  120.)    Where  the  maintenance  claimed  by  a  Hindu  or  other  plaintiff 
is  charged  npon  immoTcable  property,  art.  132  applies.    (See  Ahmad 
Hoesein  v.  Nihaluddin,  I.  L.  R.,  9  Calc,  946,  P.  C.) 

Clause  13,  sec.  1,  Act  XIV  of  1869,  applied  only  to  cases  where,  by 
will  or  otherwise,  the  maintenance  claimed  was  made  a  specific  charee 
on  the  inheritance  of  any  estate.  (Narayanrao  t?.  Ramabai,  I.  L.  B. 
3  Bomb.,  416,  420,  P.  C.)  Other  cases  were  governed  by  the  six  years' 
rule.  (Kalo  Nilkantho  t?.  Lakshmibai,  I.  L.  B.,  2  Bomb.;  637.)  By  the 
Hindu  common  law,  the  right  of  a  widow  to  maintenance  is  one  accruing 
from  time  to  time  according  to  her  wants  and  exigencies.  A  statute  of 
limitation  might  do  much  harm  if  it  should  force  widows  to  claim  their 
strict  rights  and  commence  litigation  which,  but  for  the  purpose  of 
keeping  alive  their  claim,  would  not  be  necessary  or  desirable.  (I  L  R 
3  Bomb.,.  420,  P.  C.)  Under  Act  IX  of  1871,  if  it  appeared  that  there 
had  been  a  demand  and  refusal,  the  plaintiff  could  recover  arrears  of 
maintenance  for  twelve  years  only  from  the  date  of  such  demand  and 
refutal.    (Jivi  t?.  Bamji,  I.  L.  R.,  3  Bomb.,  207.) 

Under  Act  XV  of  1877,  a  Hindu*s  suit  for  arrears  of  maintenance 
must  be  brought  within  twelve  years  from  the  time  when  the  arrears  are 
payable.    Unless  maintenance  has  been  actually  withheld  under  circum- 
stances amounting  to  refusal,  no  action  lies  for  arrears.     (1   L    R 
3  Bomb.,  421,  P.  C.)  ^  '  ^  ^'* 

If  a  suit  for  the  declaration  of  a  riaht  to  maintenance  is  barred  by 
art.  129,  by  reason  of  the  defendant  having  denUd  the  right  more  than 
twelve  years  before  the  institution  of  the  suit,  a  suit  for  subsequent  arrears 
may  be  barred  on  the  principle  of  the  decision  in  the  case  of  Chhairan* 
lall «.  Bapubhai.  I.  L.  R.,  6  Bomb..  68.  But  as  the  right  to  maintenance 
is  not  extinguUhed  by  sec.  28,  this  question  is  not  free  from  doubt  (See 
the  remarks  of  the  Privy  CouncU  in  Maharana  Futtehsanii  r  Desai 
Kullianraoji.  21  W.  R.,  178, 182,  P.  0.)  «'««»iiji  r.  i^esai 

*•  When  the  right  \Bdenuidr^A.  denial  made  in  answer  to  a  demand 
18  a  refusal.  Even  if  maintenance  has  not  been  demanded  bv  the 
plaintiff,  h^  right  may  be  denied  hjt\i^  defendant,  and  Hmitation  under 
art.  131  wiU  run  from  the  date  of  the  denial.    (See  I.  L.  R.,  7  Mad.,  3430 

Description  of  suit.  ,  ,?«!»®4  Time  from  which  period 

of  hmitation.  begins  to  run. 

130.— For  the  resumption  or  Twelve  years  ...    When  the  riirht  to  re- 
ass^ment    of    rent-free  sume  or    alsess  the 

'*""•  land  first  accrues. 

No.  130.  (No.  130,  Act  IX ;  cl.  14,  sec.  1,  Act  XIV.)  There  is  some 
difference  of  opinion  as  to  whether  the  term  *  rent-free '  is  equivalent 
to  *  revenue.f ree.'  Sir  B.  Peacock,  C.J.,  Jackson  and  Macpheraon  JJ 
held,  that  a  'rent-free*  tenure  granted  by  the  zemindar  was  not 
'revenue-free'  within  the  meaning  of  sec.  10,  Reg.  XIX  of  1793  and 
that  such  a  tenure  could  not  be  resumed  or  assessed  by  the  heir  of  the 
grantor  or  a  purchaser  from  him  by  private  sale  of  the  zemindarv 
(Mahomed  v,  Asadunnissa,  9  W.  R.,  1,  F.  B.)  But  in  sec.  30,  Act  XVIII 
of  1873,  and  sec.  79,  Act  XIX  of  1873,  the  Legislature  uses  the  words 
**  exempt  from  payment  of  rent "  when  it  refers  to  the  law  of   the  old 

S^i?^*^??  V*?f  iu   J*^»^»<^»^/-  P^^ag:  Sing,  Stuart,  C.J.,  Pearson  and 
Oldfield,  JJ.,  held,  that  a  *  rent-free    tenure,  the  revenue  of  which  the 
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▲BT.  130.  grantor  took  npon  himself  to  pay,  was  void,  and  liable  to  resumption  by 
the  grantor's  representatives,  under  sec.  10,  Keg.  XIX  of  1793,  and  other 
Regulations  and  Aots.    (I.  L.  B..  2  AU.,  365,  F.  B.) 

In  this  article  **  rent-free  land  "  means  a  lakheraj  holding,  whether 
created  before  or  after  the  Ist  December  1790.  (See  Nobin  r.  Janokee, 
2  W.  R.,  Act  X,  33  ;  Kristo  v.  Joy,  3  W.  R.,  33.) 

For  a  review  of  the  law  relating  to  lakheraj  tenures  in  the  perma- 
nently-settled provinces,  see  Nobokristo  r.  Eoylaschunder.  20  W.  R., 
469,  P.  C. ;  and  Koylash  Bashini  r.  Gocoolmoni,  I.  L.  R..  8  Calc.  230. 

For  a  summary  of  the  rules  of  limitation  applicable  to  suits  for 
resumption  or  assessment  under  the  Regulations  and  under  Act  XIY 
of  1859,  see  Thompson,  2nd  Ed.,  pp.  205,  206 ;  and  1  Hay,  26  ;  5  W.  R., 
P.  C,  1  ;  7  W.  R.,  P.  C,  21  ;  4  W.  R.,  63  ;  Calc.  Sud.  Dew.,  1855,  p.  601, 
F.  B. ;  1861,  Vol.  I,  p.  151. 

Where  no  rent  has  ever  been  fixed  on  or  paid  for  a  tenure,  and  the 
holder  has  been  in  possession  for  more  than  twelve  years  after  the*  right  to 
assess  accrued  to  the  zemindar,  he  is  entitled  to  hold  rent-free.  (Abhoy 
V,  Eally,  I.  L.  R.,  6  Calc,  949  ;  see  p.  329,  mpra,)  This  rule  does  not 
apply  to  a  suit  for  asgessm€nt  of  rent  where  a  declaratory  decree  for 
resumption  has  been  obtained  against  the  defendant.  (2  0.  L.  R.,  569.) 
Ancient  lakheraj  tenures  within  an  estate  cannot  now  be  resumed  or 
assessed  except  by  an  auction-purchaser  of  the  estate  at  a  revenne-siUe. 
Suits  by  such  a  purchaser  and  his  representatives  are  barred  if  more 
than  twelve  years  have  elapsed  from  the  date  of  the  sale  becoming  final 
and  conclusive.  (See  art.  121.)  By  Act  XIY  of  1859  and  Act  IX  of  1871, 
it  was  provided  that,  even  as  against  an  auction-purchaser  at  such  a  sale, 
the  lakherajdar  would  be  protected  if  he  proved  a  rent-free  holding 
from  the  time  of  the  Permanent  Settlement.  This  proviso  is  omitted 
in  Act  XV  of  1877,  probably  because  such  a  rent-free  holding  is  not  an 
*^  encumbrance  imposed  after  the  time  of  Settlement "  within  the  mean* 
ing  of  sec.  37,  Act  XI  of  1859,  and  is  not  therefore  liable  to  be  avoided 
by  an  auction-purchaser.  Notwithstanding  the  repeal  of  sec.  3.  cL  3, 
Reg.  II  of  1805  by  Act  VIU  of  1868  (see  I.  L.  R.,  9  Calc,  416),  in 
Koylas  Bashinee*s  case  (I.  L.  R.,  8  Calc,  230),  a  Division  Bench  of  the 
Calcutta  High  0>urt  held  that  sixty  years*  possession  as  lakheraj  would 
bar  the  auotion-purchaser^s  suit  for  resumption  or  assessment  of  lakhiraj 
tenures  created  after  1st  December  1790.  But  tenures  created  by  the  old 
zemindar  after  the  permanent  settlement  of  the  estate  are,  wUh4nU  any 
reitrictUm,  liable  to  be  avoided,  if  only  the  suit  is  not  barred  by  art.  121. 
In  the  permanently-settled  districts,  the  right  to  resume  or  assess 
lakheraj  land,  not  exceeding  100  bigahs,  and  held  under  an  invalid  grant 
of  a  date  preceding  the  1st  December  1790,  accrued  to  the  original 
engager  on  the  date  of  the  Settlement. 

As  to  lakheraj  lands,  whether  exceeding  100  bigahs  or  not,  held 
under  a  grant  of  a  date  subsequent  to  the  Ist  of  December  1790,  the 
right  to  resume  or  assess  also  accrued  to  the  original  proprietor  on  the 
date  of  the  Settlement,  if  the  lakheraj  holding  was  in  existence  cm  that 
date.  Before  Acts  X  and  XIV  of  1859  came  into  operation,  such  suits 
were  governed  only  by  the  sixty  years*  rule  laid  down  in  Reg.  II  of  1805. 
The  right  to  resume  or  assess  lakheraj  holdings,  which  have  come  into 
existence  since  the  date  of  the  Permanent  Settlement,  accrued  to  the 
original  engager,  or  his  representatives,  on  the  dates  on  which  the  lakhe- 
rajdars  commenced  to  hold  the  lands  as  lakheraj.  But  an  auction-pur- 
chaser of  the  estate  at  a  revenue-sale  always  gets  a  new  start.  See 
Gungadhor  r.   Satcowrie,  Calc.  Sud.  Dew.  Rep.  for  1850,  p.  501,  F.  B.» 
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in  whioh  it  was  decided,  that,  even  as  regards  lakheraj  grants  made' 
before  1790,  the  anotion-purchaser's  suit  was  not  barred  by  limitation  if   ^n^'^^J 
brought  within  twelve  years  of  his  purchase.    By  the  Act  of  1859.  this    131,132. 
ruling  was  so  far  modified  that  no  suit  for  resumption  or  assessment  could 
be  maintained  if  the  lakherajdar  proved  that  the  land  had  been  held  rent- 
free  from  the  period  of  the  Permanent  Settlement. 

The  right  of  Government  to  assess  invalid  lakheraj  tenures  exceeding 
100  bigahs,  and  held  within  the  ambit  of  a  permanently-settled  estate, 
under  grants  of  dates  preceding  the  Ist  of  December  1790,  has  long 
since  been  extinguished  by  the  sixty  years'  limitation. 

If  the  zemindar  is  barred  by  limitation,  a  putnidar  or  durpntnidar 
deriving  his  right  to  sue  from  the  zemindar  is  also  barred.  (See  3  W.  R., 
33  ;  15  W.  B..  436.)  If  the  general  right  of  Government  to  assess  lakheraj 
land  within  the  ambit  of  a  khas  mehal  is  extinguished  by  limitation  at 
the  date  of  the  settlement  of  the  khas  mehal,  the  person  with  whom  the 
settlement  is  made  can  have  no  right  to  assess  such  land. 

Description  of  soit  ,  ,?«^!*^.  Time  from  which  period 

X7«>.vti|iuvu  WE  outw  ^1  hmiration.  begins  to  run. 

131. — To  establish  a  period!-   Twelve  years  ...   When  the  plaintiff  is 
cally  recurring  right.  first  refused  the  en- 

joyment of  the  right. 

No.  131.    (No.  131,  Act  IX.) 

The  right  to  receive  payments  periodically,  0^.,  annuities,  dividends, 
interest,  malikana  (6  C.  L.  B.,  133  ;  I.  L.  R.,  10  Calc,  697),  maintenance 
or  rent  (p.  329,  supra),  is  a  periodically  recurring  right.  So  also  the  right 
to palas,  or  turns  of  worship  (I.  L.  R.,  4  Calc,  683  ;  I.  L.  R.,  8  CiUc,  807), 
the  right  to  recover  burial  fees  whenever  a  corpse  is  brought  for  burial 
(24  W.  R.,  385),  and  the  right  to  the  enjoyment  of  a  watan  in  rotation  by 
different  sharers  (4  Bomb.,  51)  are  periodically  recurring  rights.  A  suit 
for  arrears  of  periodical  payments  should,  however,  be  distinguished  from 
a  suit  to  establish  the  right  to  receive  these  payments.  (See  p.  329,  supra,) 
A  suit  by  a  Hindu  to  establish  his  right  to  maintenance  is  specially  pro- 
vided for  by  art.  129. 

A  generid  denial  of  the  right  does  not  amount  to  a  refnsal,  A  refusal 
must  be  made  in  answer  to  a  demand  by  or  on  behalf  of  the  plaintiff. 
(Ramnad  0.  Dorasami,  I.  L.  R.,  7  Mad.,  341,  343.) 

182. — To  enforce  payment  uf  Twelve  years  ...    When  the  money  sued 

money  charged  upon  im-  for  becomes  due. 

'  moveable  property. 

Explanation, — ^The  iillowance 
and  fees  respectively  culled 

.  mdUkand  and  kaqqs  shall, 

.  for  the  purpose  of  this 
clause,   be  deemed   to  be 

.  money  charged  upon  im- 
moveable property. 

No.  132.  (No.  132,  Act  IX.)  See  the  notes  under  arts.  62,  63,  HI, 
and  147. 

Under  Act  XIV  of  1859,  a  suit  for  money  charged  upon  immoveable 
property  by  way  of  a  simple  mortgage  was  governed  by  the  six  years'  or 
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— —  the  three  years'  rule,  aooording^  as  the  ooyenant  to  pay  was  duly  reg^istered 
Art.  132,  or  not,  provided  the  plaintiff  claimed  to  recover  the  money  merely  as  a 
debt,  and  did  not  seek  to  realise  his  lien.  But  a  suit  in  which  the 
relief  sought  was  the  recovery  of  the  mortgage-money  by  a  dedaratian 
of  the  lien  and  a  sale  of  the  mortgaged  property,  was  de«ilt  with  under 
ol.  12,  sec.  I.  as  a  suit  for  the  reaUsation  ot  n,n  interest  in  land,  Kod  mt 
governed  by  the  twelve  years*  rule.  Such  a  claim,  specially  where  the 
defendant  is  a  subsequent  purchaser  of  the  mortg^ed  land,  is  founded 
not  upon  the  contract  to  pay  the  money,  but  upon  the  hypothecation  of  the 
land.  (2  Mad.,  51,  307;  Surwan  Hossein  v.  Sharoda  Gholam  Mahomed, 
9  W.  R.,  170,  P.  B. ;  Pearee  Mohun  v.  Gobind  Chunder.  10  W.  R.,  66 ; 
Janeswar  r.  Mahabeer,  25  W.  B.,  85,  P.  G. ;  I.  L.  B..  1  Gala,  162.) 
The  provisions  of  Acts  IX  and  XV  were  evidently  not  intended  to  inter- 
fere with,  but  rather  to  give,  legislative  authority  to  that  which  previ- 
ously rested  on  judicial  decisions  only.  And  most  of  the  Courts  in  India 
took  this  view  of  the  matter.  (See  Badho  v.  Musst.  Boop,  7N.  W.  P., 
223  ;  Baghubar  v.  Luchmin,  I.  L.  B.,  5  AIL,  461,  462  ;  In  the  matter  of 
T.  Agabeg,  12  G.  L.  B.,  165,  168 ;  Pestonji  v.  Abdool,  L  L.  B ,  6  Bomb^ 
463.)  But  Westropp,  G.  J.,  and  Melville,  J.,  on  the  16th  of  July  1877 
(see  I.  L.  B.,  6  Bomb.,  720),  held,  that  the  words  **  suit  for  money 
charged  upon  immoveable  property,"  in  art.  132,  Act  IX,  were  wide 
enough  to  be  applicable  to  the  personal  remedy  on  the  contract  to  pay, 
as  well  as  to  the  remedy  against  the  land.  It  may  be  observed  that  this 
literal  interpretation  of  Uie  law  is  supported  by  two  recent  decisions  in 
England  on  the  construction  of  the  words  "  suit  to  recover  any  sum  of 
money  secured  by  any  mortgage  '*  in  sec.  8  of  the  English  Beal  Property 
Limitation  Act,  1874.  (See  Sutton  v,  Sutton,  22  Gh.  Div.,  511 :  Feamside 
V.  Flint.  22  Gh.  Div.,  579.)  It  was,  probably,  with  a  view  to  obviate  this 
ambiguity  (which  is  also  referred  to  in  Forsyth  r.  Bristowe,  8  Exofa.,  716) 
that  the  language  of  art.  132  was  changed  in  1877.  Now,  the  wvtrds  of 
the  first  column  are  *^  suit  to  enforce  payment  of  money  charged  upon 
immoveable  property.**  Sargent,  J.,  in  I.  L.  B.,  5  Bomb.,  463,  Norris,  J., 
in  12  G.  L.  B..  165.  and  Straight,  J.,  in  I.  L.  B.,  5  All.,  461,  substantially 
held  that,  whatever  might  be  the  proper  interpretation  of  art  132, 
Act  IX,  the  altered  language  of  the  law  in  Act  XV  was  applicable  ^a/jr 
to  the  enforcement  of  the  hypothecation  against  the  land ;  and  that 
as  regards  the  remedy  against  i^^  person  of  the  mortgagor,  the  plaintiff 
had  the  same  shorter  period  of  limitation  which  was  allowed  for  the 
recovery  of  ordinary  debts.  If  the  words  of  art.  132,  Act  XV  of  1877, 
were,  **  suits  to  enforce  a  charge  upon  land  "  or  "  suits  to  enforoe  pig- 
ment of  money  charged  upon  land,  so  far  as  it  is  a  charge*'  the  language 
of  the  law  would  have  been  strictly  consistent  with  the  current  of 
decisions.  But  as  the  actual  language  of  the  law  is  still  applioaUe 
to  suits  for  purely  money-decrees,  in  respect  of  debts  charged  upon 
immoveable  property,  it  has  been  recently  held  by  a  Full  Bench  of  the 
Bombay  High  Court  t  (though  with  some  hesitation),  that  this  literal 
oonstruction  ought  to  be  adopted,  the  more  specially  as  it  is  in  favor 
of  the  right  to  sue.  According  to  this  ruling,  even  a  suit  to  obtain  a 
mere  money-decree  for  a  debt  secured  by  a  simple  mortgage  la  govwned 
by  the  twelve  years*  rule,  under  art.  132,  Act  XV.  (See  LaUubhai «. 
Narain,  I.  L.  B.,  6  Bomb.,  719;  see  also  I.  L.  B.,  6  Mad..  417.)  In 
Baghubar  v.  Luchmin  (I.  L.  B.,  5  AIL,  461),  Straight  and  Brodhnrat,  JJ., 
refer  to  this  Bombay  ruling,  but  say  that  the  current  of  decisiona 
being  the  other  way,  they  are  not  prepared  to  depart  from  thoae 
decisions.  And  in  Shiblal  v.  Oanga  Persad.  Oldfield,  J.,  entirely  dissented 
from  the  Bombay  ruling.    (See  I.  L.  B.,  6  AU.,  556.)    But  in  Muhammad 
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Zaki  V,  Chatkn  (I.  L.  B.,  7  AIL,  120),  Stndgrlit,  GJ.,  and  Dnthoit,  J.,      * 

follow  and  approve  the  view  of  the  law  taken  by  the  Fall  Bench  of  the  abt.  132, 
Bombay  Hic^h  Coart. 

The  intr^nction  of  art.  147,  in  ached,  ii  of  the  Limitation  Act,  1877, 
has  created  another  difficnlty  in  the  interpretation  of  art  132.  It  is  not 
likely  that  the  Legislature,  by  enacting  art.  147.  intended  to  give  a 
simple  mortgagee  an  extended  period  of  suety  years  for  the  recovery  of  the 
mortgage-debt  by  the  sale  of  the  property  mortgaged,  when  it  was  well 
known  that  from  1793  to  1877,  a  mortgagee  had  been  allowed  a  period  of 
twelve  years  only  in  such  cases.  In  Engluid,  the  Real  Property  Limitation 
Act,  1874,  hBsredtwed  the  period  prescribed  for  snch  a  suit  from  twenty 
to  twelve  years,  and  it  is  not  at  all  probable  that  the  Indian  Legislatarcr 
while  striving  to  make  the  Indian  law  agree  wiUi  the  English  law  (see 
Abstract  of  the  Proceedings  of  the  Oonncll  of  the  Oovemor-Gteneral  of 
India  on  the  19th  July  1877)  shonld  think  of  raiting  the  period  from 
twelve  years  to  sixty  years.  A  simple  mortgagee,  as  such,  cannot  sne 
for  fareolosure ;  a  usnf rnctnary  mortgagee,  as  such,  cannot  sue  for 
fore<!loeure  or  tale;  and  at  the  time  when  Act  XV  of  1877  was 
passed,  a  mortgagee  by  conditional  sale  could  not,  under  the  Bengal 
Regnlations,  institute  a  9uit  for  foreclosure.  At  the  time  when  the  Act 
was  passed,  only  an  English  mortgage  authorized  the  mortgagee  to  sue 
for  foreclo9Hfe  or  sale  in  the  manner  prescribed  by  Form  109,  sched.  iv. 
Act  X  of  1877.  Article  147  of  Act  XV  of  1877  was,  probably,  intended  to 
apply  to  a  mortgagee  who  was  entitled  to  institute  a  suit  for  forecloture, 
and  who  might  ob£iin  a  decree  for  tale  instead.  In  this  view,  a  suit  to 
realize  the  lien  created  by  a  simple  mortgage  is  not  a  suit  tox  foreeloture 
or  tale  within  the  meaning  of  art.  147.  But  as  the  words  *'  suit  for  fore* 
closure  or  sale  **  may  be  read  distributively,  and  a  suit  to  realize  a  lien  or 
charge  created  by  a  simple  mortgage  is  virtually  a  suit  for  the  sale  of 
the  mortgaged  property,  it  has  been  held  by  a  Full  Bench  of  the  Alla- 
habad High  Court,  that  a  suit  upon  a  bond  for  money,  by  which  immove- 
able property  is  hypothecated  as  security  for  the  debt,  wherein  the 
relief  prayed  is  recovery  of  the  amount  with  interest,  by  establishment 
of  the  right  to  enforce  the  hypothecation  by  auction- sale  of  the  interest 
of  the  obligor  in  such  property,  is  governed  by  art.  147.  It  has  been 
also  held  by  the  same  Court  that  art.  132  applies  to  a  charge  which  does 
not  amount  to  a  mortgage.  (Shib  Lai  v,  Ganga  Prasad,  I.  L.  B., 
6  All.,  551,  F.  B.)  It  cannot,  however,  be  denied  that  money  lent  on 
mortgage  is,  in  ordinary  legal  phraseology,  money  charged  upon  immove- 
able property  (I.  L.  K.,  6  Bomb.,  719,  724);  and  that  no  distinction 
between  a  mortgage  and  a  charge  had  been  drawn  in  any  legislative 
enactment  at  the  date  of  the  passing  of  Act  XV.  Turner,  CJ"., 
and  Innes,  J.,  agree  with  the  Bombay  High  Court  in  holding  (with 
some  hesitation)  that  a  charge  created  by  a  simple  mortgage  is  a 
charge  witiiin  the  meaning  of  art.  132.  (Davani  v.  Batna,  I.  L.  R., 
6  Mad.,  417.) 

Petheram,  C.  J.,  is  of  opinion  that  a  rehan  which  does  not  expressly 
or  impliedly  give  the  lender  himself  anj  right  to  cause  the  property  to  be 
sold,  creates  only  a  charge  on  the  property.  Other  Judges  of  the  Allahabad 
High  Court  hold  that  an  ordinary  rehan  is  a  simple  mortgage  within  the 
meaning  of  Acts  IV  of  1882  and  XV  of  1877.  (See  I.  L.  B..  7  All.,  268.  F.  B.) 

The  Bombay  High  Court,  in  the  Full  Bench  case  (I,  L.  R.,  6  Bomb., 
717,  723),  observed  that  it  might  well  be  doubted  whether  art.  132 
was  intended  to  apply  to  mortgages  at  all,  inasmuch  as  art.  147  had 
introduced  a  special  provision  not  contained  in  previous  Acts,  for  a  suit 
by  a  mortgagee  for  foreclosure  or  sale. 
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I  am  nofc  aware  of  any  decieion  of  the  Oalontta  Higli  Court  in  wliioh 

AKT*  132.  art.  147  has  been  applied  to  any  suit  by  a  Hmple  mortgagee,  or  art.  138 
applied  to  a  suit  for  a  mere  money-decree.  In  a  suit  by  the  mortgagee, 
on  a  mortgage-bond,  to  recover  the  balance  of  the  mortgage-debt,  in  which 
the  plaintiff  prayed  for  a  decree  against  the  mortgaged  property  only, 
Rattigan,  J.,  of  the  Punjab  Chief  Court,  held,  that  art.  147  was  applicable. 
Barkley,  J.,  of  the  same  Court,  on  the  other  hand,  held,  that  art.  132.  and 
not  art.  147,  governed  the  case,  as  the  plaint  was  not  in  the  form  pres- 
cribed by  the  4th  schedule  of  the  Civil  Procedure  Code,  No.  109,  and  the 
prayer  in  the  plaint  could  not  be  regiurded  as  a  prayer  for  the  sale  of 
the  property  and  payment  out  of  the  proceeds,  such  as  is  provided  for 
by  the  prescribed  form,  but  rather  that  the  sum  due  should  be  ascer- 
tained and  declared  a  charge  on  the  property.  (Ram  Nath  v.  MosBt. 
Jio,  Punj.  Reo.,  No.  101  of  1880 ;  Rivaz,  p.  178.) 

A  suit  to  enforce  a  charge  created  by  a  mortgage-bond,  against  a 
party  who  holds  the  land  under  a  title  dutinct  from  that  of  the 
mortgagor,  is  not  governed  by  this  article,  but  by  art.  144.  (See  Karaa 
Singh  V.  Bakar  AU  Khan,  I.  L.  R.,  6  All.,  1,  P.  C.)  Article  132  does  not 
also  apply  to  cases  falling  within  art.  Ill,  nor  to  suits  for  money  charged 
upon  moveable  property. 

A  charge  created  by  operation  of  law,  not  amounting  to  a  mortgage, 
is,  without  any  difference  of  opinion,  a  charge  within  the  meaning  of 
art.  132.  A  person  who  has  such  an  interest  in  an  estate  or  a  dependent 
talook  (as  a  oo-sharer,  an  undertenure-holder,  or  a  mortgagee)  as  entitlee 
him  to  pay  the  revenue  due  to  the  Government,  or  the  rent  due  to  the 
zemindar,  and  does  actually  pay  it,  is  thereby  entitled  to  a  charge  on  the 
estate  or  talook,  as  against  all  persons  interested  therein,  for  the  amount 
of  the  money  so  paid.  (8  W.  R.,  P.  C,  17  ;  1  C.  L.  R..  152  ;  22  W.  R..  411  ; 
I.  L.  R.,  6  Calc,  549  ;  6  C.  L.  R.,  28  ;  8  C.  L.  R.,  210.)  If  the  amount  is 
sought  to  be  charged  on  the  land,  it  may  be  sued  for  within  twelve  years 
under  art.  132.  (See  I.  L.  R ,  6  Calc,  549;  and  the  notes  to  art  99.) 
Under  the  provisions  of  sec.  171  of  the  Bengal  Tenancy  Act,  money  so 
paid  to  prevent  the  sale  of  a  tenure,  is  deemed  a  mortgage-debt. 

In  the  generality  of  cases,  the  right  to  contribution  is  a  personai  right 
and  the  remedy  is  a  personal  one,  and  there  is  no  lien  for  the  amount  of 
the  monies  in  respect  of  which  the  right  to  contribution  arises.  This 
was  determined  by  Lord  Eldon  after  great  consideration,  in  tiie  case  of 
part  Owners  of  a  ship,  in  ex  parte  Toung  and  ex  parte  Harrison,  in  which 
he  overruled  the  previously  expressed  opinion  to  the  contrary  of  Lord 
Hardwicke.    {2n  re  Leslie  v,  French,  23  Ch.  D.,  552,  563.) 

A  suit  for  interest,  which  has  been  made  a  charge  upon  immoveable 
property,  is  governed  by  this  article.  (See  the  oases  noted  under 
art.  63.)  But  where  the  charge  amounts  to  a  mortgage  within  the 
meaning  of  art.  147.  sixty  years'  interest  may  be  taken  into  account. 

Malikana,  A  malikana  right  is,  generally,  the  right  to  receive  from 
the  (3k>vemment  a  sum  of  money,  which  represents  the  malik^t  share 
of  the  profits  of  an  estate  not  permanently  settled,  when  from  his 
declining  to  pay  the  revenue  assessed  by  the  Government,  or  from  aay 
other  cause,  his  estate  is  taken  into  the  khas  possession  of  Government, 
or  transferred  to  some  farmer  or  ijaradar.  (See  Mulliok  r.  Mnleka, 
I.  L.  R.,  10  Calc,  1112, 1125.  As  to  suits  for  malikana,  see  21  W.  R.,  88 ; 
22  W.  R.,  551 ;  and  I.  L.  R.,  5  Calc,  921.) 

Suits  for  malikana  and  haks  are  ordinarily  suits  for  mere  M^nrf- 
decrees  (I.  L.  R.,  6  Bomb.,  719,  724),  although,  for  the  purposes  of 
art.  132,  the  allowances  and  fees  so  called  are  deemed  to  be  money  charged 
upon  immoveable  property.    According  to  Spankie,  J.,  the  kagqs  refemd 
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to  in  the  explanation  are  fixed  oharg^es  upon  immoveable  property,  of      

which  payment  could  be  enforced  by  tiie  sale  of  the  property  bo  charged,      i^RTS. 
and    haqq^i'chaharam   (a  zemindari  due    customarily   payable  on  the   l^^*  134. 
sale  of  a  house  situated  in  the  mehal)  is  not  a  haqq  within  the  meaning 
of  this  article.    (Kirath  v,  Ganesh,  I.  L.  B.,  2  All.,  358,  361.) 

As  to  Palki  haks  ^  Tora  Oaras  haks  in  the  Bombay  Presidenoy,  see 
14  Moore  I.  A.,  551 ;  L.  B..  1  I.  A.,  34  ;  21  W.  B.,  178. 
Fees  attached,  as  of  right,  to  hereditary  offices  are  often  called  halts. 
This  article  applies  to  suits  which  are  brought  by  a  hakdar  against 
the  person  originally  liable  for  pajrment  of  the  hak,  and  not  to  suits 
against  persons  who  have  actually  realiased  the  hak,  which  is  payable  to> 
the  plaintiff.  A  suit  of  the  latter  description  is  a  suit  for  money  had 
and  received  under  art.  62.  (Harmukhgouri  v.  Harisukprosad,  I.  L.  B., 
7  Bomb.,  191 ;  Morbhat  v.  Gangadhar,  I.  L.  B..  8  Bomb..  234  ;  ]>e8ai  v, 
Desai,  I.  L.  B.,  8  Bomb.,  426 ;  Dnlabh  v,  Bansi,  I.  L.  B.,  9  Bomb.,  111. 

rk^/.»;..*:/^n  ^*  ..,:»  Period  Time  from  which  period 

Description  of  suit.  ^j  limitation.  begins  to  runV 

133.~To  recover   moveable  Twelve  years  ...   The  date  of  the  pur- 
property  conveyed  or  be-  chase, 

queathed  in  trust,  de« 
posited  or  pawned,  and 
afterwards  bought  from 
the  trustee,  depositary  or 
pawnee  for  a  valuable  con- 
sideration. 

134. — To  recover  possession      Ditto  ...      Ditto, 

of  immoveable  property 
conveyed  or  bequeathed  in 
trust  or  mortgaged  and 
afterwards  purchased  from 
the  trustee  or  mortgagee 
for  a  valuable  considera- 
tion. 

Kos.  133  and  134.  (Nos.  133  and  134,  Act  IX ;  sec.  5,  Act  XIV.) 
These  articles  are  now  expressly  made  applicable  to  trusts  created 
by  f^l,  (See  p.  188,  supra.)  It  is  no  longer  necessary  that  the  purchaser, 
in  order  that  he  may  be  protected  by  these  articles,  should  be  a  purchaser 
in  good  faith,  (Seep.  188,  snpra,  and  the  notes  to  sec.  10.)  The 
purchase,  however,  must  purport  to  be  a  purchase  of  the  proper^ 
as  an  absolute  property,  and  not  merely  as  property  mortg^aged,  deposited, 
or  entrusted.  In  the  case  of  mortgaged  property,  for  instance,  it 
must  not  purport  to  be  a  mere  assignment  of  the  mortgage  ;  and  the 
ofita  is  on  the  purchaser  to  show  this.  (See  pp.  131,  161,  188,  supra,) 
If  the  mortgagee,  instead  of  selling  the  property,  mortgages  it  as  if  it 
were  his  absolute  property,  this  mortgage  will  perhaps  be  treated  as  a 
sale  within  the  meaning  of  art.  134.  If  this  article  is  not  applicable 
to  such  a  case,  art.  144  must  be  held  to  be  applicable. 

As  to  when  the  possession  of  an  alienee  from  the  mortgagor,  specially 
where  such  alienation  is  not  a  voluntary  act  of  the  mor^agor,  becomes 
adverse  to  the  mortgagee,  see  p.  160.  supra;  and  compare  Manly  r. 
Patterson,  I.  L.  B.,  7  Calc,  394  ;  and  Sobhagchand  v,  Bhaichand,  I.  L.  B., 
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6  Bomb.,  193.    Bren  a  purchaser  at  an  ordinary  judicial  sale,  nnder  a 

[art.  135.  mere  money-decree,  can  hardly  be  regarded  as  tkbond  fide  parchaaer  of 
an  absolute  interest  witJiout  notice,    (1.  L.  B.,  6  Bomb..  193,  205.) 

Articles  133  and  134  do  not  provide  for  the  case  of  pnrobasers  from 
mortgagors^  nor  for  the  case  of  purchasers  who  buy  property  in  gt>od  faith 
from  a  person  guilty  of  concealed  fraud  under  sec.  18.  (See  p.  164, 
supra  ;  and  the  notes  to  sec.  1 8.) 

These  articles  reduce  to  twelve  years  the  periods  to  which  the  depositor, 
pawnor,  or  mortgagor  would  be  otherwise  entitled  under  arts.  145  or  14S. 

Section  5  of  Act  XIV  of  1859  provided  that,  in  the  case  of  purchase 
from  a  depositary,  pawnee,  or  mortgagee,  no  suit  for  the  recovery  of  the 
property  from  the  purchaser  should  be  maintained,  unless  brought 
within  the  time  allowed  for  such  a  suit  against  the  depositary,  pawnee, 
or  mortgagee  himself.  This  proviso  has  been  omitted  in  the  Acts  of 
1871  and  1877,  probably  as  unnecessary. 

Ti.^,.:»f:...,  ^f  .nU  Period  Time  from  which  period 

Description  of  suit  ^^  limitation.  begins  to  runV 

135. — Suit    instituted    in    a  Twelve  years  ...   When  the  mortga(;or*a 
Court  not  established    by  right    to    possession 

Hoyal  Clinrter  by  ii  mort-  determines, 

gagee  for  possession  of 
immoveable  property  mort- 
gaged. 

No.  135.  (No.  135,  Act  IX.)  See  pp.  160  to  164,  supra,  and  the  notes 
to  art.  134,  as  to  adverse  possession  in  mortgage  cases. 

Article  146  applies  to  similar  suits  in  Courts  established  by  Royal 
Charter. 

Under  Act  IX  of  1871,  art.  135  gave  a  period  of  twelve  years  from  the 
time  when  the  mortgagee  was  first  entitled  to  possession.  This  very 
unfortunate  provision  in  the  Act  of  1871  has  been  corrected  by  the 
Act  of  1877.  (Ghinarain  v.  Bam  Monoruth.  7  C.  L.  B.,  580.  581.)  This 
amended  article  meets  the  case  of  the  mortgagor  and  mortgagee 
agreeing  to  go  on  upon  the  footing  of  the  mortgage  after  the  mortgagee 
is  first  entitled  to  possession.  Under  the  present  Act,  the  payment  and 
acceptance  of  interest,  it  is  apprehended,  might  be  evidence  of  the 
oontinnanee  of  the  relation  between  the  parties  created  by  the  mortgage- 
deed.  Until  the  mortgagor  or  his  representative  advances  any  rights 
adverse  to  the  mortgagee,  the  possession  of  the  mortgagor  or  his  repre- 
sentative is  not  adverse  to  the  mortgagee.  (See  Mankee  c.  ShUdi 
Munnoo,  22  W.  B.,  543  ;  and  the  P.  C.  cases  cited  therein.)  The  mort- 
gagor's right  to  possession  determines  when  the  terms  of  the  mortgage 
entitle  the  mortgagee  to  take  possession,  or  if  the  parties  agree  to  go 
on  upon  the  footing  of  the  mortgage  when  such  agreement  comes  to 
an  end,  or  when  the  mortgage  is  foreclosed.  It  should  be  remembered 
that  a  foreclosure  is  considered  as  a  new  purchase  of  the  Land,  and  that 
the  effect  of  an  order  of  foreclosure  is  to  vest  the  oumerskip  and  henefi" 
Hal  title  to  the  mortgaged  land  for  the  first  time  in  the  mortgagee ; 
BO  that  an  action  for  possession  as  owner,  brought  within  the  ordinaiy 
period  next  after  the  order  of  foreclosure  (against  the  mortgagor  himself 
or  any  person  who  claims  or  is  entitled  to  claim  the  equity  of  redemption 
only),  is  not  barred  by  limitation,  although  more  than  the  ordinary 
period  has  elapsed  since  the  mortgagee  was  first  entitled  to  poesessioau 
(See  Pugh  «.  Heath,  6  Q.  B.   D.,  345 ;  S.  C.  on  appeal,  7  App.  Cm^ 
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335.)    There  can  be  no  two  things  more  distinct  or   opposite    than  ^j.-  jgg 
possession  as  mortgagee,  and  possession  as  owner  of  the  estate  (ibid).    The  * 

recovery  of  possession  by  the  mortgfagree  a$  mortgagee  does  not  extin^fnish 
the  inonmbranoe,  whilst  redemption  by  the  mortgagor  or  foreclosure 
by  the  mortgagee  undoubtedly  has  such  effect.  (I.  L.  B.,  6  All.,  p.  559.) 
When  the  mortgagee  takes  possession  of  the  mortgaged  property,  not  as 
owner  after  foreclosure,  but  a$  mortgagee  under  the  terms  of  the  deed 
of  mortgage,  he  is  acoountahle  to  the  mortgagor  for  the  profits  which 
he  receives.  (22  W.  B.,  90-92.)  The  suit  provided  for  by  art.  135  is  a  suit 
by  the  mortgagee  for  possession  at  m>ortgagee,  (7  C.  L.  B..  580  ;  J.  L.  B., 
6  Calc.,  564.)  It  has  been  held  that  if  a  mortgagee,  who  may  sue  for 
possession,  as  mortgagee,  under  the  terms  of  the  mortgage,  within  the 
time  allowed  by  this  article,  commences  foreclosure  proceedings  and 
thus  takes  steps  to  alter  his  position  or  character  within  such  period,  he 
will,  under  art.  144,  be  entitled  to  another  twelve  years  from  the  date  of 
such  change  ot  character.  (7  C.  L.  B.,  580,  681.)  In  Dinonath  v.  Nursiug, 
22  W.  B.,  90,  the  mortgagee  not  having  taken  foreclosure  proceediugs 
within  twelve  years  from  the  date  when  he  was  first  entitled  to  possesion 
under  the  terms  of  the  mortgage,  and  the  defendant  being  an  execution- 
purchaser  of  the  mortgaged  property,  who  asserted  an  absolute  right 
in  himself,  it  was  held  that  the  foreclosure  proceedings  gave  the  mort- 
gagee Tio  fresh  right  to  sue  for  possession.  In  Madun  Mohun  v.  Ashad 
Ali,  I.  L.  B.,  10  Oalc,  68,  it  would  appear  to  have  been  laid  down  that 
unless  the  mortgagee's  character  is  changed  into  that  of  an  absolute 
owner  (by  the  expiry  of  the  year  of  grace  under  the  Begulations) 
wUhin  the  twelve  years  allowed  by  art  135,  he  cannot,  even  in  a  suit  for 
possession  against  the  mortgagor  himself,  claim  a  fresh  start  from  the 
date  of  foreclosure.  In  Pngh  r.  Heath,  6  Q.  B.  D.,  345.  in  which  a 
mortgage,  in  England,  had  been  absolutely  foreclosed  shortly  after  the 
expiry  of  the  ordinary  period  of  limitation  allowed  to  a  mortgagee  to 
sue  for  possession,  Lord  Selborne  laid  down  generally  that  the  order  of 
foreclosure  gave  the  mortgagee  a  fresh  start  to  sue  for  possession  as 
absolute  owner.  When  the  defendant  is  a  do}»4^0  purchaser  without 
notice  of  the  mortgage,  and  as  such  holds  the  property  adversely  to  the 
mortgagee,  the  mortgagee  is  not  entitled  to  a  fresh  start,  simply  because 
he  has  changed  his  character  by  taking  foreclosure  proceedings.  (See 
16  W.  B.,  P.  C,  19  and  33  ;  22  W.  B.,  90.)  On  the  other  hand,  when 
the  defendant  claiming  under  the  mortgagor  does  not  advance  a  title 
inconsistent  with  the  mortgage,  but  asserts  only  a  title  to  redeem  the 
mortgage,  foreclosure  proceedings  under  the  Begulation,  taken  after  the 
expiry  of  twelve  years  from  the  date  of  default,  are  not  necessarily  too 
late.  (See  4  W.  B.,  P.  C.  37.)  In  fact,  as  against  persons  claiming  the 
equity  of  redemption  only,  no  time  had  been  prescribed  by  the  law  for 
taking  foreclosure  proceedings  under  the  Begulations.  Under  the  present 
law,  suits  for  foreclosure  are  governed  by  the  sixty  years*  rule. 

In  the  case  of  a  mortgage,  the  terms  of  which  do  not  entitie  the  mort- 
gagee to  tiJce  possession  before  the  mortgage  is  foreclosed,  the  mortgagee 
may  sue  for  possession  as  owner  within  twelve  years  from  the  date  of  fore- 
closure, or  the  expiry  of  the  year  of  grace  allowed  by  the  Begulations. 
(Noonoo  V.  Lalla,  1  Shome,  21  ;  Modun  v.  Ashad,  L  U.  B.,  10  Calc,  68.) 
And  even  if  the  mortgragee  is,  under  the  terms  of  the  mortgage, 
entitled  to  possession  brfore  the  mortgage  is  foreclosed,  if  the  mortf^kgee 
does  not  take  possession,  but  makes  some  new  arrangement  with  the 
mortgagor,  by  which  the  latter  is  allowed  to  retain  possession,  the 
possession  thus  continued  by  the  morgagor  cannot  be  considered  adverse 


622 


APPKNDIX. 


Act  XV  SECOND  SCHEDULE— First  Division  :  Suits— (<wm/rf) 

jg'y  Part  VIII.^Twelve  years. 

1— *  to  the  mortgagee,  and  limitation  will  not  ran  against  him  daring  ita 
ABTS.  continoance.  (22  W.  R.,  543;  1  Shome,  21.)  Bat  if  the  defendant  in 
136—138.  possession  of  the  mortgaged  property  is  a  party  who  asserts  a  title 
inconsistent  with,  and  adverse  to,  the  title  of  the  mortgagee,  and  has  hben. 
in  adverse  possession  for  more  than  twelve  years,  the  mortgagee's  soit  for 
possession  mast  be  dismissed  ander  art.  144,  althongh  it  is  bronght 
within  twelve  years  of  the  foreolosare  of  the  mortgage.  As  to  what 
constitates  adverse  possession  in  saoh  oases,  see  p.  160,  supra. 

When  there  are  two  different  mortgages  of  the  same  property,  the 
puisne  enonmbrancer  may  have  a  fresh  right  to  sne  for  possession  ss 
mortgagee,  in  case  the  mortgagor  redeems  the  first  mortgage  and  reooven 
possession  from  the  first  mortgagee.  (Narain  v.  Simbhoo,  I.  L.  R^  1  All,, 
325,  P.  C.) 


Description  of  suit 


Period 
of  limiution. 


••• 


Time  from  which  period 
begins  to  mn. 

When  the  vendor  im 
first  entitled  to  pos- 
session. 


136. — By  a  purchaser  at  a  Twelve  years 
private  sale  for  possession 
of  immoveable  property 
sold,  when  the  vendor  was 
out  of  possession  at  the 
date  of  the  sale. 

No.  136.    (No.  136,  Act  IX.) 

A  purchaser  at  a  private  sale  cannot  ooant  limitation  from  the  date 
of  his  purchase,  but  from  the  date  of  accrual  of  his  vendor's  right  to 
sne.  (Bhlkaree  v.  Ajoodhya,  3  W.  B.,  176.)  Auction-purohasers  at  a 
sale  for  arrears  of  revenue  or  rent  are  in  this  respect  entitled  to  a  special 
privilege.  (See  notes  to  art  121,  and  I.  L.  B.,  4  Calc.  103  ;  10  W.  B., 
15, 19.)  As  to  when  a  claim  for  possession  is  not  independent  of  the 
right  to  sne  for  specific  performance  of  the  contract  of  sale,  see  the 
notes  to  art.  113. 

A  suit  for  possession  by  the  vendee  against  the  vendor,  when  the  vender 
was  in  possession  of  the  property  at  the  time  of  sale,  is  not  governed  by 
this  article.  Article  144  will  apply  to  such  a  case,  and  the  possession  of 
the  vendor  will  be  deemed  to  be  adverse  from  the  time  when  the  owner* 
ship  passed  to  the  vendee.    See  I.  L.  B.,  11  Calc,  229. 


titled  to  posseasioo. 


137. — Like   suit  by  a  pur-  Twelve  years  ...  When  the   {adgment- 
chaser  at  a  sale  in  execution  debtor    is   first  en- 

of  a  decree,  when  the 
judgment-debtor  was  out 
of  possession  at  the  date 
of  the  sale. 

138.^By  a  purchaser  of  land      Ditto  ...   The  date  of  the  tale, 

at  a  sale  in  execution  of  a 
decree,  for  possession  of 
the  purchased  land,  when 
the  judgment-debtor  was 
in  possession  at  the  date 
of  the  sale. 

Nos.  137  and  138.    (Nos.  137  and  138,  Act  IX.)  See  the  notes  to  art  136. 
An  execution -purchaser  is,  in  general,  treated  as  a  private  pnrchaMr, 
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See  12  Moore  I.  A.,  836,  the  notes  under  the  terms  "plaintiff*'  and      "^^r-r. 
•*  defendant  **  in  sec.  3.  and  Donendro  r.  Eamcoomar,  10  C.  L.  R.,  281,  P.  C.  ^»T.  13ft. 
Compare  Sobhagchand  v,  Bhaichand,  I.  L.  R.,  6  Bomb.,  193, 205,  F.  B. 

The  execntioD -purchaser's  suit  against  a  third  person,  who  has  been  in 
possession  of  the  property  (under  an  alleged  private  purchase  from  the 
judgment-debtor)  is  barred,  if  such  third  party  has  been  in  possession 
for  twelve  years.    (Shambhubhai  v,  Shivlaldas,  I.  L.  E.,  4  Bomb.,  89.) 

If  the  judgment-debtor  was  in  possession  at .  the  date  of  sale,  the 
execution-purchaser  may  obtain  possession  in  the  execution  department 
under  sees.  318  and  319  of  the  Civil  Procedure  Code.  Formal  delivery 
of  possession  by  the  officer  of  the  Court  gives  the  purchaser  a  fresh  start 
so  far  as  the  judgment-debtor  is  concerned,  but  not  against  third  parties. 
(See  p.  136,  tvpra  ;  and  liunjit  «.  Bunwaree,  I.  L.  R.,  10  Calc,  993.) 

In  Krishna  Lall  v.  Radhakrishna,  I.  L.  R.,  10  Calc,  402,  a  Division 
Bench  of  the  Calcutta  High  Court,  while  holding  that  an  execution- 
purchaser  may  bring  a  regular  tnit  for  possession  against  the  judgment- 
debtor,  laid  down  that,  if  the  formal  possession  obtained  through  the  Court 
was  not  followed  by  any  act  of  actual  possession,  the  suit  muFt  be 
brought  within  twelve  years  from  the  date  of  sale  under  art.  138. 
But  this  is  hardly  consistent  with  the  Full  Bench  Decision  in  I.  L.  R., 
5  Calc,  584,  as  explained  by  the  same  Bench  in  Doyanidhi  v,  Kelai, 
lie.  L.  R.,  395,  398.  This  question  has  been  fully  discussed  in  Shamar 
chum  r.  Madhub,  I.  L.  R.,  11  Calc,  93.  For  other  cases  under  art.  138, 
see  I.  L.  R.,  4  Calc,  103  (which  was  decided  before  the  Full  Bench  case 
referred   to  above)  ;  and  I.  L.  R.,  6  All.,  75,  cited  under  art.  91. 

The  plaintiff,  in  a  case  under  art.  138,  has  no  right  to  sue  until  the 
sale  is  confirined,  but  time  runs  against  him  from  the  date  of  sale. 
(See  pp.  227,  258,  and  259,  mpra,)  When  the  execution-purchaser 
obtains  possession,  but  is  afterwards  dispossessed,  art.  142  will  apply. 

Description  of  suiL  ,  .?®fi^.  time  from  which  period 

x/covti|iuuu  »•  ouiiM  of  limitation.  begins  to  ran. 

139. — By  a  landlord  to  re-   Twelve  years  •••    When  the  tenancy  is 
cover   possession    from    a  determined, 

tenant. 

Ncl39.    (Nc  140,  Act  IX.) 

This  article  applies  only  when  the  land  is  in  the  possession  of  a 
person  who  was  a  tenant  of  the  plaintiff.  As  to  how  a  person  who 
alleges  a  tenancy  under  the  plaintiff  can  plead  limitation,  see  21  W. 
R.,  70,  F.  B.  ;  and  I.  L.  R.,  7  Bomb.,  96.  As  to  how  and  when  the 
possession  of  the  land  becomes  adverse  to  the  landlord,  see  tupra, 
pp.  147  et   seq.    Suits  for  arrears  of  rent  are  governed  by  art.  1 10. 

Ifere  non-payment  of  rent  does  not  constitute  adverse  holding. 
(See  pp.  152  and  329,  »upra,)  As  against  the  landlord,  possession  is  not 
adverse  until  the  tenancy  is  properly  determined.  (See  pp.  152,  153, 
iupra.)  The  landlord  may  (under  art.  144)  sue  a  person  who  has 
dispossessed  his  lessee  within  twelve  years  of  the  expiry  of  the  lease. 
(See  pp.  154—158,  supra,  and  Krishna  v.  flari,  I.  L.  R.,  9  Calc,  367  ; 
Sheosohye  v.  Luchmeshur,  I.  L.  R.,  10  Calc,  577.) 

Although  tiie  landlord  cannot  sue  for  khas  possession  so  long  as  the 
tenancy  continues,  it  is  open  to  him  to  bring  a  suit  against  the  tres- 
passer for  the  purpose  of  having  his  rights  declared  as  against  such 
trespasser.  (Bissesuri  r.  Baroda,  I.  L.  R.,  10  Calc,  1076.)  It  has  been 
lUso  laid  down  in  this  last  case  that  the  landlord  may,  in  a  suit  a^nst 
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"""^      the  tenant  and  the  trespasser,  ask  for  the  farther  relief  that  he  should 
ABT.  140.  be  placed  in  the  same  position  "  as  before"  as  regards  the  tenant. 

Article  139  refers  to  snits  in  respect  of  tenancies  in  which  the  leases 
have  expired  and  so  have  terminatedt  or  in  respect  of  tenancies  terminable 
by  dne  notice.  It  does  not  refer  to  a  suit  by  which  the  plaintiff  seeks  to 
recover  possession  by  establishing  that  a  permanent  mokmree  lease 
(granted  by  a  preceding  ghatwal)  is  invalid  and  not  binding  (as  against 
a  sncceeding  ghatwal).    See  Ajoodhya  v.  Collector,  I.  L.  fiL,  9  Calo.,  419. 

The  publication  of  a  notice  to  quit  in  a  local  newspaper,  under  oiroum- 
stances  which  make  it  highly  probable  that  the  notice  in  question  has 
come  to  the  knowledge  of  the  tenant,  is  not,  without  more,  such  proof 
of  service  as  will  suffice  to  terminate  the  tenancy,  or  entitle  the  tenant 
to  ooutend  that  he  remained,  after  the  date  fixed  by  the  notice  for  vaoa- 
tion,  in  adverse  possession  of  the  premises.  (Chandmal  r.  Bochraj, 
I.  L.  R.,  7  Bomb.,  474.) 

A  landlord  is  generally  a  reverf  toner.  But  in  the  case  of  a  permanent 
saleable  undertenure.  though  rent  is  payable  to  the  superior  holder,  he 
has  no  reversionary  right  in  the  land.  (See  Beejoy  v,  Kally  Proeono, 
I.  L.  B.,  4  Calc. ,  327.)  A  permissive  occupation,  which  has  very  consi- 
derable reMemblance  to  an  English  tenancy-at-will,  is  of  frequent  occur- 
rence in  this  country.  But  we  are  not  hampered  here  by  the  prorision 
whidi  has  raised  so  many  nice  points  in  England  under  sec  6  of  the 
Statute  of  William  the  4th,  with  regard  to  ^nancies-at-will,  eeoiimf 
at  Uie  end  of  Hiejirtt  year's  occupancy.  (Gobindlal  v.  Debendrona^ 
I.  L.  R.,  6  Calc,  311,  314,  816.)  A  tenancy-at-will  created  by  A  in  favor 
of  B  is  not  neoetsarily  determined  on  the  death  of  either  A  or  B.  (L  L. 
B.,  6  Calc,  311, 315 ;  4  Bomb.,  A.  C,  155.)  The  possession  of  B's  heirs  may 
continue  to  be  permissive    (Ibid,) 

Bvery  permissive  occupation  is  not  a  tenancy  within  the  meaning  of 
art.  139.  (I.  L.  R.,  5  Calc,  679,  683.)  Where  one  party  is  permissively 
in  the  occupation  of  land  which  belongs  to  another,  although  the  period 
during  which  he  had  permission  to  occupy  may  have  expired,  no  cause 
of  action  arises  until  one  of  two  things  has  happened :  either  that 
there  has  been  a  demand  of  possession  on  the  part  of  the  owner,  or  that 
the  owner's  title  has  been  denied  by  the  permissive  occupant.  (Ehur- 
rnckdharee  v.  Rewat  Lall,  12  W.  R.,  167, 168.)  So  long  as  such  occupa- 
tion does  not  become  advene  to  the  owner,  limitation  does  not  begin  to 
run  against  him  either  under  art,  142  or  art.  144.  (I.  L.  R.,  6  Calc, 
31 1.)  Where  once  the  relation  of  landlord  and  tenant  is  established^  it 
is  for  the  defendant  to  establish  its  determination  by  affirmative  proof 
over  and  above  the  mere  failure  to  pay  rent.  (See  ^rem  Sukh  r. 
Bhupia,  I.  L.  R.,  2  All.,  517  ;  and  pp.  151,  152,  eupra.) 

When  the  landlord  is  entitled  to  possession  by  reason  of  any  f  orf  eiture 
or  breach  of  condition,  before  the  expiry  of  the  term  of  the  lease,  he 
must  (under  the  Transfer  of  Property  Act)  do  some  act  showing  his 
intention  to  determine  the  lease ;  o^erwise,  the  tenancy  eontimue.  (See 
sec.  Ill,  Act  IV  of  1882.) 

Tv.^^»f:«.n  /^#  «•:»  Period  Time  from  whidi  period 

Descnpuon  of  suit.  ^^  Umiution.  begins  to  rai 

140.^ By  a  remainderman,  a  Twelve  years  •••   When  his  estate  fiUb 
reversioner  (other    than  a  into  possetsioo* 

landlord),  or  a  devisee,  for 
possession  of  immoveable 
property. 
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Ko.  140.    (No.  141,  Act  IX.)  artTuO. 

In  tbe  same  land  there  may  at  the  same  time  be  an  estate  in 
possess wf^f  and  one  estate  or  several  estates  in  remainder,  and  an 
estate  in  reversion.  When  the  estate  in  possession  is  determined, 
the  estate  in  remainder  (if  there  be  anj),  otherwise  the  estate  in 
^reversion,  will  become  an  estate  in  possession.    (Wharton.) 

Remainder. — That  expectant  portion,  or  residue  of  interest,  which,  on 
the  creation  of  a  particular  estate,  is  at  the  same  time  conveyed  away, 
by  the  owner,  to  another  who  is  to  enjoy  it  immediately  after  the 
determination  of  such  particular  estate*  A  remainder  does  not,  like 
a  reversion,  arise  by  operation  of  law,  but  is  always  created  by  act  of 
parties.    (Wharton  and  Stephen.) 

An  estate  in  tetersion  is  where  any  estate  is  derived  by  g^rant  or  others 
wise,  out  of  a  larger  one,  leaving  in  the  original  owner  an  ulterior 
estate  immediately  expectant  on  that  which  is  so  derived.  On  the  deter- 
mination of  the  estate  so  derived  by  grant  or  otherwise,  that  is,  on  the 
determination  of  the  particnlar  estate,  the  possession  returns  or  reverts 
to  the  original  owner,  who  Is  for  this  reason  called  the  reversi^mer, 

A  childless  Hindu  widow's  estate  Is  not  a  particular  estate  for  life. 
She  is  more  like  a  tenant-in-tail,  and  the  so-called  reversionary  heirs  ate 
more  like  the  issue-in-tail.  Aa  regards  an  adverse  holder  of  the  pro- 
perty,  the  issue-in-tail  are  barred  by  limitation,  if  the  tenaut-in-tail  is 
barred,  but  the  remainderman  is  not  so  barred.  (Nobin  Ghunder  i>. 
Issur  Chunder,  9  W»  R.,  505,  507,  F.  B.)  Article  141,  however,  expressly 
gives  the  so-called  reversionary  heirs  privileges  similar  to  those  which 
the  remainderman  or  the  reversioner  is  entitled  to  under  art.  140.  (See 
pp.  165-66,  supra,  and  Sreenath  v.  Prosunno,  13  0.  L.  R.,  872,  F.  B.  $ 
I.  L.  R..  9  Calc,  934.    Of.  I.  L.  R.,  9  Bomb.,  pp.  229—231.) 

It  may  be  that  when  an  impartible  estate  vests  in  a  joint  family  con- 
sisting of  several  coparceners,  and  is  capable  of  enjoyment  but  by  a 
single  member  at  a  time,  the  rights  of  survivorship  vesting  in  the  othef 
coparceners  cannot  arise  as  between  themselves,  until  each  branch 
entitled  to  preferential  enjoyment,  according  to  seniority  of  descent, 
either  becomes  extinct  or  relinquishes  its  rights.  But  as  between  the 
joint  family  and  adverse  holders,  the  senior  coparcener  in  enjoyment 
for  the  time  being  represents,  for  purposes  of  limitation,  the  entire  joint 
family  consisting  of  his  lineal  descendants  and  collateral  coparceners. 
The  representation  of  the  junior  members  in  the  person  of  the  senior 
member  is  more  complete  than  the  representation  of  a  reversioner  by  a 
childless  EUndn  widow.  Adverse  possession,  which  bare  the  senior  mem- 
ber, will,  therefore,  bar  the  junior  members,  although  their  right  to  the 
enjoyment  of  the  property  does  not  accrue  until  the  senior  member  dies 
or  relinquishes  his  rights.  (Vigayasami  v.  Periasami,  I.  L.  R.,  7  Mad., 
242.)  A  case  such  as  this  does  not  fall  within  the  terms  of  either  art. 
140  or  art.  141. 

In  the  case  of  an  endowment,  where  the  founder  granted  lands  to  A 
and  his  descendants  for  the  purpose  of  maintaining  the  worship  of  an 
idol,  the  management  of  the  endowmeat  being  vested  in  the  family  of 
A,  each  member  of  such  family  succeeds  to  the  management  per 
/ormam  doni  (by  the  form  of  the  gift),  and  It  has  been  held  that,  in  a 
suit  to  recover  a  share  of  the  management  by  A's  grandson  against 
another  member  of  the  family,  the  plaintiff  is  not  barred  by  limitation, 
simply  because  his  deceased  father  would  have  been  so  barred. 
(Trimbak  v.  Narayan,  I.  L.  R.,  7  Bomb..  188.)  But  a  succeeding  sebait 
18  bound  by  a  decree  obtained  by  a  third  person  against  his  prcdeoessot 

QQ 
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in  respect  of  the  idors  property.    (Prosanno  Koomari  v.  Golab  Ghand, 

AKT.  141.  23  W.  R.,  253,  P.  C.)    As  to  succeeding  mvtwftllees,  see  17  W.  R..  430. 

Where  a  grant  bj  a  Rajah  of  a  mokurari  lease  in  lien  of  maintenaDce 
is,  by  the  custom  of  the  raj,  liable  to  revocation  at  the  instance  and  at 
the  discretion  of  succeeding  Rajahs,  each  Rajah  who,  having  notice  of  a 
claim  to  hold  such  mokurari,  allows  twelve  years  to  go  by  without 
taking  steps  to  get  rid  of  it,  is,  at  least  so  far  as  he  is  concerned, 
barred  by  limitation.    (Petamber  r.  Nilmoney,  I.  L.  R.,  3  Calc,  793.) 

It  has  been  held  by  the  Bombay  High  Court,  that,  in  respect  of  vaUnt 
appendent  to  hereditary  offices,  if  A,  the  present  incumbent,  alienate*  the 
land,  and  after  A*s  death.  A's  successor  in  office  suffers  twelve  years 
from  that  event  to  elapse  without  bringing  his  suit  to  recover  the  land, 
not  only  he,  but  his  ^ucceesors  also,  would  be  barred  by  limitation. 
(Babaji  v.  Nava,  I.  L.  R..  1  Bomb.,  535.)  As  to  adver»e  posnestwn.  see 
I.  L.  R..  9  Bomb.i  198.  When  a  permanent  tenure  has  been  granted  by  a 
gh'itwaU  if  the  successor  of  such  ghntiral,  being  one  of  the  ghatteaU  to 
whom  Beug.  Reg.  XXIX  of  1814  applies,  wishes  to  resume  that  tenare, 
he  must  bring  his  nuit  within  twelve  years  after  succeeding  to  the 
ghatwali  estate.    (Madho  f.  Tekait.  I.  L.  R.,  9  Calc,  411.) 

•Estates  in  remainder  or  reversion  are  estates  in  expectancy  as  opposed 
to  estates  in  possegfii4m.  The  estate  of  the  remainderman  or  the  rever- 
sioner/aZ/^  into  positension  on  the  determination  of  the  particular  estate 
which  precedes  it. 

.  According  to  the  English  law,  a  reversioner,  on  tf  paidiicular  estate 
for  years  or  lives,  has  the  ordinary  period  within  which  he  may  parsae 
his  remedy  after  his  reversion  falls  naturally  into  possession,  independ- 
ently of  any  right  which  he  may  previously  have  acquired  (but  has 
not  exercised)  to  the  same  by  reason  of  any  forfeiture.  No  one  is 
obliged  to  take  advantage  of  a  forfeiture.  This  is  old  law,  and  is 
expressly  preserved  by  sec.  4  of  3  and  4  Will.  IV,  o.  27.  (Banning, 
pp.  100,  102. 147.) 

Article  140  does  not  apply  to  a  suit  by  a  landlord  as  such.    8ee  p.  15S. 

When  limitation  has  once  begun  to  run  against  the  owner  in  fee.  he 
cannot,  by  patting  the  estate  into  settlement,  give  new  claims  t«>  pennons 
taking  remainders,  dec,  under  mioh  settlement.  (See  Banning,  111 ; 
and  p.  163,  supra,) 

Description  of  soit.  .  ^^V^^.  '^'^"'^^  T**'^^  P*^ 

*^  of  limitation.  begins  to  run. 

141. — Like  suit  by  a  Hindu  Twelve  years  ...  When  the  female  diet, 
or  Muhammadan  entitled 
to  the  possession  of  im- 
moveable property  on  the 
death  of  a  Hindu  or 
Muhammadan  female. 

No.  141.    (No.  142,  Act  IX.)    See  notes  to  arts.  125  and  140. 

When  a  Hindu  widow  becomes  a  ^ro^tai,  she  is  eivilly  dead.  WheA 
a  Hindu  widow  remarries,  all  her  rights  in  her  husband's  property 
cease  and  determine  as  if  she  is  dead.  (Act  XV  of  1856,  see.  2.) 
Remarriage  is  expressly  referred  to  in  art.  125.  but  not  in  this  artickL 
As  to  the  onits  of  proving  the  death,  see  p.  130,  supra.  As  to  advene 
possession  in  reference  to  the  widow's  estate,  see  pp.  165.  166.  enpra. 

The  rule  that  adverse  possession  which  bars  the  widow  bars  the 
reverhiuuiiry  heir   (9  W.   R.,   505,   P.  B.  ;   15   B.  L.  R.,  P.  C,  10)  is  no 
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longer  the  law  in  oases  falling  nnder  art.  141.    (Chandemalih  v,  Asaram,       

1   Shome,   167  ;  Srinafch    v.   Prosunno,  I.   L.  R.,  9  Calc,  934,    F.  B.)  ^BT.  142. 
The  case  of  Saroda  v.  Doyamoyee,  I.   L.  R.,  5  Oalc,  938,  which  pat  a 
restricted  interpretation  on  the  words  of  this  article,  though  approved 
of  by  Eindersley,  J.  (I.  L.  R.,  i  Mad.,  124,  129),  has  been  oTerruled. 
(I.  L.  R.,  9  Calc,  934,  F.  B.) 

tia»...: »*;.«»  ««  ...if  Period  Time  from  which  period 

Descripuon  of  suit.  ^j  limiution.  begins  lo  rui.r 

142. — For  possession  of  iin-   Twelve  years  ...    The  date  of  the  dis- 
moveable  |*roperty,    wlien  possession     or     dis- 

the  plain  tiflf,  while  in  posses*  continunnce. 

sion  of  the  property,  hns 
been  dispossessed  or  has 
discontinued  the  possession. 

No.  142.    (No.  143,  Act  IX.)    Ab  to  what  is  iiossession,  see  pp.  133 — 
141,  supra, 

Ab  to  what  amonnts  to  dispossession  or  disoontinnanoe  of  possession, 
see  pp.  142,  143,  supra. 

The  word  'adverse*  occurs  only  in  arts.  124  and  144,  and  does  not 
occar  in  this  or  in  any  other  article.  In  Gobinlall  v.  Debendro  Nath 
Hullick.  I.  L.  R.,  5  Calc,  679,  Wilson,  J.,  was  of  opinion,  that  the 
f  ramers  of  the  Act  were  minded  to  get  rid  of  the  distinction  between 
adverse  and  non-adverse  possession  wherever  it  conld  be  done,  and  where- 
ever  any  othrtr  test  could  be  found.  With  reference  to  art.  1 42,  the 
learned  Judge  held,  that  where  there  had  been  possessiou  followed  by  a 
discontinuance  of  possession,  time  ran  from  the  moment  of  its  discon- 
tinuance, whether  there  had  or  Jmd  ftot  been  any  adverse  possession,  and 
without  regard  to  the  intention  with  which,  or  the  circumstances 
under  which,  possession  had  been  discontinued.  And  it  was  suggested 
that,  when  a  friend,  relative  or  other  person  was  permitted  to  enter 
into  possession,  the  true  ownef  could  protect  himself  only  by  establish- 
ing the  relation  of  landlord  and  truant  between  himself  and  the 
person  so  put  in  possession,  or  by  insisting  on  periodic  written  arknon?^ 
lodgments  of  his  title.  But  the  permissive  occupation  or  detention,  in 
such  cases,  is  legally  no  possession  at  all  (see  p.  1 36.  supra)  ;  and  the 
owner  cannot,  strictly,  be  said  to  be  *  dispossessed '  or  to  have  '  dis- 
continued his  possession.*  It  was  accordingly  held,  on  appeal  in  the 
same  case,  that  where  the  owner,  in  the  exercise  of  his  proprietary 
right,  permits  some  other  person  to  occupy  his  land,  or  to  receive  his 
rents,  then  (whether  the  relation  of  landlord  and  tenant  exists  between 
the  parties  or  not)  the  possession  of  the  owner  is  not  discontinued^ 
because,  under  such  circumstances,  the  possession  of  the  occupier  is  the 
possession  of  the  owner.  (^Per  Garth,  C.  J..  I.  L.  R.,  6  Calc,  311.  315.) 
A  suit  by  the  true  owner  for  the  recovery  of  immoveable  property,  in 
suoh  cases,  is  not  governed  by  art.  142.  If  the  permissive  occupant 
proves  that  the  character  of  his  possession  has  subsequently  become 
adverse  to  the  owner  (12  W.  R.,  250,  and  p.  151.  supra),  and  that  he  has 
been  in  adverse  possession  for  twelve  years,  the  suit  will  be  barred  by 
art.  144.    (See  I.  L.  R.,  6  Calc,  311.) 

In  suits  under  art.  142  for  possession,  as  upon  a  dispossession  or  dis- 
continuance of  possession,  the  onus  is  on  the  plaintiff  to  prove  that  he, 
or  the  person  under  whom  he  claims,  was  in  pofsossion  within 
twelve  years  of  the  institution  of  the  suit.    (See  pp.  1 14— 129,  supra  ;  and 
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_      I.  L.  B.,  9  Calo.,  125  ;  I.  L.  R.,  9  Calc,  744,  F.  B. ;  and  I.  L.  R.,  10  Calc., 

ABTS.      374.)    Ab  to  how  far  this  rale  is  modified  in  cases  where  the  land  is 

14H  144    shown  to  have  been  in  a  condition  unfitting  it  for  actual  enjoyment 

'       '  in  the  usual  modes,  see  I.  L.  B.,  9  Calc,  744,  F.  B. ;  and  pp.  119-129, 

ivpra. 

Suits  for  recovery  of  possession  by  an  occupancy  raiyat  under  the 
Bengal  Tenancy  Act,  1886.  KvejtpeoiaUi/  provided  for  by  that  Act.  Act  VIII 
of  1869,  B.  C,  as  well  as  Act  Xof  1859  made  jtpeehU  provisions  for  such 
suits  by  tenants.  (See  7  W.  U..  186,  F.  B. ;  I.  L.  R.,  4  Cala,  527  ;  6  dOc, 
817  ;  8  Calc,  366  ;  9  Calc,  280,  423.) 

-.       ...      ^t  .  .^  Period  Time  from  which  period 

Description  of  suit.  ^^  limitation.  begins  to  ran.^ 

143.— Like    suit,    when  the  Twelve  years  •••   When     the  forfeiture 
plaintif!  bus  become  eiiti-  is    incurred    or  the 

tied  by  reason  of  any   for-  condition  is  broken, 

feiture  or  breach  of  con* 
dition. 

Nc  143.    (No.  144,  Act  IX.)  Cf.  Act  VIII  of  1885.  Sched.  HI,  No.  1. 

The  operation  of  this  article  has  been  considered  in  Sadha  r.  Mnsrtk 
Bhagwani,  7  N.  W.  P.,  53,  and  in  Bibi  Sahodra  v.  Rai  Jangr  Bahadur, 
I.  L.  R.,  8  Calc,  224,  P.  C.  In  the  latter  case  it  was  held,  that  »# 
condition  attached  to  the  life-estate  in  question,  and  that  there  was 
no  forfeiture  of  it;  but  it  appears  to  htkve  been  asiumed  that  if  there 
had  been  a  forfeiture,  a  suit  by  the  reversioner  for  possession  might 
have  been  barred  under  this  article,  although  it  was  brought  within 
twelve  years  of  the  time  when  the  reversion  naturally  fell  into 
possession.  In  the  former  case  it  was  held,  that  although  the 
defendant;  a  usufructuary  mortgagee  for  the  term  of  twenty  years, 
had  incurred  a  forfeiture  of  his  rights  by  reason  of  his  failure,  in 
the  very  first  year,  to  pay  the  mortgagor  the  annuity  stipulated 
for  in  the  deed  of  mortgage,  each  successive  failure  of  payment 
gave  the  mortgagor  a  new  right  to  eject  the  mortgagee;  and  that 
the  suit  was  within  time  under  the  provisions  of  sec  23,  Act  IX  (The 
provisions  of  sec.  23,  Act  XV,  are  in  this  respect  different  from  the  pro- 
visions of  Act  IX)  Article  143  does  not  say  that  the  plaintiff  may  not 
waive  a  forfeiture.  (See  notes  to  art.  140.)  But  if  no  new  arrangement 
has  been  come  to  between  the  parties,  and  the  suit  is  brought  to  enforce 
the  forfeiture  under  the  terms  of  the  original  grant.  See.,  the  suit,  it  is 
apprehended,  must  be  brought  within  twelve  years  of  the  time  when  the 
forfeiture  was  first  incurred.    See  notes  to  art.  76. 

144.— For  possession  of  iin-  Twelve  years  ...   When   the   possession 

moveable  property  or  any  of      the      defendant 

interest  therein  not  hereby  becomes  adverse  to 

otherwise  specially  provid-  the  plaititifl. 
ed  for. 

Nc  144.    (Nc  146.  Act  IX  ;  sec  1,  d.  12,  Act  XI7.) 

A  "  suit  for  possession'*  is  not  necessarily  a  suit  for  physical  poasesnon. 

An  interest  in  immoveable  property  does  not,  in  many  oases,  admit 

of   physical    possession.    Possession  by  receipt  of  rent  is,  of   course, 

possession  within  the  meaning  of  this  article. 

It  has  been  held  that  a  suit  to  recover  a  right  to  an  easewtent  is  a 

suit  to  recover  an  interest  in  immoveable  property,  and  (when  acquired 
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otherwise  than  under  sec.  26,  Act  XV)  is  goyerned  by  the  twelve  years*  art.  144. 
rule.   (Kurupam  v.  Meraugi,  I.  L.  R.,  5  Mad.,  258.  See  also  24  W.  B.,  300.) 

A  suit  by  a  person  admittedly  in  possession  as  a  tenantf  for  a  declar- 
ation ot  his  right  to  possession  as  proprietary  is  a  suit  for  (proprietary) 
possession.  (I.  L.  It..  3  All.,  40.)  See  the  notes  to  art.  120,  as  to  whether  all 
declaratory  suits  in  respect  of  immoveable  property  are  governed  by  art.  1 44. 

The  words  **  not  hereby  otherwise  specially  provided  for  '*  refer  to  suite 
for  possession  of  immoeeable  property,  and  not  to  suite  generally,  (See 
25  W.  R.,  521,  523,  and  the  notes  to  art.  113.) 

A  suit  by  the  mortgagee,  for  possession  of  the  mortgaged  property, 
against  a  person  who  subsequently  purchased  the  property,  band 
Jide,  as  an  absolute  property,  from  the  mortgagor,  wiU  probably  fall 
within  this  article.  (See  the  notes  to  arts.  134  and  135.)  So  a  suit  by 
a  landlord  against  a  person  who  purchased  the  land  from  his  tenant 
is  governed  by  this  article.  (Compare  art.  139.)  A  suit  against  a  person 
who  purchased  the  plaintiffs  immoveable  property,  band  fide  and  for  a 
valuable  consideration,  from  a  person  who  is  guilty  of  concealed  fraud 
under  sec.  18,  is  also  '*  not  specially  provided  for."  (See  notes  to  sec.  18.) 
Suits  against  trespassers  on  property  mortgaged  or  leased  will  apparently 
fall  within  art.  144.  (See  W.  R.,  Gap  No.,  p.  376  ;  I.  L.  R.,  9  Calc,  867.) 
As  to  adverse  potsetiion  in  these  cases,  see  pp.  154 — 165,  supra. 

A  suit  to  recover  possession  of  land  from  a  party  who  had  been 
originally  put  into  possession  of  it  by  the  owner  as  a  permissive  occupant 
is  governed  by  this  article.    (See  I.  L.  R.,  6  Gale,  311.) 

A  suit  by  a  mortgagee  to  enforce  his  mortg^age  lien  against  the  mort- 
gaged  property  is  governed  by  this  article,  it  the  defendant  has  been  in 
possession  oif  it  adversely  to  the  mortgagor  and  the  mortgagee.  (I.  L.  R., 
i  All.,  1 ,  P.  C.) 

A  suit  to  recover  possession  of  mortgaged  proper^,  as  absolute  owner 
after  foreclosure,  is  governed  by  this  article.    (I.  L.  R.,  10  Calc,  68.) 

Where  lands  have  been  partitioned  by  a  private  arrangement  between 
two  co-i^arers,  A  and  B,  if  the  arrangement  by  which  distinct  plots  are 
held  by  A  and  B  in  severalty  is  afterwards  set  aside  at  the  instance  of  an 
execution>purohaser  of  the  rights  and  interests  of  A  in  the  whole  of  the 
lands,  and  such  purchaser  takes  possession  of  A*s  undivided  share  of  the 
whole y  B*s  suit  for  his  share  of  the  specific  plots  which  had  been  allotted  to 
A  by  such  arrangement,  is  governed  by  this  article.  (Dewan  Man  war  Aii 
c.  Anuoda  Persad,  I.  L.  R.,  5  Calc,  644,  P.  C.)    See  pp.  129-130,  supra, 

**  When  the.  possession  of  the  defendant  becomes  adverse  to  the  plain- 
tiff."—The  possession  of  any  person /ram  or  through  whom  a  defendant 
derives  his  liability  to  be  sued  is  also  the  poesession  of  the  defendant. 
(  Vide  sec.  3.)  Possession  properly  taken  by  Government  for  the  en- 
forcement of  a  revenue  demand  is  not  adverse  to  the  true  owner,  even 
although  payments  of  surplus-proceeds  are  made  to  the  defendant. 
Such  possession  is  like  the  possession  of  a  stakeholder  who  holds  the 
property  for  the  real  owner,  whoever  he  may  be.  The  defendant,  in 
such  a  case,  is  not  entitled  to  add  to  the  period  during  which  he  has 
himself  been  in  possession,  the  period  during  which  the  Government  was 
in  such  possession :  \st^  because  the  possession  of  Government  was  not 
adverse  to  the  plaintiff ;  and  2ndly^  because  the  defendant  does  not  derive 
his  liability  to  be  sued  from  or  through  the  Government.  (Karan  Singh 
V.  Bakar  Ali,  I.  L.  R.,5  All.,  1,  P.  C.  This  case  is  referrcKl  to  and  ex- 
plained in  I.  L.  R.,  10  Calc,  374,  378 ;   and  I.  L.  R.,  10  Calc,  697,  708.) 

Where,  in  consequence  of  dissensions  in  the  family  of  the  real  owners, 
Government  attaches  their  lands  and  holds  the  same  aa  their  guardian 
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or  bailiff,  and  does  not  restore  the  lands  to  the  real  owners,  nntll  eixtj  or 

Abt.  145.  seventy  years  after  the  date  of  attachment,  a  suit  by  the  real  owners 
against  a  person  who  entered  into  possession  as  a  tenant  of  the  Gorernmen  t, 
is  not  barred  by  limitation  if  brought^  within  twelre  years  from  the  date 
of  the  restoration.  The  plaintiffs  wonld  be  excused  by  all  legal  principles 
from  having  taken  any  legal  steps  in  the  meantime,  not  only  on  the 
ground  of  their  individual  rights  being  in  suspense — in  cttgtfidia  Ifffh  in 
a  particular  sense — but  because  they  could  not  act  or  sue — the  inability 
of  the  plaintiffs  to  bring  their  suit  earlier  falling  within  the  purview  of 
the  maxim  contra  non  valentam  agere  non  ourrU  prce$criptUf,  (Tnka- 
ram  v.  Sujangir,  I.  L.  R.^  8  Bomb..  686.) 

As  to  what  constitutes  adverse  possession,  see  svpra,  pp.  144,  et  teq. 

In  the  case  of  a  sale  out  and  out,  if  the  vendor  remain  in  possession, 
his  possession  is  adverse  to  the  purchaser  from  the  date  of  the  txectttion 
of  the  conveyance.  The  commencement  of  the  adverse  possession  is  mtt 
deferred  until  the  registration  of  the  document.  (Anandooomari  «r.  Ail 
Jamin,  I.  L.  R.,  11  Gale,  229.) 

The  periods  of  possession  of  successive  and  independent  tresparaers 
cannot  be  added  to  make  up  the  twelve  years  required  by  thi*  articU. 
The  last  of  the  trespassers,  against  whom  the  suit  is  brought,  does 
not  derive  his  liability  to  be  sued  from  or  through  any  of  the  preceding 
trespassers.    (See  pp.  170, 171, 837,  svpra.) 

In  a  suit  falling  within  art.  144  (and  not  under  art.  142,  for  poss««ion 
as  npon  .a  dispossession)^  it  is  not  necessary  for  the  plaintiff  to  prove 
that  he  was  in  possession  within  the  period  of  twelve  years.  (I.  L.  R.. 
6  All.,  1.  P.  C. ;  I.  L.  R.,  10  Calc.  874,  379.)  If  the  plaintiff's  suit  is  not 
primd  facie  barred  by  limitation  (see  p.  111.  supra),  it  lies  on  the 
defendant  to  prove  an  adverse  possession  for  twelve  years  in  order  to 
establish  his  defence  under  this  article.  (See  I.  L.  R.,  10  Calc.  374. 379.) 
As  to  the  question  of  onus  in  cases  under  art.  144,  see  pp.  129, 130,  supra. 

Part  IX.'^Thiriy  years. 

Description  of  suit.  ^,  |?*^^.  'T'"*  ^*»™  "^^^^  P^^ 

A^ooviipbivii  v«  o    V.  of  limitation.  begins  to  run. 

145.— Against  a  depositary  or  Thirty  years    ...   The  date  of  the  de- 
pawnee  to  recover  move-  posit  or  pawn, 
able  property  deposited  or 
pawned. 

No.  146.    (No.  147,  Act  IX  ;  sec.  1,  cl.  15,  Act  XIV.) 

Before  1862,  suits  against  depositaries  or  mortgagees  ^or  recovery 
of  property  deposited  or  mortgaged,  were  not  barred  by  any  limitation. 
(See.  pp.  51,  52,  supra,  and  p.  632,  infra.) 

As  to  acknowledgments  of  the  title  of  the  depositor  or  pawner  or  of 
his  right  of  redemption,  see  sec.  19,  and  pp.  273,  274,  and  277,  supra. 

A  depositary  is  a  person  holding  possession  of  moveable  property 
originally  delivered  to  him  to  be  kept  for  the  owner.  Apaitneewn, 
person  to  whom  such  property  is  delivered  in  pledge  as  security  for  a 
debt. 

Suits  for  money  deposited  under  an  agreement  that  it  shall  be  payable  on 
demand  are  governed  by  art.  60.  Article  1 45  applies  to  deposits  recoverable 
in  specie.  (16  W.  R.,  164  (note)  ;  25  W.  R.,  415.)  The  balance  of  monies 
paid  to  the  Collector,  to  meet  uncertain  sums  due  for  Government  revenue, 
subject  to  an  adjustment  when  the  share  of  the  revenue  for  which  the  plain* 
tiff  is  responsible  shall  be  ascertained,  is  not  a  deposit,  and  the  Collector 
in  such  a  case  is  not  a  depositary.    (Gobind  v.  Collector,  11  W.  R.,  491.) 
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Act  XV 

OF 

1877* 


SECDNO  SCHEDULE— First  Division:  Suits- (con((/.) 

Part  IX. — Thirty  years, 

A  suit  agxiinst  a  person  other  than  the  depositary  or  pawnee  is  not       

g'OverDed  by  this  article.    A  suit  against  a  person  who  has  bought  the  Abts.  146 
property  from  the  depositary  or  pawnee  is  governed  by  art.  183.  147. 

Time  runs  from  the  date  of  the  deposit  or  pawn,  not  from  the  date 
when  the  property  is  to  be  returned  or  the  debt  to  be  paid.  (See.  p.  258, 
tiipra.) 

Period  Time  from  which  period 

of  limitation.  begins  tu  ran. 


Description  of  suit. 


••• 


When  any  part  of 
the  principal  or  in- 
terest was  last  paid 
on  account  of  the 
mortgage-debt. 


146. — Before  a  Court  estab-  Thirty  years 
lished  by  Roynl  Charier 
in  the  exercise  of  its 
ordinary  original  civil  juris- 
diction by  a  mortgagee  to 
recover  from  the  mort- 
gagor the  possession  of 
immoveable  property  mort- 
gaged. 

No.  146.    (No.  1 49,  Act  IX ;  sec.  6,  Act  XIV.) 

See  the  notes  to  art.  135  which  provides  for  similar  suits  in  the  Mof  UHsil. 
The  suit  under  this  article  must  be  brought  against  the  origiDal 
mortgagor  or  some  other  person  who  claims  the  right  of  redemption. 
Art.  135  does  not  expressly  state  against  whom  the  suit  under  that  article 
must  be  brought. 

Under  Act  XIV,  the  period  of  limitation  was  12  years,  under  Act  IX, 
it  was  60  years,  under  this  Act  it  is  30  years.  The  provisions  of  this 
article  are  explained  in  16  W.  B.,  P.  C,  33,  and  I.  L.  R.,  4  Calc.,  283.  See 
p.  323,  note  9,  svpra. 

The  12  years*  limitation  will  apply  where  there  has  been  no  payment 
on  account  of  the  mortgage-debt.  (Ramchunder  r.  Juggutmonmohinee, 
I.  L.  R.,  4  Calc,  283.) 

This  article  does  not  apply  when  the  defendant  is  a  person  other  than 
the  mortgagor.  A  person  who  represents  the  mortgagor  and  merely 
claims  the  equity  of  redemption  is,  of  course,  bound  by  this  article. 
In  England  under  7  Will,  and  1  Vict ,  C.  28,  even  where  a  third  party  is 
in  possession,  payment  of  interest  by  the  mortgagor  saves  the  mortga- 
gee's  suit  for  possession.     (See.  p.  163,  supra.) 


Description  of  suit. 


Part  X. — Sixty  years. 

Period 
of  limitation. 


Time  from  which  period 
begins  to  run. 


147. — By    a    mor^agee  for      Sixty  years 
foreclosure  or  sale. 


••• 


When  the  money  se- 
cured by  the  mort- 
gage becomes  due. 

No.  147. 

Before  the  Transfer  of  Property  Act,  1882.  the  mortgagee,  under  the 
Bengal  Regulations,  had  to  apply  to  the  District  Judge  to  issue  a  notice 
of  foreclosure  on  the  mortgagor  or  his  representatives,  and  if  the 
mortgage-debt  was  not  paid  off  within  a  year  of  the  service  of  such  notice, 
the  mortgage  was  foreclosed.  There  was  no  limitation  applicable  to  such 
an  application.    (22  W.  R.  p.  94.) 

A  suit  to  foreclose  an  English  mortgage  or  an  equitable  mortgage,  in 
a  court  established  by  Royal  Charter,  was  under  Act  XIV  01  18ri9 
governed  by  sec.  I,  ol.  12.    (See  I.  L.  R.,  3  Bomb.,  312,  331.)    Under 
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ABT.  148.  ^^^  ^»  BQch  a  suit  might  be  treated  as  a  Boit  for  the  enforcement  of 
a  charge  under  art  132  or  as  a  suit  for  possession  of  mortgaged  propertj 
under  art.  149.    (Oanput  v,  Adarji,  I.  L.  R.,  3  Bomb.,  312,  331.) 

According  to  the  Calcutta  High  Court,  the  12  years'  rule  applied  to  a 
suit  for  foreclosure  under  Act  XIV  and  Act  IX.  (Bamchunder  c. 
Juggutmonmohinee,  I.  L.  R  ,  4  Calc,  283,  302,  303.) 

As  the  right  to  foreclose  is,  in  the  absence  of  any  stipulation,  co- 
extensive with  the  right  to  redeem,  the  tame  period  of  limitation  should 
be  prescribed  for  suits  for  foreclosure  and  suits  for  redemption.  Act  XV 
expressly  allows  60  years  in  both  cases. 

As  to  whether  a  suit  by  a  simple  mortgagee  to  enforce  the  paymoit 
of  the  mortgage-money  by  a  sale  of  the  mortgaged  property  is  goyemed 
by  this  article  or  by  art.  132,  see  I.  L.  R.,  6  AU.,  551,  F.  B.,  and  fiie  notes 
to  art.  132.  As  to  what  mortgagees  are  entitled  to  sue  for  foreclosure  or 
sale,  see  notes  to  art.  132.  If  the  mortgaged  property  is  in  the  posses- 
sion of  a  person  who  claims  to  hold  the  property  as  his  absolute  property, 
adversely  to  the  mortgagor  and  mortgagee,  the  mortgagee's  suit  will 
be  governed  by  art.  144.  (See.  16  W.  R.,  P.  C.  19  ;  I.  L.  R.,  2  Mad.,  226.) 
A  suit  against  such  a  person  is  not  a  suit  tor /orecloture  of  the  mortgage, 
but  a  suit  for  possession  of  the  property.  (Compare  Manly  v.  Patterson, 
I.  L.  R.,  7  Calc,  394.)    As  to  the  eilect  of  a  foreclosure,  see  p.  621. 

rk>./.*:«vf:/.«  «#  .»:»  Period  Time  from  which  period 

Description  of  suit.  ^^  limitation.  begins  to  mi: 

148. — Against    a    mortpragee  Sixty  years       •••    When   the     right  to 
to   redeem  or   to   recover  redeem    or    to    re- 

possession  of  immoveable  cover  possession 

property  mortgaged.  accrues. 

Provided  that  all 
claims  to  redeem, 
arising  under  in- 
struments of  mort- 
gage of  immove- 
able propertT 
situate  in  British 
Burmab,  which  have 
been  executed  be- 
fore the  first  day  of 
May  1863,  shall  be 
governed  by  the 
rules  of  limitation 
in  force  in  that 
province  immedi- 
ately before  the 
same  day. 

Ko.  148.    (No.  148,  Act  IX  ;  sec.  1,  ol.  15,  Act  XIV.) 

See  notes  to  art.  145. 

Before  the  enactment  of  cl.  15,  sec.  1,  Act  XIV  of  1859,  there  was  no 
limitation  to  suits  for  the  redemption  of  mortgages.  (See  Daia  «.  Sarfras* 
I.  L.  R.,  1  All.,  425,  427.)  But  if  a  bondjide  possessor  held  the  property 
for  the  prescribed  period,  the  mortgagor  could  not  recover  the  piopertiy 
from  hrm»    (See  pp.  52  and  57.  svpra.) 


«■ 
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For  suits  against  a  mortgagee  of  immoveable  property  for  the  reooyery      

of  the  same,  Act  XIV  of  1859  prescribed  a  limitation  of  60  years  from    ABT.  149. 
the  time  of  mortgage.    A  suit  even  agrainst  a  tuvfrttctnary  mortgagee 
was  barred  after  60  years  from  the  date  of  the  mortgage.    (Seep.  189, 
snpra.)    A  suit  by  a  simple  mortgagor  to  redeem  the  mortgage  was  not 
governed  by  this  provision. 

Act  IX  of;  1871  re-enacted  the  same  mle  in  very  nearly  the  same  words 
with  a  proviso  in  favor  of  certain  mortgages  in  British  Bnrmah.  Act 
XV  of  1877  speaks  of  suits  for  redemption  as  well  as  of  suits  to  recover 
possession  of  immoveable  property  mortg^aged.  And  the  period  of  60 
years,  under  this  Act,  runs,  not  from  the  date  of  the  mortgage,  but  from 
the  time  when  the  right  to  redeem  or  to  recover  possession  accrues.  As 
to  when  this  right  accrues,  see  sees.  60  and  62  of  the  Transfer  of  Property 
Act  Even  where  the  mortgage-money  is  **  repayable  within  10  years, " 
the  right  to  foreclose,  and  consequently  the  right  to  redeem,  does  not 
accrue  until  after  the  expiry  of  10  years.  (Yadjee  v,  Vadjee,  I.  L.  B., 
5  Bomb.,  22.)  A  written  acknowledgment  of  the  right  of  the  mortgagor 
gives  a  fresh  start  under  sec.  19.    (1^  pp.  273-277,  supra,) 

This  article  applies  so  long  as  the  relation  of  the  parties  is  not 
changed  by  foreclosure.  If  the  right  of  redemption  is  extinguished  by 
foreclosure,  the  mortgagor's  suit  is  not  a  suit  for  redemption  or  for 
recovery  of  property  mortgaged.  (See  Lotf  Hossein  v.  Abdool  Ali,  8  W. 
R.,  476  ;  Bromkomoyi  v.  Jvgohvndhoo^  7  C.  L.  R.,  583,  589.")  The  same 
remarks  might  apply  to  cases  where  the  mortgage-debt  has  been  paid  offhj 
the  usufruct  or  otherwise.  But  see  Baboo  Lall  v,  Jamal  (9  W.  R.,  1 87,  F.  B.) 

The  mere  assertion  of  an  adverse  title  by  a  mortgagee  in  possession  does 
not  enable  him  to  abbreviate  the  period  of  60  years.  (I.  L.  R,  1  All.,  6n5.) 

Art.  148  applies  to  suits  against  a  mortgagee  or  against  persons  r/atm- 
tit^  tiTuffr  the  mortgagee,  except  purchasers  for  value  (art.  134).  but  it 
does  not  apply  to  suits  against  strangers^  nor  to  suits  which  are  not  suits 
for  redemption  or  for  recovery  of  property  mortgaged.  (Ammu  v.  Ram- 
krishna,  L  L.  R.,  2  Mad.,  226.  But  see  12  Bomb.,  180.)  If  the  owner  of 
the  right  of  redemption  of  part  of  an  estate  under  mortgage  pays  the 
whole  debt  and  redeems  the  whole  mortgage,  he  thereby  puts  himself  in 
the  place  of  the  mortgagee  and  holds  the  ot?ur  parts  of  the  estate  as  a 
security  for  the  surplus  payment  he  may  have  been  obliged  to  make. 
(Asansab  r.  Vamana,  I.  L.  R.,  2  Mad.,  223.)  A  suit  by  the  other  owners 
of  the  equity  of  redemption  for  recovery  of  their  shares  of  the  property 
will,  in  this  view,  be  governed  by  the  60  years'  rule  under  art.  148.  (See 
p.  162  note,  supra,)  The  possession  of  the  redeeming  mortgagor  is  not 
adverse  to  his  co-mortgagors  until  the  date  of  redemption,  and  the  latter 
will  have,  at  leasts  12  years  to  recover  their  shares  under  art  144.  (See 
I.  L.  R.,  8  All.,  24,  F.  B.;  I.  L.  R.,  7  Mad..  26.) 

As  to  when  possession  becomes  adverse  in  cases  of  mortgage,  see  pp.  1 60- 
164,  snpra,  and  notes  to  arts.  135, 144, 146.  and  147. 

a!s  to  whether  the  right  to  officiate  as  priest  at  the  funeral  ceremonies 
of  Hindus  in  a  particular  mouza  is  imm^yeeahle  property  within  the 
meaning  of  this  article,  see  13  C.  L.  R.,  263,  and  pp.  177,  202  (notes),  supra. 

Description  of  sait  .  P«T|*>f.  Time  from  which  period 

■^  of  limitation.  begins  to  run. 

149.— Any  suit  by  or  on  be-  Sixty  years       ...    When   the    period  of 
hfilf   of   the   becretary   of  limitation  would  be^in 

State  for  India  in  Council.  to  run  under  this  Act 

against  a  like  suit  by 
a  private  person. 
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AiiTrH9.      ^^-  ^*^-    ^^^'  ^^^'  ^^^  I^  J  ^®^-  1^»  ^^^  XIV.) 

As  to  the  old  law  on  the  subject,  see  pp.  61,  64,  and  69,  supra,    Beng. 

Rejr.  11  of  1805  allowed  60  years  to  suits  by  or  on  behalf  tf  Oottrnment  for 
any  public  rights  or  claims  whatever,  in  the  mof  ussil  of  the  Presidency 
of  Bengal.  Sec.  17,  Act  XIV  of  1859,  left  the  law  on  this  subject  un- 
affected by  its  provisions.  Beg.  II  of  1805  was  repealed  by  Act  Vm  of 
1868.  (See  the  note  to  sec.  17,  Act  XIV  of  1859.)  Act  IX  of  1871  pres- 
cribed  60  years'  limitation  to  suits  in  the  name  of  the  Secretary  of 
State  for  India  in  Council.  Act  XV  of  1877  prescribes  the  same  period 
for  suits  by  or  on  belialf  of  the  Secretary  of  State  for  India  in  Council. 

Under  Beng.  Reg.  II  of  1805  it  was  necessary  to  consider  wheUier  tilie 
suit  was  in  respect  of  &  public  right.  The  recovery  of  costs  incurred  by 
Government  in  the  character  of  agents  was  not  a  public  right.  (Govern- 
ment f .  Shurrafoonnissa,  3  W.  R.,  P.  C,  31.)  Under  Reg.  II  of  1805,  sixty 
years  was  fixed  as  the  absolute  limit  beyond  which  neither  fraud  nor  any 
other  special  allegation  gave  the  Government  a  cause  of  action.  (Bro- 
manund  v.  The  Government,  5  W.  B.,  136.)  It  is  otherwise  under  Acts 
IX  and  XV. 

As  to  actions  and  contracts  by  the  Secretary  of  State,  see  sees.  65, 68 
of  21  and  22  Vict,  chap.  106. 

Applications  for  execution  of  decrees  by  or  on  behalf  of  Government 
are,  it  has  been  held,  governed  by  the  ordinary  rule  applicable  to  private 
suitors.  (See  Construction  No.  1348  ;  Cal.  Sud.  Dew.  Rep.  for  1864,  p.  426 ; 
The  Collector  v.  Sheehury,  22  W.  R.,  512 ;  Appaya  v.  ITie  Collector,  I.  L.  R,, 
4  Mad.,  155.)  It  is  true  that  in  Shamee  Mahomed  v.  Moonshee  Mahomed 
(11  W.  R.,67),  Norman  and  Jackson,  JJ.,  held,  that  the  right  of  Gov- 
ernment tx>  the  value  of  the  stamp  duty  which  had  been  remitted  in 
respect  of  a  pauper  suit  was  a  public  right  within  the  meaning  of  Reg. 
II  of  1805,  and  that  the  Crown  not  having  been  named  in  sec.  20,  Act 
XIV  of  1859,  was  not  barred  by  the  3  years*  limitation  provided  for  in 
that  section.  But  under  Act  IX  of  1871 ,  it  was  held,  that,  as  regards  the 
question  of  limitation,  so  far  as  appeals  and  applicatton»  were  concerned, 
the  Legislature  made  no  difference  between  Government  and  its  subjects. 
(Venubai  u.  The  Collector.  I.  L.  R..  7  Bomb.,  562,  note.) 

It  has  not  yet  been  finally  decided  by  all  the  High  Courts  that  the 
maxim  Nullum  tempus  occurrit  regi  (no  time  affects  the  Crown)  applies 
to  this  country.  Tne  maxim  could  hardly  have  applied  to  the  East  India 
Company,  and  so  far  as  the  Secretary  of  State  in  Council,  under  21  and  22 
Vict.,  c.  107,  stands  in  the  place  of  the  old  Company,  it  may  be  doubted  if 
the  maxim  applies  even  to  him.  (See  I.  L.  R.,  4  Mad.,  155 ;  L  L^  R., 
7  Bomb.,  542,  545.    Cf.  pp.  199  and  431 .  supra,) 

But  as  Act  XV  contains  express  proviRions  prescribing  limitation  to  the 
Government  for  the  institution  of  suits  (art.  149)  and  the  presentation 
of  criminal  appeals  (art.  157),  it  vnny  \}%  inferred  thnX  the  Legislature 
contemplated  that  the  Crown  should  enjoy  a  privilege  to  the  extent 
expressed  and  no  further — exprexsum  facit  cessare  taciturn,  (Appaya  r. 
The  Collector,  I,  L.  R.,  4  Mad.,  155.)  It  may  be  observed,  however,  that 
the  third  division  of  the  second  schedule  of  Act  XV,  which  relates  to 
applications,  does  not  make  any  express  provision  as  regards  applica^ons 
by  Government,  (See  pp.  431  and  432.  supra,  as  to  the  effect  of  naming 
the  Crown  in  one  part  of  a  statute  and  not  naming  it  in  another.) 

Where  the  Mahomedan  Government  had  made  an  endowment  for 
pious  and  beneficial  purposes,  and  the  plaintiff,  upon  his  appointment  as 
mntwallee  or  superintendent  of  the  endowment,  sued  to  recover  posses- 
sion of  property  belonging  to  the  endowment,  it  was  hold  that,  under 
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Beng.  Reg.  XIX  of  1810,  the  mutwaltee  was  the  agent  of  Government  for  — 
performing  its  dutj  of  protecting  the  endowment  from  misapplication,  art.  150. 
and  that  the  suit  fell  within  the  60  years' rale  under  Reg.  II  of  1805. 
(Jewan  Dass  r.  Shah  Kubeerooddin,  6  W.  R.,  P.  C,  3.)  As  the  Government 
has  now  divested  itself  of  the  management  of  religious  endowments  and 
as  the  provisions  of  Reg.  XIX  of  1810  have  been  modified,  the  ordinary 
rules  of  limitation  are  now  applicable  to  suits  bj  mutnallees,  (Shaik 
Laul  t?.  LaUa  Brij.  17  W.  R.,  430.) 

Where  the  Government  has  no  title  to  intervene  in  a  contest  between 
two  private  owners,  it  can  not,  by  improperly  making  common  cause  with 
the  plaintiff,  extend  the  period  of  limitation  to  sixty  years.  (Gunga 
Govind  r.  The  Collector,  7  W.  R..  P.  C,  21.)  But  where  a  ghatrcalUe 
mehal  was  attempted  to  be  converted  into  a  mal  mehal  by  the  col- 
lusion of  the  zemindar  and  the  former  ghativaly  the  Government,  it  was 
held,  could  properly  make  common  cause  with  a  succeeding  ghatwal  for 
the  recovery  of  the  ghat  mall  te  lands.  The  60  years'  limitation  was 
applied  in  this  case.  (Petumber  r.  Jaggumath,  18  W.  R.,  130.  see  also 
5  W.  R.,  136.)  But  compare  the  remarks  of  Markby,  J.,  in  Erskine  r. 
The  Government.  8  W.  R.,  232,  238.) 

It  has  been  held  that  a  private  person,  by  the  mere  fact  of  his  pur- 
chasing a  khas  melial  from  Government,  does  not  get  60  years  within 
which  to  bring  his  suit  for  recovery  of  lands  belonging  to  such  mehal, 
and  that  such  a  purchaser  is  bound  by  the  ordinary  rule  of  limitation. 
(Boondi  Roy  v.  Pundit  Bunsee,  24  W.  R.,  64.)  Where  the  plaintiflF,  as 
lessee  under  a  Government  settlement,  claimed  certain  lands  of  which 
the  defendant,  another  lessee  of  Government,  had  held  possession  for 
more  than  12  years,  it  was  held  that  the  plaintiff  was  not  entitled  to  the 
extended  limitation  under  Reg.  II  of  1805.  (Assoc  r.  Rajoo,  10  W.  R.,  76.) 

In  England,  the  privilege  of  the  Crown  has,  in  some  cases  at  least, 
been  extended  to  a  grantee  or  lessee  of  the  Crown.  (Doe  v.  Roberts,  13  Mee. 
and  W..  520;  Lee  r.  Norris,  Cro.  Eliz.,  331  ;  Banning.  251  ;  Brown.  94.) 
Where  the  Crown  takes  as  assignee  the  rights  of  a  subject,  through  a  for- 
feiture or  otherwise,  there  is  more  difficulty  in  the  question.  (See  Brown, 
543  ;  Banning,  252.)  In  British  India,  any  suit  brought  by  or  on  behalf 
of  the  Secretary  of  State  for  India  in  Council  is  governed  by  the  60  years 
rule.  But  the  Court  has  to  consider  whether  or  not  the  right  of  the 
subject  was  barred  or  extinguUhed  at  the  date  of  the  assig^nment.  If 
the  right  was  not  barred  or  extinguished  on  that  date,  art.  149  will 
give  the  Secretary  of  State  an  extended  period. 

Sbgond  Division  :  Appeals. 

Sees.  4,5,6  and  12  apply  to  appeaU  as  well  as  to  suits  and  applications. 

An  ajfplU'ation  for  leave  to  appeal  as  a  pauper  (sec.  592.  Civil  Procedure 
Code),  or  an  application  for  the  admission  of  an  appeal  to  Her  Majesty 
in  Council  (sec.  598.  ibid)^  is  not  an  appeal.  Such  applications  are  provided 
for  by  arts.  170  and  177.  It  may  be  mentioned  here  that  the  words  *'  A 
High  Court "  include  the  highest  civil  court  of  appeal  in  any  province  of 
Britiflh  India.  The  Chief  Court  of  the  Punjab  and  the  Court  of  the  Judi- 
cial Commissioner  of  Burmah  are  High  Courts.   (See  Act  I  of  1868.) 

Description  of  appeal.  ,  i?^^*^.  '^'»"*«  ^'^^I"  '^}'''^  P^*^^ 

A^«»v..pt.vu  V*  appvn..  ^j  linuiation.  begins  to  run. 

150.— Under    the    Code    of  Seven  days       ...   The  date  of  the  sen- 
Oriminnl    Proce<1ure  from  tence, 

a  sentence  of  desth  passed 
by  a  Sessions  Jud<re. 
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1877.  l>e.cripUoa.l.pp«l.  ,„f-«[,„         ^'""^t'^Sr^ 

"^kI^'iIq^' ^^^" — From  a  decree  or  order  Twenty  dajt    ...   The  date  of  tbe  decree 
tci  .  ,  -4       o^  «»y  of  the  Hi>h  ConrU  or  order. 

164,  &  lo6.  ^f  Judicature  at  Port  Wil- 
liam, Madras  and  Bom- 
bay *  in  the  exercise  of  its 
origiiinl  jurisdiction. 

As  to  appeals  from  original  decrees  of  the  Punjab  Chief  Court,  see 
Aob  XVII  of  1877,  sees.  17  and  18. 

**  The  date  of  the  decree.'* — As  the  decree  is  to  bear  date  the  day 
on  which  the  judgment  is  pronounced,  the  appeal  must  be  filed  within  20 
days  from  the  day  on  which  the  judgment  is  pronounced.  So  long  as  the 
Legislature  does  not  alter  the  law,  this  rule  applies  even  when  tbe 
decree  is  not  drawn  up  and  signed  until  after  20  days  have  expired  from 
the  delivery  of  the  judgment.  If  the  party  against  whom  judgment  v 
given  applies  for  a  copy  of  the  decree  before  these  20  days  expire,  his 
appeal  may  be  saved  by  the  provisions  of  sec.  12.  (Rainey  v,  Bronghton, 
I,  L.  R.,  10  Calc,  662.) 

162.— Under    the    Code    of  Thirty  days      ...   The  date  of  the  decree 
Civil    Procedure,    to    the  or    order    appealed 

Court  of  a  District  Judge.  against. 

Any  order  made  upon  an  application  for  a  review  of  judgment 
{except  an  order  rejecting  the  application)  becomes,  if  it  in  any  way 
modifies  or  alters  the  original  order  (although  the  modification  or 
alteration  extends  only  to  the  rectification  of  a  clerical  mistfJce),  tbe 
final  order  in  the  case.  The  party  aggrieved  by  the  original  decree  is 
entitled  (although  the  modification  or  alteration  was  made  in  his  favor) 
to  treat  the  order  upon  review  of  judgment  as  the  final  decree  or  order 
in  the  case,  and  may  appeal  within  thirty  days  from  its  date.  (Joy  Kissen 
r.  Ataoor,  I.  L.  B  ,  6  Calc,  22.)  The  same  rule  applies  if  an  application 
for  review  of  judgment  is  granted,  but  on  review  the  origiiud  decree 
is  ultimately  upheld, 

153. — Under  the  same  Code,    Thirty  days      ...   The  date  of  tbe  order 
section    601,    to    a    High  refusing  tbe  certifi- 

Court.  cate. 

This  appeal  is  from  an  order  refusing  to  certify  that  a  final  decree 
passed  by  a  court  other  than  a  High  Court  is  such  that  it  may  be 
appealed  to  Her  Majesty  in  CounciL 

164. — Under  the  Code  of  Thirty  days  ...  The  date  of  the  sen- 
Criminal  Procedure,  to  any  tence  or  order  ap« 
court  other  than  a  High  Court.                                    pealed  against. 

155.— Under  the  same  Co<le,   Sixty  days        ...   Ditto, 
to  a  High  C^urt,  except  in 
the  cases  provided  fur  by 
No.  150  and  No.  157. 


*  Tbe  words  **  or  the  Chief  Court  of  the  Punjab  "  are  inserted  after  *'  Bombay' 
by  Act  XVII  of  1877,  sec  12. 
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Tk       •  *'^«  ^t  .^....1  Period  Time  from  which  period  ^^ 

DeBcription  of  appeal.  ^,  Hmiution.  begins  to  run.  1 877. 

156. — Under    the    Code    of  Ninety  days  ,.,   The  date  of  the  decree      ZZZ 
Civil  Procedure,  to  a  High  or    order    appealed   i56__gi 

Court,  except  in  the  cases  against, 

provided  for  by  No.    151 
and  No.  153. 

A  second  appeal  to  the  Judicial  Commissioner  of  British  Bnrmah 
under  sees.  27  and  34  of  the  Burmah  Courts  Act  was  not  intended  to  be 
governed  by  this  article.    (Mahomed  r.  Inodeen,  I.  L.  R.,  10  Calc,  946.) 

157. — Under    the    Code    of  Six  months       ...   The  date  of  the  judg- 
CriminnI   Procedure,  from  ment    appealed 

a  judgment  of  acquittal.  against. 

For  the  old  law  on  the  subject,  see  sec.  272,  Act  X  of  1872,  sec.  23, 
Act  XI  of  1874,  and  Empress  v.  JyaduUa,  I.  L.  B.,  2  Calc,  76. 

Third  Division  :  Applications. 

Sees.  7—9, 14, 17-^19  of  the  Act  apply  to  applications  as  well  as  to  suits. 
Sees.  4,  6,  6  and  12  apply  to  applieatians  as  well  as  to  suits  and  appeals, 

rk^.«..:»»:/vn  /»#  •n.^iii.^:*^^  Period  Time  from  wliich  period 

Description  of  application.  ^,  limitation.  begins  to  run: 

158. — Under    the    Code    of  Ten  days  ...   When  the  award  is 

Civil    Procedure,    to    set  submitted     to     the 

aside  an  award.  Court. 

Chap.  37  of  the  Code  of  Civil  Procedure  is  referred  to  here.  Under 
sec.  522  of  the  Code,  if  no  application  is  made  within  the  prescribed 
period  to  set  aside  the  award  of  arbitrators  (to  whom  any  matter  in 
dispute  between  the  parties  to  a  suit  has  been  referred  by  the  Court), 
the  Court  is  bound  to  give  judgment  according  to  the  award,  pro- 
vided it  sees  no  cause  to  remit  the  award  for  the  reconsideration  of  the 
arbitrators.    As  to  the  computation  of  the  period,  see  sec.  12,  last  para. 

159. — For   leave    to    appear  Ten  days  ...   When   the  summons 

and   defend   a   suit  under  is  served. 

Chapter  XXXIX  of  the 
Code  of  Civil  Procedure. 

Chap.  39  of  the  Code  refers  to  summary  procedure  on  Negotiable 

Instruments.   See  sec.  533  of  the  Code. 

•  ^^ 

160. — For    an    order    under  Fifteen  days     ...    When  the  application 
section  629  of  the  same  for    review    is    re- 

Code,  restoring  to  the  file  jected. 

a  rejected  application  for 
review. 

161. — *For    the    isaue  of  a  Twenty  dsys   ...    When    the    payment 
notice  under  section  258  of  or     adjustment     is 

the  same  Code,  to    show  made, 

cause  why  the  payment  or 
adjustment  therein  men- 
tioned should  not  be  re- 
corded as  certified. 

*  Originally  this  utood  as  follows:  '*  For  an  order  under  section  2i>8  of  the  same 
Code  compelling  a  decree«holder  to  certify  payment  or  acljastment.*'  The  amend* 
ment  was  made  by  Act  XII  of  1879. 
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_^.  The  payment   ont  of  court  of  money  payable  under  a  decree,  or  the 

'  ^*      adjustmeut  of  a  decree  in  whole  or  in  part,  is  required  to  be  certified  by 

.  the  decree-holder  to  the  court  whose  duty  it  is  to  execute  the  decree. 

if.f^Q-    If?  on  the  application  of  the  judgment-debtor,  the  decree-holder  faiU 

*^*   to  show  cause  why  the  payment  or  adjustment  should  not  be  recorded 

as  certified,  the  court  records  the  same. 

n«.^*:rxf:^n  «*  ^^^u^^t^:^«,  Period  Time  from  which  period 

Description  of  apphcation.  ^,  limitation.  begins  to  ruiT 

162. — For  a  review  of  judoj-   Twenty  days     ...   The  date  of  the  decree 
meiit  by  any  of  the  High  or  order. 

Courts  of  Judicature  at 
Fort  William,  Madras  and 
Bombay*  in  the  exercise 
of  its  ori<;inal  jurisdiction. 

See  sec.  623  of  the  Civil  Procedure  Code.  Compare  No.  17.3.  which 
applies  to  applications  for  reviews  of  judgments  of  the  Mof umil  Courts 
and  of  the  High  Court  in  the  exercise  of  its  appellate  jurisdiction. 

Arts.  162—164,  arts.  166—170,  arts.  172  and  173,  arts.  176, 177  and  18<) 
do  not  in  temu  refer  to  the  Code  of  Civil  Procedure. 

163. — By  a  plaintiff,  for  an    Thirty  days       ...   The  date  of  the  dis- 
order to  set  aside  a  dismis-  missal, 
sal  by  default. 

See  sec.  103  of  the  Civil  Procedure  Code,  and  compare  art.  168. 

164.  — By  a  defendant,  for  an  Thirty  days        ...The  date  of  execntin<r 
order  to  set  aside  a  judg-  any  process  fur  enforc> 

ment  ex  parte.  ing  the  judgment. 

See  sec.  103  of  the  Civil  Procedure  Code,  and  compare  art.  169.  Under 
this  article,  time  does  not  begin  to  run  until  sometime  after  the  accrual 
of  the  right  to  apply.  The  defendant  has  a  right  to  apply  to  set 
aside  an  ej;  parte  judgmeat,  even  though  no  attempt  has  been  made 
to  enforce  the  judgment. 

A  notice  to  show  cause  why  the  decree  should  not  be  executed,  under 
sec.  248  of  the  Procedure  Code.  Ih  not  a  '•  process  for  enforcing  the  jodg- 
ment."  A  legal  process  of  attachment  or  arrest  must  be  formally  execut- 
ed before  time  begins  to  run  against  the  applicant.  (Poorno  r.  Prossano, 
I.  L.  R.,  2  Calc.  12.1.)  The  Court  may  pretumc  that  the  process  of  attach- 
ment was  regularly  executed.  The  date  of  executing  the  fir$t  proce:* 
sets  time  running  against  the  applicant,  even  if  he  is  not  aware  of  it. 
(Bhoobunessury  v.  Jadobendro.  I.  L.  R..  9  Calc,  8«J9.)  The  service  of  a 
precept  or  injunction  on  the  defendant  in  pursuance  of  the  judgment  or 
order  may  be  sufficient.    (Sunraj  v,  Ambika,  I.  L.  R.,  6  AIL,  144.) 

165.— Under    the    Code    of  Thirty  days      ...   The  date  of  the  dis- 
Civil  Procedure,  by  a  per-  possession, 

son  dispossessed  of  im- 
moveable property,  and 
disputing  the  right  of  the 
decree-holder  or  purchaser 
at  a  sale  in  execution  of  a 
decree  to  be  put  into  pos- 
session. 


♦  The  words  "  or  the  Chief  Court  of  the  Punjab  "  are  inserted  after  "  Bombtf 
by  Act  XVII  of  1»77,  soc  18. 
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The  application  of  the  decree-holder  or  the  ezecntion-purclunfer  who  1877. 

is  resisted  or  obstructed,  is  governed  by  sees.  328,  334,  and  335  of  the ' 

Civil  Procedure  Code,  and  art.  167  of  this  Act.  AUTfl 

After  delivery  ot  formal  possession  by  the  Court,  the  decree-holder  or  166,  67. 
auction-purchaser  may.  if  necessary,  bring  a  regular  suit  for  possession 
against  the  judgment-debtor,    (See  Shama  Chum  v.  Madhub,  I.  L.  li., 
11  Calc,  93.) 

Under  this  article,  the  application  is  againtt  the  decree-holder  or  the 
purchaser.  See  sees.  332  and  335  of  the  Civil  Procedure  Code.  An  order 
passed  on  an  application  under  this  article  may  be  questioned  in  a  regular 
$Hit  to  establish  the  right  of  the  party  against  whom  the  order  is  given. 
Where  the  suit  has  reference  to  an  order  under  sec.  335  of  the  Procedure 
Code,  art  1 1  applies.  Where,  however,  the  suit  has  reference  to  an  order 
under  sec,  332  of  the  Code,  the  ordinary  rule  of  limitation  applies. 
(Ayyasami  c.  Sawiya,  I.  L.  R.,  8  Mad.,  82.) 

If  no  application  is  made  under  sec.  332  or  sec.  335,  the  party  dis- 
possessed has  the  ordinary  period  of  twelve  years  to  bring  his  suit,  (See 
Protab  V.  Brojolall,  7  W.  B.,  253,  F.  B.;  Kishen  Sunder  v,  Fukeerooddeen, 
W.  R.,  Gap  No.,  p.  61.) 

Art.  165  refers  mainly,  if  not  entirely,  to  applications  by  third  parties. 
But  in  Mahomed  t?.  Kokil  (I.  L.  R..  7  Calc,  91).  this  article  was  consi- 
dered to  be  applicable  to  applications  by  the  jndgment-debtor. 

Description  of  application.  .  ,^!;'»^.  Time  from  which  period 

'  '  *^  of  lunitntion.  begins  to  run. 

166.— To  set  aside  a  sale  in  Thirty  days  ...  The  date  of  the  sale, 
execution  of  a  decree,  on 
the  ground  of  irregularity 
in  publishing  or  conducting 
the  sale,  or  on  the  ground 
that  the  decree'holder  has 
purchased  without  the  per' 
misrion  of  the  Court.* 

See  sees.  294  and  311,  Civil  Procedure  Code. 

167. — Complaining  of  resist-   Thirty  days       ...   The  date  of  the   re- 
ance     or    obstruction    to  sistance,  obstruction 

delivery  of   possession   of  or  dispossession, 

immoveable  property  de- 
creed or  sold  in  execution 
of  a  decree,  or  of  dispos- 
session in  the  delivery  of 
possession  to  the  decree- 
fiolder  or  the  purchaser  of 
such  property. 

See  sees.  328,  834,  and  335  of  Civ.  Pro.  Code,  and  notes  to  art.  166. 
The  first  portion  of  art.  167  refers  to  applications  by  the  decree-holder 
or  the  execution-purchaser.   Arts.  165  k  167  partially  overlap  each  other. 

Sec.  328  of  the  Civil  Procedure  Code,  which  was  passed  after  Act  XV 
of  1877  came  into  operation,  enacts  that  the  decree-liolder  may,  in  case  of 
obstruction,  complain  to  the  Court  at  any  time  within  one  month. 
Sec.  334  extends  the  provisions  of  sec  32S  to  cases  where  the  judgment* 


The  words  in  italics  hnve  been  added  by  Act  XII  of  1879. 
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*]877       ^^tor  obstmots  the   execution-jpurchoier  in   obtaining   pooBoarion  of 
'      immoveable  property. 

ARTS.         It  is  not  compuUory  on  the  decree-holder  or  the  purohaser  at  an  exeon* 

168 — 71.  tion-sale  to  make  an  application  under  sec.  328  of  the  Civil  Procednre 

Code.    (Balwant  r.  Babaji,  I.  L.  R.,  8  Bomb.,  602.)    He  may  bring  a 

regnlar  suit  instead  of  making  an  application  under  the  section.    {Ibid, 

see  also  Shoteenath  v.  Obhoy,  I.  L.  R.,  5  Calc,  331.) 

"  The  date  of  resistance  or  obstruction.** — ^This  is  not  necessarily  the 
date  of  \^QfirH  resistance  or  obstruction.  Where  a  fresh  warrant  for 
possession  was  applied  for  and  granted,  and  the  person  who  resisted  the 
execution  of  the  first  warrant  renewed  his  resistance  to  the  second,  it 
was  held  that  a  complaint  by  the  decree-holder  made  within  thirty  days 
from  the  date  of  the  second  obstruction  was  within  time.  (Ramasekara 
V.  Dharmaraza,  I.  L.  R.,  6  Mad.,  113.) 

D^cripUon  of  .pplictlon.  ,,  .f-'^..^.       Tl-  J^jj^jtr^ 

168.— For  re-ndmission  of  an  Thirty  days      ...   The  <Ute  of  the  dif- 
appeal  dismissed  for  want  missal, 

of  prosecution. 

See  sec.  668  of  the  Civil  Procedure  Code.  Time  runs  from  the  date  of 
dUmusalf  irrespective  of  any  consideration  other  than  one  of  thoee 
which  come  under  some  of  the  Exceptions  applicable  to  the  case* 

169. — For  a  re-hearing    of  Thirty  days       ...    The  dste  of  the  de« 
Hn  appeal  heard  ex  parte  cree  in  appeal 

in  the  absence  of  the  res* 
pendent. 

See  sec.  660  of  the  Civil  Procedure  Code. 

170.— For    leave  to  appeal  Thirty  days      ...   The  dnte  of  tlie decree 
as  a  pauper.  a|»peAled  against. 

See  sec.  692  of  the  Civil  Procednre  Code. 

The  time  for  applying  for  leave  to  appeal  as  a  pauper  is  thirty  days, 
even  if  the  application  has  to  be  made  to  the  High  Court.  Under 
art.  162  of  Act  IX  of  1871,  the  period  allowed  was  ninety  days,  whether 
the  application  was  made  to  the  District  Court  or  to  the  High 
Court. 

171.— Under  section   363  or  Sixty  days        ...   Tliedateoftlieplaiat- 
365  of  the  Code  of  Civil  ifl's    or  apptUmU*^ 

Procedure,    by    a    person  deatb« 

cluiuiing  to  be  the  le|;nl 
representative  of  a  de- 
ceased ^\vi\i\t\fior  appellant,* 

Arts.  171,  171A,  171B,  &  171C  refer  to  certain  applioationa  under 
chap.  21  (as  amplified  by  sec.  582)  of  the  Civil  Procedure  Code.  Art. 
171  refers  to  an  application  made  hy  the  legal  repreeentatire  of  a 
dooQBBed  plaintiff  to  get  hifmelf  eubttUtUed  in  the  place  of  the  ' 
on  the  record. 


*  The  words  in  italics  have  been  added  by  Act  XII  of  18791 
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Art.  171 A  deals  with  an  application  by  the  defendant  to  bring  in  the      .^- 
legal  repretentative  of  the  deceased  plaintiffs  supposing  no  application  has  ** 

b^n  made  by  such  representative  nnder  the  preceding  article.  k-oTa 

Art  17 IB  refers  to  an  application  by  the  plaintiff  to  substitute  the  t'jt_7^{K 
legal  representative  of  a  dec^Etsed  defendant  in  the  place  of  the  deceased  *' *.-*' ^A» 
on  the  record. 

Art.  1710  applies  to  an  application  by  the  legal  representative  of  the 
deceased  (or  insolvent)  plaintiff  to  Eet  aside  an  order  for  abatement  under 
sec.  366  (or  an  order  of  dismissal  under  sec.  370)  of  the  Procedure  Code. 

An  application  bj  the  representative  of  a  defendant  or  respondent  to 
get  himself  BnhBtitntedL  or  added  as  a  party  to  the  suit  or  appeal  is  not 
governed  by  any  of  these  four  articles.  An  application  under  sec.  372  of 
the  Civil  Procedure  Code  is  governed  by  art  178.  (Benode  o.  Sharat, 
I.  L.  R,  8  Calc,  837,  844.)  As  to  what  applications  for  the  substitution 
x>r  addition  of  parties  sec.  372  applies,  see  Gocool  i),  Administrator- 
General,  I.  L.  R.,  6  Calc,  726, 731 ;  Rajaram  i^.  Jibai,  L  L.  R.,  9  Bomb.,  151 ; 
«nd  I.  L.  R.,  8  Calo.,  837. 

The  words  "or  appellant''  in  art  171,  and  arts.  171  A,  171B,  and 
171C,  were  added  by  Act  XII  of  1879.  As  to  the  state  of  the  law  at  the 
time  of  this  enactment,  see  3  C.  L.  R.,  440  ;  4  C.  L.  R.,  374  ;  I.  L.  R.y 
6  Bomb.. 26  ;  I.  L.  R..  6  Calc,  139,  and  p.  185,  supra. 

Sec.  582  of  Act  XIV  of  1882  enacts  that  the  words  <  plaintiff,' '  defend- 
ant '  and  *  suit '  in  sees.  363,  365,  366,  368,  371  and  other  sections  of 
tohap.  21  of  the  Code,  shall  be  held  to  include  an  appellant ,  a  respondent, 
And  an  appeal  respectively. 

The  express  mention  of  "  plaintiff  or  appellant "  in  art.  171  does  not 
neoessaruy  lead  to  the  oonclusion  that  the  word  '  defendant '  in  the 
next  two  articles  does  not,  since  June  1882.  include  a  respondent.  The 
principle  of  expressum  facit  cessare  taciturn  is  not  universal  and  sufficient 
iPer  West,  J.,  in  Prabboker  t,  Vishwambhar,  I.  L.  R.,  8  Bomb.,  313,  318.) 

In  case  of  the  death  of  a  respondent^  the  rule  of  limitation  in  art. 
17 IB  has  been  applied  to  the  appellant* s  application  under  sec.  368  of 
ihe  Code.    (See  Sari  t.  Sitaram,  L  L.  R.,  7  Mad.,  195.) 

Sees.  363  and  365  and  art  171  do  not  apply  to  oases  where  the  original 
plaintiff  or  appellant  dies  after  the  determination  of  the  suit  or  appeal. 
(See  I.  L.  R.,  3  Mad.,  236,  and  6  C.  L.  R.,  108.)  When  the  plaintiff  dies 
after  the  suit  has  been  decided  by  the  first  (3ourt,  his  legal  representa- 
tive may  (with  the  permission  of  the  Appellate  Court)  prefer  an  appeal 
within  the  usual  period.  (Ramananda  v,  Mlnachi,  I.  L.  R ,  3  Mad.,  236 ; 
Moharanee  v.  Lochman,  2  Sev.,  892.) 

An  application  by  the  legal  representative  of  a  deceased  decree-holder 
to  continue  execution-proceedings,  is  not  governed  by  this  article. 
(Gulabdass  v,  Lokshawan,  I.  L.  R^  3  Bomb.,  221 ;  Dulari  a,  Mohun  Sing, 
I.  L.  R.,  8  AU.,  769,  764.) 

Description  of  .pplicUon.  ^,^^^^        '^"^^J'^tl'^'^ 

*  171A.— Under  section  366  8ixty  days        ...   f  The     sixtieth    day 
of  the  same  Code,  by  the  from  the  date  of  the 

defendant.  plaintiff's  death. 

See  notes  to  art  171.    An  application  by  the  respondent  for  bringing 
in  the  legal  representative  of  the  deceased  i^pellant  is  (by  sec.  582  of  the 

*  Nos.  171A.  171B  A  171C  have  been  inserted  by  Act  XII  of  1879. 
t  The  words  in  italics  were,  by  a  clerical  error,  omitted  from  Act  XII  of  1879. 
The  error  has  been  corrected  by  Act  Vill  of  18bO. 

BR 
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1877.      Civil  Prooednre  Code)  "  an  application  nnder  bgo.  366  of  the  same  Code 

by  the  defendants     (See  I.  L.  R.,  7  Mad.,  195.) 

ARTS.  If  the  defendant  (or  respondent)  does  apply,  he  mnst,  under  this  article, 

171B-172.  do  80  within  60  days  from  the  expiration  of  the  time  ordinarily  allowed  by 

art.  171  to  the  legal  representative  of  the  deoeased  plaintiff {ot  appellant.) 

Deacriptioa  of  application.  ,  ,^^1^?.  '^'""^  'l^™  ^J''^'^  P*"^*^ 

x^tjovtipwiwu^ft  «^p.  voviv  .  of  umittttion.  begins  to  run. 

♦  171B.— Under  section  368   Sixty  days         ...    The  date  of  the  de- 
of  tlie  same  Code,  to  have  fendant^s  death, 

tlie  representative  of  a 
deceased  defendant  made 
a  defendant. 

See  the  notes  to  art  171.  This  article.  It  has  been  held,  does  not 
apply  to  an  application  by  the  plaintiff  to  enter  the  name  of  the  repre- 
sentative of  the  defendant  in  the  rej^ister  of  the  suit  in  the  place  of 
that  of  the  defendant  who  had  died  after  a  decree  for  partition  had 
been  obtained,  but  before  the  usual  commission  for  partition  was  issaedl 
(Kedar  Nath  v,  Harra  Chand,  I.  L.  R.,  8  Cnlc,  420.) 

This  article  does  not  apply  where  the  original  defendant,  named  by  the 
plaintiff  in  his  application  to  sue  as  a  pauper,  dies  before  such  applica- 
tion is  registered  as  B,smt,    (Janardan  v,  Anant,  I.  L.  E..  7  Bomb.,  373.) 

If,  on  the  death  of  the  defendant  (or  respondent),  no  application  is 
made  by  the  plaintiff  (or  appellant)  within  the  period  allowed  by  this 
article,  the  suit  (or  appeal)  abates,  v^nlesa  hs  satisfiejt  the  Court  that  he  had 
niifficitnt  cause  fornot  maMitg  the  application  within  such  period,  (See 
gee.  368,  Act  XIV  of  1882.) 

Where  in  such  a  case  the  Court  has  already  passed  an  order  for  abate- 
ment under  sec.  368,  such  order  cannot  be  set  aside  under  sec  371. 
Sec.  371  applies  to  abatement  consequent  on  the  death  of  the  ptaixtiff 
(or  appellant).    (See  I.  L.  R.,  7  Mad.,  19o,  and  I.  L.  R.,  8  Calo.,  837.) 

♦  171  (].— Under  section  371  Sixty  days        ...    The     date     of     the 

of  the  same  Code,  for  an  order  for  abatement 

order  to  set  aside  nn  order  or  dismissal, 
for  abatement  or  dismissal. 

See  the  notes  to  arts.  171&  1716.  The  application  under  this  article 
is  made  by  the  legal  representative  of  the  plaintiff  (or  appellant)  to  set 
aside  an  order  of  abatement  passed  under  sec.  366  on  the  death  of  the 
original  plaintiff  (or  appellant).  An  order  for  abatement,  passed  on  th4» 
death  of  the  defendant  (or  respondent),  under  sec.  36S,  cannot  be  set  aaid« 
under  sec.  371. 

In  case  of  insolvency  of  the  plaintiff,  an  order  for  abatement  is  called 
an  order  for  dismissal,    (See  sec.  370.) 

Before  the  parsing  of  Act  XII  of  1879.  art.  1 78  governed  applioetioDS 
nnder  sec.  371.    (Bhoyrub  r.  Domun,  I.  L.  R.,  5  Calo.,  139.) 

472.— By  a  purchaser  at  nn  3ixty  doys  ...   The  date  of  the  sale, 

execution-sale,  to  set  aside 
the  sale  on  the  ground  tbnt 
the  person  whose  interest 
in  the  property  purported 
to  be  sold  had  no  saleable 
interest  therein. 


*  Nos.  171A,  171B,  k  17iC  bave  been  inserted  by  Act  XII  of  U79. 
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See  notes  to  art.  166.    An  application  made  nnder  sec.  313  of  the  Code      .^fL 
comes  under  this  article.  The  Court  executing  the  decree  map  confirm       __ 
the  sale  after  the  expiry  of   the    30  days  allowed  by  art.  166,  and 
be/ore  the  expiration  of   the  60  days  allowed  by    art.   1/2.    (Haji  v.    ,^^^5% 
Athraman,  t  L.   R.,  7   Mad.,  612.)      Art.   172  does  not    apply  to  an    ^^^— '"► 
application  for  refund  of  the  purchase-money  under  sec.   315   of  the 
Code.    (Sivaram  V.  Kama,  I.  L.  E.,  8  Mad.,  99.) 

Deacription  of  application.  ,  .T^T}.  Time  from  which  period 

i/  v«         |/^    v«»*.  ^£  limitation.  begins  to  run. 

173.— For  a  review  of  jud^j-   Ninety  days     ...   The     date     of     the 
meut,  except  in  the  cases  decree  or  order, 

provided  for  by  No,  162. 

This  article  applies  to  applications  for  reviews  of  Judgments  (nnder 
sec.  623  of  the  Code)  not  being  judgments  of  the  High  Court  in  the 
exercise  of  its  original  jurisdiction.    (See  art.  162.) 

This  article  does  not  apply  to  an  application  for  an  order  to  set  aside 
a  dismissal  by  default  or  <a  judgment  ea> parte.  (See  arts.  J  63  ft;  l64,  and 
sees.  103  Sc  108  of  the  Code.)  An  application  to  amend  a  decree,  under 
sec.  206  of  the  Code,  is  not  governed  by  this  article  but  by  art.  178. 
(Gaya  Prasad  v.  Sikri  Prariiid,  I.  L.  R.,  4  All.,  23.) 

As  to  the  difference  between  amending  a  decree  under  sec.  206  and 
amending  it  under  the  Review  sections,  see  Joykissen  v,  Ataoor,  I.  L.  R., 
6  Calc,  22. 

An  application  for  a  new  trial  under  sec.  21  of  Act  XI  of  1865  (the 
Hof  ussll  Small  Cause  Court  Act)  is  not  governed  by  this  article,  provided 
the  circumstances  of  the  case  admit  of  a  new  trial,  and  do  not  admit 
0/  a  review,    (Madon  r.  Pumo,  I.  L.  R.,  10  Calc,  297.) 

174. — By  a  creditor  of   an  Ninety  days  ...    The  date  of  the  pub- 
insolvent  judgment-debtor,  lication  of  the  schc* 
under  section  353  of  the  dule. 
Code  of  Civil  Procedure. 

An  unscheduled  creditor  may,  nnder  sep.  353  of  the  Code,  apply  to 
have  his  name  inserted  in  the  schedule  of  creditors  and  debts,  and  a 
scheduled  creditor  may,  under  the  same  section,  apply  ^oi  an  order  alter" 
ing  the  schedule  in  certain  respects. 

This  article  does  not  apply  to  a  creditor  wishing  to  prove  his  debt,    ' 
where  no  schedule  has  been  framed  by  the'  Court.    Art.  178  applies  to 
such  cases.  (Parshadi  v,  Chnney,  I.  L.  R„  6  All.,  142,) 

175. — For    payment  of   the  Six  months        ...    Tiie     date      of     the 
amount  of  a  decree  by  iu-  decree, 

stalments. 

Under  sec.  210  of  the  Code,  after  the  passing  of  a  decree  for  the 
payment  of  money,  the  Court  may,  on  the  application  of  the  judgment- 
debtor,  and  with  the  consent  of  the  decree-holder,  order  that  the  amount 
decreed  be  paid  by  instalments. 

176.— Under    the    Code    of  Six  months       ...    The  date  of  the  award. 
Civil    Procedure,     section 
516  or  5*25,  that  an  award 
be  filed  in  Court. 

When  a  matter  in  dispute  has  been  referred  to  arbitrators  by  the  Court, 
ftud  an  award  has  been  made,  the  correct  procedure  for  the  arbitrators  is 
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to  retom  the  record  with  the  award  to  the  Coart  itself.  (12  W.  R.,  397.) 
The  act  of  an  arbitrator  in  handing  an  award  to  the  proper  officer  of  the 
Court  to  be  filed  (under  sec.  616  of  the  Code),  is  not  an  applicatisn  with* 
17?"^' 178  ^°  the  meaning'  of  this  schedule.  (Roberts  v.  Harrison,  1.  L.  B.,  7  Gale., 
'  *  333.)  The  first  portion  of  this  article  probably  applies  to  an  application 
by  any  of  the  parties  to  get  the  award  filed  by  the  arbitrators.  (See 
p.  185,  supra.) 

When  any  matter  has  been  referred  to  arbitration  without  the  inter- 
vention of  a  Court  of  Ju9ti4!e^  any  person  interested  in  the  award  of  ih« 
arbitrators  may  (under  sec.  625  of  the  Code)  apply  to  a  oompetent 
court  that  the  award  be  filed.  The  date  of  the  award  is  the  date  what 
it  is  given  to  the  parties  by  the  arbitrators.  It  would  be  unreasonable 
to  hold  that  the  day  written  on  the  award  as  when  it  was  made  is  Uie 
date  from  which  limitation  commences  to  run.    (See  p.  193,  supra,) 


Art.  178 
construed 
witli  some 
liiuitation. 


Description  of  application. 


Period 
of  limitatiuQ. 


177. — For  the  admission  of  Six  months 
tin  appeal  to  Her  Majesty 
in  Council. 


••» 


Time  from  which  period 
begins  to  run. 

The  date  of  the  decree 
appealed  against. 


An  application  under  sees.  698  h  599  of  the  Civil  Procednre  Coda 
falls  within  this  article.  The  limitation  for  such  an  application  was 
provided  by  sec.  699  of  Act  X  of  1877,  until  that  section  was  repealed 
by  the  present  Limitation  Act.  The  period  of  limitation,  howe?er, 
remained  the  same.  But  sec.  699  has  been  restored  to  its  former  place 
by  Act  XIV  of  1882,  and  No.  177  of  the  Limitation  Act  must  now  be 
taken  to  be  repealed,  although,  perhaps,  that  was  not  the  intention  of  the 
Legislature.  (Forut-un-nissa  r.  Mulo,  I.  L.  B.,  6  All.,  250,  251.)  It  is 
expressly  declared  by  sec.  699  that,  if  the  period  of  six  months  expires 
when  the  court  is  closed,  the  application  (to  the  court  whose  decree  is 
complained  of)  may  be  made  on  the  day  the  court  re-opens*  Other  pro- 
visions of  the  Limitation  Act  are  not  referred  to* 


1 78. — Applications  for  which  Tluree  years 
no  period  of  limitation  is 
provided  elsewhere  in  this 
sciiedule,  or  by  the  Code  of 
Civil  Procedure,  section  230. 


When  the  nght  to  sp- 
ply  accrues. 


Although  arts.  162—164,  166—170.  172,  173,  175  and  177  donotwi 
terms  refer  to  the  Code  of  Civil  Procedure,  an  examination  of  all  the 
articles  relating  to  '  applications '  in  this  schedule  shows  that  the 
applications  therein  contemplated  are  such  as  are  made  under  soiae 
section  of  the  Civil  Procednre  Code,  (Baimanekbai  v,  Manikji,  I.  L.  B^ 
7  Bomb.,  213.)  In  re  Ishen  Chunder  Roy,  I.  L.  R.,  6  Calc,  707,  it  was  said 
that  every  article  in  this  division  of  the  schedule  (No.  178  only  exoeF>ted) 
Rpecifically  related  to  some  case  pending  or  already  deeidid.  This  is 
Btrictly  correct,  except  perhaps  so  far  as  an  application  under  oec  526  of 
the  Code  (see  art.  176)  is  concerned.  The  general  words  in  art.  178  most 
be  construed  with  some  limitation  with  reference  to  the  words  thej 
follow.  (Govind  r.  Rungomoney,  I.  L.  R.,  6  Calc,  60.)  The  appUcatioa 
referred  to  in  art.  178  must  be  an  application  ejusdem  generis  with  the 
applications  already  specified.    (Ree  pp.  231,  232,  supra,) 

The  proceeding  to  which  art.  178  is  applied  must  amount  to  an  a^i* 
(*a/f>/»  by  a  party  to  suit.    The  act  of  an  arbitrator  in  handing  in  an 
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award  to   the  proper  officer  of  the  oonrt  under  sec.'  516  of  the  Civil      j877. 

Procedure  Code  is  not  an  application,    (Roberts  r.  Harrison,  I.  L.  B.,       .* 

7  Calc,  333.)  ^^^^  lyg^ 

The  application  nnder  art.  178  mnst  farther  be  an  application  for  the  ^. 
exercise  by  the  Court  of  powers  which  it  would  fiot  be  bound  to  exer-  pii^fj^jT 
cise  without  such  application.    The  article  does  not  apply  to  applications  ^^.^  ^^ 
to  the  Court  to  do  what  it  has  no  discretion  to  refuse,  nor  to  applica-  governed 
tious  for  the  exercise  of  functions  of  a  ministerial  character.  (Eylash  v.  by  the  art. 
Ramasami,  L  L.  R.,  4  Mad.,  172 ;  Vithol  v,  Vithojirao,  I.  L.  R.,  6  Bomb., 
586.) 

It  has  been  further  held  that  this  article  does  not  apply  to  an  applica- 
tion  to  reconstitute  a  suit  and  restore  it,  when  after  the  decree  a  refer- 
ence is  ordered,  but  the  case  is  struck  out  of  the  reference  list  for  want 
of  proeeoution.  The  article  was  not  intended  to  govern  every  applica- 
tion to  the  Court  in  reference  to  its  own  list,  such  as  an  application  to 
transfer  a  case  from  one  board  to  another,  to  transfer  a  case  to  the  bot- 
tom of  the  board  or  for  change  of  attorneys,  or  so  forth.  (Govind  Vs 
Bnngomoney,  I.  L.  R.,  6  Calc,  60.) 

Art.  178  does  not  apply  to  an  application  by  which  a  miscellaneous 
proceeding  (as  opposed  to  a  regular  suit)  is  initiated,  such  as,  an  applica- 
tion for  the  custody  of  minors  under  Act  IX  of  1861  :  an  application 
for  a  certificate,  under  Act  XL  of  1858  or  under  Act  XXYl I  of  18(K) ; 
or  an  application  for  probate  or  letters  of  administrution  (I.  L.  11., 
6  Calc,  707;  I.  L.  R.,  7  Bomb.,  213)  ;  or  an  application  to  the  District 
Court  for  the  purpose  of  foreclosing  a  mortgage  under  Beng.  Reg.  XVII 
of  18C6.  These  applications  are  not  made  under  the  Code  of  Civil 
Procedure,  and  are  not  ejusdem  generis  with  the  applications  specified 
in  the  schedule. 

As  the  Code  of  Civil  Procedure  imperatively  requires  the  Court  to  grant 
to  the  purchaser  a  certificate  of  sale  after  the  sale  has  been  duly  con- 
firmed, an  application  by  the  purchaser  to  set  the  Court  in  motion  to 
discharge  its  duty  by  executing  and  delivering  such  certificate  is  not 
governed  by  this  article.  (I.  L.  B.,  4  Mad.,  172  ;  I.  L.  R.,  6  Bomb.,  686.) 
The  grant  of  a  certificate  is  hardly  an  act  of  k  judicial  character. 

An  application  to  the  Court  by  one  of  the  parties  to  a  suit  after  it  has 
been  tried,  to  **  pronounce  judgment,"  or  by  a  party  to  an  award  after 
it  has  been  filed  in  Court,  to  **  pass  judgment  according  to  the  award/* 
is  not  governed  by  art.  178.  (Ishwar  Dass  v.  Dosibai,  I.  L.  R.,  7 
Bomb.,  316.) 

As  the  Court  is  not  bound  to  put  an  execution-purchaser  into  possession  what  an- 
until  such  purchaser  makes  an  application  to  the  Court  under  sec  318  plications 
of  the  Code,  such  application  is  governed  by  art.  178.  The  three  years  are  are  govern- 
to  be  computed  from  the  date  of  the  issue  of  the  certificate.    (Barsapa  ed  by  the 
r.  Morya,  I.  L.  R.,  3  Bomb.,  433  ;  Hanmantrav  v.  Subaji,  L  L.   R.,  8  aru 
Bomb.,  257.) 

A  right  to  apply  for  the  revival  of  a  suit  for  partition  which  had  been 
decreed  against  the  original  defendant,  who  died  after  the  decree 
but  before  the  usual  commission  for  partition  had  been  issued,  is  a 
right  which  accrues  from  day  to  day.  (Kedar  v,  Harra,  I.  L.  R.,  8  Calc^ 
420.) 

An  application  to  amend  a  decree  under  sec  206  of  the  Code  falls 
under  this  article.  (Goya  Pershad  v.  Sikri.  I.  L.  R.,  4  All.,  23.)  An 
application  under  sec.  372  of  the  Code  not  having  been  specially  pro- 
vided for,  is  governed  by  art.  178.    (I.  L.  B.,  8  Calc,  837.) 

An  application  by  the  legal  representative  of  a  decree- holder  for  the 
entry  of  his  name  in  the  place  of  that  of  the  decree-holder  is  governed 
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1877.      ^7  ^^B  article.    The  three  years  are  to  be  computed  from  the  time  of  the 
*      death  of  the  decree-holder,  except  where  the  execation  was  stayed  at  the 
ABT.  178.  ^°^®  ^7  *^  injunction.    (I.  L.  R.,  6  Bomb.,  29.) 

An  application  by  a  judgment*debtor  asking  the  Court  to  ascertdn 
and  determine  how  much  the  judgment-creditor  has  been  orerpaid  ii 
probably  goTenled  by  this  article.  Such  an  application  is  not  an  api^- 
oation  for  execution  within  the  meaning  of  art.  179.  (See  Muthoors  f. 
Mohunt,  22  W.  R.,  211.) 

An  application  to  reriye  a  previoua  application  for  execution  whidi 
had  been  temporarily  suspended  by  an  injunction,  or  by  reason  ol  sc 
order  under  sec.  280  of  the  Code  or  other  obstacle,  is  goremed  by  this 
article.  The  three  years  are  to  be  computed  from  the  £ite  on  which  the 
injunction  or  other  obstacle  is  removed.  (Kalyanbhai  r.  Ghanashaw, 
I.  L.  B.,  5  Bomb.,  29  ;  But!  f.  Nehal,  I.  L.  B.,  6  All.,  460.)  In  Booboo 
Payroo  v,  Syud  Nasir  Hossein,  2d  W.  B.,  183,  decided  under  the  old  law, 
Justice  Markby  threw  out  a  vague  suggestion  that  the  deoree-hc^da 
might  lose  his  remedy  if  he  were  dilatory  or  negligent  in  puxauing  U 
after  the  removal  of  the  obstacle. 

It  has  been  held  by  a  Division  Bench  of  the  Calcutta  High  Court, 
that  an  application  to  put  up  to  sale  a  portion  of  property  which 
the  applicant  has  caused  to  be  attached  in  execution  of  his  decree  is 
governed  by  this  article,  and  that  the  application  to  sell  such  property 
must  be  disallowed  if  made  more  than  three  years  after  the  date  of 
attachment.  (Joobraj  v.  Buhooria,  7  C.  L,  B.,  424.)  It  may  be  doubted, 
however,  if  the  right  to  apply  for  the  sale  of  property  does  not  aocroe 
from  day  to  day,  so  long  as  the  property  remains  under  attachment 

An  application  by  Government  or  the  Secretary  of  State  for  India  in 
Council  (0.  g.,  an  application  under  sec.  411  of  the  Code)  is  not  exempted 
from  the  operation  of  art.  178  or  of  any  other  article  in  this  Division 
of  the  schedule.    (Appaya  v.  The  Collector,  I.  L.  B.,  4  Mad.,  155.) 

Sec.  62?,         Art.  178  may  apply  to  applications  to  the  High  Court  under  sec  622  of 
Civ.  P.  C.    the  Code,  or  under  the  Charter  Act,  but  such  applications  will,  in  the 

exercise  of  the  Court's  discretion,  be  refused  if  not  made  mtkmU  dsUy. 

(See  Durga  Persod  v,  Sheo  Chum,  I.  L.  B^  4  AIL,  154  ;  In  re  Bossick 

Lall  Chatterjee,  15   W.  B,  518  ;  In  re  Madhub  Chunder  Giri,  I.  L.  R^ 

3Calo.,243.) 

Sec  230  ^^*  ^^^  ^^  ^^^  Code  prohibits  the  grant  of  a  second  or   later  ap- 

Civ  P  C,  plication  for  execution  of  a  decree  for  the  delivery  of  property  or  the 
payment  of  money  after  twelve  years  from  the  date  of  its  becoming 
final,  unless  the  judgment-debtor  has,  by  fraud  or  force,  prevented 
the  decree  from  being  executed.  The  e£fect  of  this  provision  is  to 
cut  down  the  right  of  a  judgment-creditor  to  make  an  indefinite  number 
of  successive  applications  for  the  execution  of  an  unsatisfied  decree  for 
money  or  other  property.  (Ashootosh  r.  Durgachum,  I.  L.  B^  6  Cak.. 
504.)  Even  if  the  second  or  later  application  for  execution  is  not 
barred  by  the  ordinary  provisions  of  the  Law  of  Limitation  (art.  179). 
it  may  be  barred  by  the  provisions  of  sec.  230,  provided  a  previous 
application  for  execution  had  been  actually  made  under  t/UU  section,  and 
such  application  had  boen  (granted  by  the  Court  under  sec.  245  of  the 
Code.  (Dewan  Ali  r.  Soroshibala,  1 0 C.  L.  R.,  1 1 1  s  (S.  C.)  I. L.  B..  8  Calc^ 
297.  See  also  I.  L.  R.,  6  Calc,  504  ;  I.  L.  B.,  5  Bomb.,  245  ;  I.  L.  R.. 
2  AH.,  275;  I.  L.  R.,  1  Mad.,  40.3.)  An  application  on  which  only  ■ 
notice  uuder  sec.  248  is  isRued,  is  not  an  application  granted  within  tbe 
meaning  of  sec.  230.  (Chengaya  v.  Appasami.  I.  L.  B.,  6  Bfad..  171) 
The  second  or  later  application  here  referred  to  is  a  substantive  applica- 
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tion  for  exeoation  under  seo.  235  of  the  Code,  and  not  merely  an  amending^        ^^ 
petition  or  an  application  to  carry  on  proceedings  already  commenced.      1B77. 

(Panaul  <?.  Kishenmonee,  9  C.  L.  R.,  297.)    But  an  application  for  process       

against  the  person  or  the  property  of  the  debtor,  in  addition  to  or  in  ^^'^'  ^79. 
lien  of  processes  already  obtained,  is  an  independent  substantive  applica- 
tion. (See  Sreenath  r.  Yusoof,  9  C.  L.  R.,  334  ;  I.  L.  R.,  7  Bomb..  214, 
217.)  As  to  force  or  fraud,  see  I.  L  R.,  4  Mad.,  172,  and  I.  L.  R.,  6  Mad., 
866.  Under  seo.  230  of  Act  X  of  1877  as  it  stood  before  it  was  amended 
by  Act  XII  of  1879,  it  was  necessary  to  satisfy  the  Court  that  due  dili- 
gence had  been  osed  to  obtain  satisfaction  under  the  previous  order  for 
execution.  Under  the  law  as  it  notv  stands,  the  question  whether  the 
decree-holder  has  acted  with  sufficient  diligence  or  not  does  not  arise. 
(See  I.  L.  R.,  6  Calc,  504.) 

The  last  para,  of  sec.  230  of  the  Code  of  1877  gave  three  years'  grace  to 
holders  of  decrees  which  were  tweWe  years*  old  on  the  date  on  which 
it  was  passed,  viz.  the  30th  March  1877.  (Damodar  p.  Uttum,  I.  L.  R.. 
7  Bomb.,  214.)  Seo.  230  of  the  present  Code,  which  was  passed  on  the 
17th  March  1882,  gives  decree-holders  whose  decrees  were  twelve  years*  old 
en  that  date  a  similar  grace  for  three  years  from  that  date.  But  holders 
of  decrees  which  were  twelve  years*  old  on  the  30th  of  March  1877  or  at 
any  time  before  the  30th  March  1880,  and  which  have  once  enjoyed  the 
benefit  of  the  three  years'  grace  under  the  Code  of  1877,  cannot  claim 
another  three  years  under  the  Code  of  1882.  A  decree  which  has  once 
become  dead  or  unexecu  table  cannot  be  revived  by  a  subsequent  statute 
without  express  words  to  that  effect.  (See  Musharaf  v.  Ghalib,  I.  L.  R., 
6  All..  189,  F.  B.,  as  explained  in  Bhawani  v.  Daulat,  I.  L.  R.,  6  All.,  388.) 
A  Division  Bench  of  the  Madras  High  Court  has  gone  further  and  held 
that  an  application  for  execution  made  and  granted  under  sec.  230  of 
the  Code  of  1877,  or  anything  done  under  that  section  of  the  Code  of 
1877,  cannot  affect  an  application  made  after  the  Code  of  1882  came  into 
force.  It  has  been  held  by  the  same  Bench  that  a  decree  of  18G6. 
although  it  had  enjoyed  the  benefit  of  the  three  years*  grace  under  the 
Code  of  1877.  is  protected  for  another  three  years  by  the  last  para  of  sec. 
230  of  Act  XIV  of  1882.   (Ganapathi  v.  Balasundra,  I.  L.  R.,  7  Mad.,  640.) 

Seo.  230  of  the  Code  of  Civil  Procedure,  which  is  expressly  referred  to 

in  arts.  178  and  179  only,  do  not  control  the  provisions  of  art.  180  ;  so 

that  a  decree  of  the  High  Court  on  its  Original  Side  may  be  executed 

even  after  the  expiry  of  the  twelve  years  mentioned  in  sec.  230.    (Maya- 

bhai  r.  Tribhuvandas,  I.  L.  R.,  6  Bomb.»  258  ;  Ganapati  v.  Balasundra, 

I,  L.  R.,  7  Mad.,  540.) 

nAa<.r4T^:»»  «f  «.»t.i;^«»;«-  Period  Time  from  which  period 

Description  of  ap[>lication.  ^^  limitation,  begins  to  run. 

•179. — For  the  execution  of  Three  years;  or,  1  The  date  of  the  de- 
a  decree  or  order  of  any  where  acertified  cree  or  onler,  or 
Civil  Court  iiot  proviiled  copy  of  the  de-  2  (where  there  hns 
for  by  No.  180  or  by  the  cree  or  order  has  beeu  an  appeal)  the 
Code  of  Civil  Procedure^  been  registered,  date  of  the  final  de- 
section  230.  six  years.  cree  <»r  order  of  the 

Appellate  Court,  or 


•  The  period  during  tdiich  tlie  Collector  can* exercise,  or  jierforni  in  respect  of 
the  jud^^ent-debtnr's  immoveable  property,  or  any  part  thereof^  any  of  the  powers 
or  duties  conferred  or  imposed  on  liiin  by  sees.  322  to  325  of  the  Civil  Procedure 
Code,  shall  be  e.xcluded  in  calculatint;  the  period  of  limiution  applicable  to  (be 
execution  of  any  decree  affected  by  the  provisions  of  sec.  823(i  in  respect  of  any 
remedy  of  which  the  decree-holder  has  thereby  been  temporarily  deprived^sec. 
S2»a,  Civil  Procedore  Code. 
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'  **'''  Descriptton  of  application.  ,  ,?«!»<»?.  Time  from  which  period 

'^  ^*^  of  limitation,  begins  to  nuu 


ABT.  17^. 


3  (where  there  bfta 
been  a  review  of 
judgment)  the  date 
of  Uie  decision  pm- 
ed  on  the  review,  or 

4  (where  the  applica- 
tion next  hereinafter 
mentioned  has  been 
made)  the  date  of 
appljins  in  accord, 
ance  with  law  to  tha 
proper  court  ^r 
execuUon,  or  to  take 
some  step  in  aid  of 
execution,  of  the  de- 
cree or  order,  or 

5  (where  the  notice 
next  hereinafter 
mentioned  has  been 
issued)  the  date  of 
issuing  a  notice  under 
the  Code  of  Civil 
Procedure,  sectioa 
248,  or 

6  (where  the  applica- 
tion is  to  enforce  any 
payment  which  the 
decree  or  order  di- 
rects to  be  made  at 
a  certain  daU*)  such 
date. 

Explanation  J. — 
where  the  decree  or 
order  has  been  pass- 
ed severally  in  favour 
of  more  persons  than 
one,  distinguishing 
portions  of  the  sab^ 
jcct-matter  as  pay- 
able or  deliverable 
to  each,  the  applica- 
tion mentioned  in 
clause  4  of  this  num- 
ber shall  take  efi^ct 
in  favour  only  of 
such  of  the  said  per- 


♦  The  words  »*  certain  date  "  have  been  substituted  lor  the  words  '*  specified 
date  "  by  Act  XII  of  1879. 
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I>«c,iptioaof.ppHe.aon.  ^,f^^^^^        ^""'J^JH.t'tr"'       ^i!!; 

sensor  their  repre*  ^^'^'  ^^^* 
sentatives  as  it  may 
be  made  by.  But 
when  the  decree  or 
order  has  been  pass- 
ed jointly  in  fiiTOur 
of  more  persons  than 
one,  such  applica- 
tion, if  made  by  any 
one  or  more  of  them, 
or  by  his  or  their 
representatives,  shall 
take  efiect  in  favour 
of  them  all. 

Where  the  decree  or 
order  has  been  pass* 
ed  severally  against 
more  persons  than 
one,  distinguishing 
portions  of  the  sub- 
ject-matter as  pay- 
able or  deliverable 
by  each,  the  appli- 
cation shall  take 
effect  against  only 
such  of  the  said  per- 
sons or  their  repre- 
sentatives as  it  may 
be  made  against. 
But  where  the  decree 
or  order  has  been 
passed  jointly  against 
more  persons  than 
one,  the  application, 
if  made  against  any 
one  or  more  of  them^ 
or  against  his  or 
their  representatives, 
shall  take  efiect 
against  them  all. 

Explanation  IT, — 
"  Proper  court" 
means  the  court 
whose  duty  it  is 
(whether  under  sec- 
tion 226  or  227  of 
the  Cftde  of  Civil 
Procedure  or  other- 
wise) to  execute  the 
decree  or  order. 
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Act  XV 

OF 
1877. 

ART.  179. 

Applica- 
tion for 
execution 
of  decree. 


What 
decrees  or 
orders 
come 
under  art. 
179. 


What  law- 
applicable 
to  applica- 
lioiis  made 
after  the 
l«t  Oct. 
1877. 


SECOND  SCHEDULE— Third  Divisiow:  Applications— (confti) 

"  Application  for  the  execution  of  a  decree  or  order  of  any  Civil  Conrt 
not  provided  for  by  No.  180  or  by  the  Code  of  Civil  Procedure,  sec.  230." 

An  *'  application  for  execution  *^  is  a  substantive  application  under 
sec.  235  of  the  Code,  or  otherwise  by  which  proceedings  in  execution  are 
eommenced,  and  not  merely  an  incidental  application  to  carry  on  pro- 
ceediug^  already  commenced.  (See  Chunder  Coomar  r.  Bhogabatty, 
I.  L.  R.,  3  Calc,  235  ;  Penaul  Huq  v.  Kishenmunee,  9  C.  L.  R.,  207.)  An 
application  which  is  in  substance  an  application  made  with  the  object 
of  moving  the  Court  to  proceed  in  the  matter  of  a  former  application 
which  had  been  postponed  or  otherwise  stayed  is  not  governed  by  this 
article.  (Raghubans  v.  Sheosaran,  I.  L.  R.,  5  All.,  243  ;  Issurrec  r.  Abdool, 
I.  L.  R  ,  4  Calc.  416  ;  Buti  v.  Nehal,  I.  L.  R.,  5  AU..  469.)  But  a  subse- 
quent application  for  an  altogether  distinct  process  cannot  be  a 
continuance  of  previous  proceedings.  (I.  L.  R.,  7  Bomb.,  293  ;  I.  L.  R., 
7  Mad.,  595.)  As  to  what  is  or  is  not  tk/resk  application,  see  notes  to 
art.  178.  and  p.  655,  infra.  An  application  to  enforce  an  agreemrnt  (sanc- 
tioned by  the  Court)  by  which  execution  is  deferred,  but  is  liable  to  be 
again  proceeded  with  if  the  judgment-debtor  makes  default  in  paying 
certain  instalments,  is  not  an  **  application  for  the  execution  of  a 
decree,*'  though  such  application  seeks  as  a  result  the  execution  of  tho 
original  decree.  (Sham  v.  Piari,  I.  L.  R..  5  All.,  59C.)  An  application 
by  the  judgment-debtor  asking  the  Court  to  ascertain  how  much  the 
judgment-creditor  ha$4  been  overpaid,  is  not  an  application  for  the  txe^ 
oution  of  a  decree.    (Muthoora  v.  Mohnnt,  22  W.  R..  21 L) 

Where  in  a  suit  for  possession  and  mesne  profits  the  Court  retfreet 
the  enquiry  as  to  the  amount  of  mesne  profits  under  sec.  212  of  the  Code, 
the  decree  for  possession  is  only  a  partial  decree  in  the  suit.  In  such  a 
case  there  is  to  be  a  further  enquiry  after  the  decree,  and  a  further  decree 
in  respect  of  mesne  profits.  There  can  be  no  application  for  execution  of 
the  decree  for  mesne  profits  until  the  amount  due  is  ascertained.  (DUdar 
V,  Mujudunnissa,  I.  L.  R ,  4  Calc,  629 ;  Baroda  r.  Ferguson,  11 C.  L.  R.,  17.) 

A  summary  decision  or  order  as  well  as  a  decree  or  order  made  in  a 
regular  suit  falls  within  this  article.  Under  sec.  22,  Act  XIV  of  1859, 
and  art.  166,  Act  IX  of  1871,  one  year  only  was  allowed  for  the  execution 
of  summary  decisions,  such  as  those  under  sec.  63,  Act  XX  of  1866.  (See 
Mina  Kenwari  v.  Juggut,  I.  L.  R.,  10  Calc,  196.  P.  C.)  No.  180  applies  to 
decrees  of  the  High  Courts  of  Calcutta,  Madras,  and  Bombay  in  the 
exercise  of  their  ordinary  original  civil  jurisdiction,  and  to  ordera  of  Her 
Majesty  in  Council.  An  order  for  costs  passed  by  the  High  Court  in  ita 
Appellate  Side,  on  the  rejection  of  a  petition  for  leave  to  appeal  to  Her 
Majesty  in  Council,  is  governed  by  art.  179.  (See  Hurro  v.  Bhapendro, 
I.  L.  R.,  6  Calc,  201.) 

As  to  the  provisions  of  sec  230  of  the  Ck>de,  see  notes  to  art.  178. 

So  long  as  Act  IX  of  1871  was  in  force.  Act  XIV  of  1859  gOTemed 
all  applications  for  the  execution  of  a  decree  passed  in  any  suit  insti- 
tuted before  the  Ist  April  1873.  Aot  IX  of  1871  was  wholly  repealod 
by  Act  XV  of  1877.  This  latter  Aot  contains  no  saving  clause  similar 
to  that  in  aeo.  1  of  Act  IX  of  1871,  which  made  the  Act  of  1871 
inapplicable  to  any  suit,  or  to  any  application  in  any  suit,  instituted 
before  the  Ist  April  1873.  Arts.  179  and  180  of  Act  XV  of  1877,  there- 
fore, operate  from  the  date  on  which  they  came  into  force  as  regards 
all  ne?o  applications  for  execution  made  on  or  after  the  1st  October 
1877.  (See  Becharam  v,  Abdul,  I.  L.  R.,  11  Calc,  65  ;  Juggomohunr. 
Luchmessur,  I.  L.  R.,  10  Calc.  748  ;  Gurupadapa  v,  Virbhadrapa,  I.  L.  B^ 
7  Bomb.,  459  ;  and  pp.  210,  219,  and  507,  supra.) 

By  reason  of  the  provisions  of  sec  6,  Act  I  of  1868,  applioatiosis  for 
execution  made  before  the  Ist  October  1877  and  prnding  on  that  date 
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are  goyerned  by  Aot  IX  of  1871  or  Act  XIV  of  1859,  according  as  the  1877. 
suit  m  wbioh  the  decree  was  passed  was  instituted  after  or  before  the  — 
1st  of  April  1873.    (See  I.  L.  R.,  10  Calc,  748,  and  p.  507,  iupra.)  ABT.  179. 

For  the  proTisions  of  sees.  20  &  21,  Act  XIV  of  1859,  on  the  sabject  Ruliiigs 
of  execution  and  the  interpretation  put  upon  them,  see  6  W.  R.,  Mis.,  under  Act 
98,  P.  B. ;  7   W.  R.,  515,   F.  B. ;  14  W.   R.,  P.  C.   21  ;  17   W.  R.,  292,  XIV. 
P.  C. ;  11  B.  L.  R.,  23,  P.  C. ;  21  W.  R.,  97,  P.  C. ;  I.  L.  R.,  2  AIL,  792,  P. 
0. ;  I.  L.  R.,  3  Calc,  47,  P.  C. ;  and  I.  L.  R..  10  Calc,  196,  P.  0. 

For  the  provisions  of  arts.  167  U  168,  Act  IX  of  1871,  on  this  subject  Ruling 
and  the  interpretation  put  upon  them,  see  21   W.  R.,  410 ;  22  W.  R.,  under  Act 
512,  F.  B.  ;  23  W.  R.,  282  ;  I.  L.  R.,  1  AIL,  231  ;  I.  L.  R.,  2  Calc,  336,  F.  IX. 
B. ;  I.  L.  R.,  3  Calc,  235,  F.  B. ;  I.  L.  R.,  3  Bomb.,  294 ;  I.  L.  R.,  10  Calc, 
861,  F.  B. 

Where  an  informal  application  for  execution  is  not  dismissed,  but  D^fe  of 
allowed  to  be  amended,  the  date  of  the  amendment  is  not  the  date  of  appi loa- 
the appUoation.    The  original  date  on  which  the  application  was  first  tiuu. 
made  is  the  date  of  the  application.    (Fuzloor  v.    Altaf,    I.  L.  R., 
10  Calc,  541.)    See  notes  to  sec.  4. 

On  the  presentation  of  the  last  of  a  series  of  applications  made  for  Adjndica- 
the  execution  of  a  decree,  the  Court  may,  and  should,  consider  the  tiou  of 
question  whether,  on  the  date  of  making  a  prior  application,  the  decree  question  of 
sought  to  be  enforced  was  barred  by  limitation.  Ihe  fact  that  the  hmitatiou. 
judgment^ebtor,  though  served  with  a  notice,  under  sec  248  of  the 
Code,  did  not,  on  that  occasion,  appear,  or  urge  the  plea  of  limitation, 
will  not  affect  the  question.  (See  10  W.  R.,  F.  B.,  8 ;  and  I.  L.  R., 
3  Calc,  618.)  If  the  Court  did  not  then  (for  alleged  want  of  authority 
or  otherwise)  adjudicate  upon  the  question  of  limitation,  it  will  not  be 
debarred  from  trying  the  question  now.  (Delhi  and  London  Bank  v. 
Orchard,  I.  L.  R.,  3  Calc,  47,  P.  C.)  But  if  the  Court,  on  such  prior 
application,  had  ordered  execution  to  issue,  or  had  otherwise  adjudicated 
upon  the  question  of  limitation,  it  would  be  now  precluded  from  trying 
the  question  again.  The  principle  of  the  general  doctrine  of  ret  judicata 
applies  to  execution  cases.  (See  Mungul  Persad  v.  Grijakant,  1.  L.  R.. 
8  Calc,  61,  P.  C. ;  Ramkirpal  v.  Rupkuari.  I.  L.  R.,  6  AIL,  269,  P.  C. ;  and 
Bimdey  r.  Romesb.  I.  L.  R.,  9  Calc,  65.  See  also  pp.  98  and  511,  supra.) 
A  court  to  which  a  decree  has  been  transferred  for  execution  has 
jurisdiction  to  determine  whether  or  no  such  decree  is  barred  by  limita- 
tion. (Nursing  v.  Hurryhur,  I.  L.  R.,  5  Calc,  897  ;  and  Leake  v,  Daniel, 
10  W.  R.,  F.  B.,  10.) 

For  purposes  unconnected  with  execution^  the  validity  of  a  decree  is  Bnrred 
not  affected  by  an  application  for  its  execution  being  barred  by  limit-  decree  not 
ation.  Such  a  decree,  even  if  ex  parte^  would  still  be  conclusive  evidence  invalid. 
of  matters  decided  by  it.    (Birchunder  r.  Hurrish  Chunder,  I.  L.  R., 
3  Calc,  383.) 

Where  a  certified  copy  of  the  decree  or  order  has  been  registered,  the  period  of 
decree-holder  gets  six  years  instead  of  three  years  to  execute  his  decree.   8  or  6  yeara 

The  period  of  limitation  in  the  case  of  an  ordinary  decree  is  to  be  computed 
computed  from  the  date  of  the  decree  or  order,  if  there  has  been  (a)  no  from  what 
appeal,  (ft)  no  review  of    judgment,  (c)   no  previous   application  for  t^ntea. 
execution  or  to  take  some  step  in  aid  of  execution,  and  {d)  no  notice  Clauses  1 
issued  under  sec.  248  of  the  Code.    But  where  the  decree  or  order  directs  ^  ^' 
a  payment  to  be  made  at  a  certain  future  date,  the  period  of  limitation 
for  an  application  to  enforce  such  payment  is  to  be  computed  from 
such  date,  and  not  from  the  date  of  tiie  decree  or  order.    A  decree 
for  possession  and  mesne  profits  to  be  ascertained  in  execution  is,  so 
far  as  the  decree  for  mesne  profits  is  concerned,  only  an  interlocu- 
tory order  which  does  not  become  a  final  decree  until  the  amount  of 
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mesne  profits  payable  by  the  judgment-debtor  it  ascertained  and 
directed  to  be  paid.  (Baroda  v.  Fergusson,  11  G.  L.  B.,  17.  See  also 
I.  L.  R.,  4  Calc.  629 ;  I.  L.  R.,  8  Mad.,  137.) 

The  meaning  of  the  words  **  where  there  hue  been  an  appeal/'  or  of 
the  words  "  tlie  final  decree  or  order  of  the  Appellate  Court,'*  has  not 
yet  been  definitely  settled.  There  can  be  no  doubt,  however,  that  where 
the  law  allows  an  appeal  from  the  decree  or  order  which  is  sought  to 
be  executed,  and  an  appeal  has  been  actually  preferred  against  such 
decree  or  order,  and  admitted  by  the  Appellate  Court,  the  date  of  the 
final  decree  or  order  of  the  Appellate  Court  is  the  point  from  which 
limitation  runs. 

The  period  of  limitation  is  not  to  be  computed  from  the  date  of  the 
orig^inal  decree,  although  that  decree  is  affirmed  by  the  Appellate  Court. 
(See  Luchman  Pershad  v.  Kishen  Persad,  I.  L.  R.,  8  Calc,  218,  F.  B. ;  and 
Ramchurn  v.  Lukhikant,  16  W.  R.,  F.  B.,  1.)    The  decree  of  the  Appel- 
late Court  is  the  final  decree  and  the  decree  in  the  case,  whether  the 
decree  of  the  lower  Court  is  reversed,  or  modified  or  affirmed.    (Ibid.} 
It  has  been  held,  in  some  cases  v/wonnected  with  the  interpretation  of 
this  article,  that  an  order  allowing  an  appeal  to  be  withdrawn,  or  dis- 
missing au  appeal  for  default j  cannot  be  treated  as  Uie  final  decree  in  the 
cose.    (See  Uingan  -v.  Ganga.  I.  L.  R.,  1  All.,  293  ;  Gour  Chunder  r.  (3our 
Mohnn,  5  W.  R.,  Misc.,  11  ;  Virasami  r.  Monnomany,  4  Mad.,  32.)    Simi- 
larly, it  has  been  said  that  an  order  dismissing  a  special  appeal  without 
confirming  the  decree  of  the  lower  Court  does  not  supersede  such  decree. 
(17  W.  R.,  292,  297,  P.  C.)    But  these  questions  do  not  arise  under  oL  2 
of  art.  179.    Limitation  as  regards  the  execution  of  the  original  decree 
(supposing  it  has  not  been  reversed  or  modified)  runs  from  any  final 
order  passed  on  the  appeal. 

Even  where  execution  has  been  applied  for  before  the  date  of  the  Appel- 
late  Court's  decree,  the  decree-holder  will,  in  a  mbeequent  applicatiou.  be 
entitled  to  compute  the  period  of  limitation  from  the  date  of  the  Ap- 
pellate Court's  decree.  (Venkataraayalu  v.  Narsimah,  I.  L.  R.,  2  Mad., 
174.    See  also  I.  L.  R.,  2  All.,  763.) 

In  the  opinion  of  a  Division  Bench  of  the  Calcutta  High  Court,  even 
in  a  case  where  the  law  does  not  allow  an  appeal  from  a  decree,  the  order 
of  the  Court  to  which  an  appeal  has  actually  been  preferred,  rejecting 
the  appeal  on  the  ground  that  no  appeal  would  lie,  is  the  final  order  from 
which  limitation  runs.  (Wazir  Mahton  r.  Lulit  Sing,  I.  L.  R.,  9  Calc.  100.) 
In  this  case  it  was  observed  by  the  Court  that  any  order  by  which  an 
appeal  is  disposed  of,  is  the  final  order  of  the  Appellate  Court. 

Where  an  appeal  is  presented  but  not  admitted  or  registered,  on  the 
ground  of  deficiency  of  the  court-fees,  it  cannot  be  said  that  there 
**  has  been  appeal "  within  the  meaning  of  this  article.  (Dianut  r.  Wajid, 
I.  L.  R.,  6  All.,  439.) 

The  language  of  this  clause  is  not  inapplicable  to  cases  where  a  pari 
only  of  a  decree  has  been  appealed  against.  But  it  has  been  held  that 
where  one  of  three  defendants  against  whom  a  decree  has  been  passed  ap- 
pealH  against  the  decree  only  so  far  as  it  affects  himself  dji^  his  sitarr  of  the 
property,  or  where  the. decree  against  which  he  prefers  an  appeal  does 
not  proceed  on  any  ground  common  to  all  the  defendants,  the  appeal  does 
not  prevent  time  from  running  so  far  as  the  non-appealing  defendants  are 
concerned.  Where,  however,  an  appeal  by  one  imperils  the  whole  decree 
(see  sec.  544  of  the  Code),  time  dees  not  run  against  the  decree-holder, 
even  so  far  as  the  non-appealing  defendants  are  oonoerned.  (See 
Hurro  Prosad  r.  Enayet,  2  C.  h.  R.,  471  ;  Mullick  v.  Mahomed,  I. 
L.  R.,  6  Calc,  194  ;  Sangram  r.  Bujarat,  I.  L.  R.,  4  All.,  36.)  In  Gun- 
gamoyee  v.  Shib  Sunker,  3  C.  L.  R.,  430,  and    Basant  Lai  r.  Kaj- 
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munnissa,  I*  L.  B.,  6  All.^  14,  this  qualification  of  the  language  of  the      I877. 

article  does  not  appear  to  have  been  approved  of.    In  the  former  case       ' 

it  was  observed,  that  in  cl.  2  of  this  article,  "  there  are  no  qualifying  ^^.^  I'jg^ 
words  as  to  &^  whom  the  appeal  is  to  be  made,  or  what  the  nature:  of 
this  appeal  to  be  made  should  be  ;  but  simply  that  when  there  ha*  been 
an  appeal,  the  time  shall  begin  to  run  from  the  date  of  the  Jinal  decree 
or  order  of   the  Appellate  Court." 

A  sued  B  for  possession  of  certain  land  and  to  recover  damages.  The 
Mnnsiff  decreed  poRsession.  but  dismissed  the  claim  for  damages.  On 
appeal,  the  Judge  affirmed  the  decree  for  possessiou,  and  remanded  the 
case  for  adjudication  as  to  the  amount  of  damages  due.  In  special 
appeal  to  the  High  Court,  the  Judge's  decision  as  to  possession  was 
modified,  but  his  order  of  remand  was  not  interfered  with.  In  the  mean' 
titne,  the  Munsiff  decreed  damages,  and  ou  appeal  that  decree  was  confirmed 
by  the  Judge.  An  application  for  execution  of  this  second  decree  of  the 
Judge  is  not  barred  if  made  within  three  years  of  the  decree  of  the 
High  Court.  (See  Imam  v.  Dassandhi.  I.  L.  R.,  1  All..  508.)  In  this 
case  the  appeal  to  the  High  Court  against  the  tvhole  decree  imperilled 
the  Judge's  order  remanding  the  case  as  to  the  claim  for  damages,  and 
the  second  decree  of  the  Judge  awarding  damages  might  have  been 
nullified  if  the  High  Court  had  interfered  with  the  order  of  remand. 
Where,  however,  a  suit  for  possession  of  land  and  of  moveable  properties 
having  been  decreed,  defendant  appealed  as  regards  the  moveables  only, 
no  question  being  raised  in  the  Appellate  Court  in  the  matter  of  the 
land,  it  was  held  that  (under  sec.  20,  Act  XIV  of  1859,  which  made  no 
ireference  to  appeals)  the  appeal  and  plaintiffs  appearance  in  the 
Appellate  Court  to  resist  the  appeal  did  not  serve  to  keep  in  force  the 
decree  for  the  land,  (Sreenath  v,  Brojonath,  13  W.  R.,  309.)  Where 
the  High  Court,  affirming  the  Judge's  decision  in  part,  remands  the 
ease  for  further  investigation  on  certain  points,  and  a  final  decree  then 
passed  by  the  Judge  is  subsequently  upheld  by  the  High  Court  in  its 
entirety,  limitation  runs  from  the  date  of  this  last  judgment.  (Shaik 
Fuzl  r.  Doolun,  5  W.  R.,  Misc.,  6.) 

The  appeal  referred  to  in  this  clause  is  apparently  an  appeal  from  the  Appeal 
decree  or  order  which  is  sought  to  be  executed,  and  not  an  appeal  from  an  from  orders 
order  dismissing  an  application  to  set  aside  the  decree  under  sec.  108  of  in  proceed^ 
the  Code.    (See  Sheo  Persad  f.  Anrudh,  I.  L.  R.,  2  All.,  175.)    But  mi^ff'"/^^ 
Lutful  Huq  V.  Shumbhudin,  I.  L.  R.,  8  Calc,  248,  it  was  held  that  as  decree, 
such  an  appeal  really  kept  the  decree  open,  it  nras  an  appeal  within  the 
meaning  of  this  clause.    Similarly  it  has  been  held  that  where  an  appeal 
from  a  decree  passed  on  a  review  of  judgment,  sets  aside  the  decree 
made  on  review,  an  application  to  execute  the  original  decree  is  not  bar- 
red, if  it  is  made  within  three  years  of  the  order  in  the  appeal.    (Narsing 
V,  Modho.  I.  L.  R.,  4  All.,  274.)    An  appeal  from  an  order  passed  in 
course  of  execution  of  a  decree  is,  probably,  not  an  appeal  within  the 
meaning  of  this  clause,  though  where  the  order  of  the  Appellate  Court 
in  the  execution  proceeding  is  itself  capable  of   being  executed,  an 
application    for   the    execution  of  such  order    will  not  be  barred   if 
made  within  three  years  from  the  date  of  the  order.    (See  Hulasi  r. 
Maiku,  I.  L.  R.,  6  All.,  236.)    Resisting  an  appeal  preferred  by  the 
judgment-debtor  from  an  order  in  an  execution    proceeding,  is    not 
sufficient  to  keep  alive  the  original  decree.    (Kris to   v.  MiUiabat,  I. 
L.  R.,  5  Calc,  696.) 

The  word  *  appeal  *  includes  an  appeal  to  Her  Majesty  in  Council,  Appeal 
and  the  Judicial  Committee  of  the  Privy  Council  is  an   "  Appellate  i"^'"^** 
Court  "  within  the  meaning  of  this  article.    (Narsing  r.  Narain,  I.  L.  *PP**^'^ 
R.,  2  AU.,  763.    See  also  Gopal  v.  Joyram,  I.  L.  R.,  7  Calc,  620.)  c^J^ciU 
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l^Tj,      If  the  application  is  to  enforce  an  order  of  Her  Majesty  in  Ooiuual 

'      affirming  a  decree  of  the  High  Court  on  its  appellate  side,  art.  180  will 

ART.  179>  ^^^^^^  the  case,  in  the  same  way  as  it  governs  such  orders  on  appeals 

from  the  ori/finul  side  of  the  High  Court.    (Luchman  ©.  Kishen  Persad, 

I.  L.  R.,  8  Calc,  218,  F.  B.)   If,  however,  the  application  is  only  to  execnta 

the  decree  of  the  High  Court,  the  order  of  Her  Majesty  in  Council  will 

give  him  a  new  start  under  cl.  2,  art.  179.    (See  I.  L.  R.,  2  All.,  763.) 

CI.  3.  "  (Where  there  has  been  a  review  of  judgment)  the  date  of  tbo 

Wliere        decision  passed  on  the  review."    It  is  only  where  an  application  for  a 

there  has     review  has  been  granted  and  a  decision  passed  on  review,  that  this 

been  a  r«-   clause  applies. 

view.  "^his  clause  does  not  indicate  as  to  how  time  should  run  when  the 

review  is  confined  to  a  part  only  of  the  judgement  and  decree.  But 
it  has  been  held  (in  a  case  unconnected  with  the  oonstrnoUon  of  this 
clause)  that  even  where  the  application  for  review  is  granted  in  part,  the 
amended  decree  is  tlie  final  decree  in  the  case.  ( Jojkissen  v.  Ataoor, 
I.  L.  R.,  6  Calc,  22.)  Under  Act  XIV  of  1859,  though  an  applioatwn 
for  review  did  not  keep  a  decree  alive,  opposition  to  the  application  by 
the  decree-holder  was  treated  as  a  proceeding  taken  for  keeping  the 
decree  in  force.  (Bibee  Luteofun  o.  Raj  Rup,  19  W.  R.,  185.)  ResistiDg 
an  appeal  or  a  review  does  not  give  a  new  start  under  Act  XV  of  1877. 
Resulting  is  not  applying^  Besides,  in  the  case  of  an  appeal,  nothing 
is  done  in  the  proper  or  first  court.  (See  Kristo  v.  Mahabat,  I.  L.  E., 
5  Calc,  595.) 
o|  ^  Under  cl.   4  of  art.  179,  limitation  runs  from  "  the  date  of  apply- 

'   '  ing  in  accordance  with  lawio  the  proper  court  for  execution,  or  to  take 

some  step  in  aid  of  execution  of  the  decree  or  order." 
Proceeding  Under  sec.  20,  Act  XIV  of  1859,  limitation  ran  from  the  time  of  '*  some 
to  enforce  proceeding  to  enforce  the  decree  or  order,  or  to  keep  the  same  in  force,** 
or  keep  in  Under  arts.  167  and  168  of  Act  IX  of  1871,  limitation  ran  from ""  the 
force  the  date  of  applying  to  the  Court  to  enforce  or  keep  in  force  the  decree  or 
^'^rT^^A  order."  IJnder  Act  XIV,  every  application  for  execution  bond  fide 
uii<ier  Act  made,  and  all  acts  done  either  by  the  Court  or  by  an  officer  of  the 
"^    •  Court,  or  bond  fide  by  the  applicant,  for  enforcing  a  decree  or  keeping 

it  in  force,  was  sufficient  to  keep  alive  the  decree.    But  the  mere  pen- 
dency of  proceedings  struck  oft  the  file  for  want  of  prosecution  was 
not  sufficient.    (Ram  Sahaye  v.  Degum  Singh,  6  W.  R.,  Misc.,  98,  F.  B.) 
A  merely  colorable  proceeding  taken  to  save  the  time  was  insufficient. 
(Tabbur  v.  Motee,  8  W.  R.,  306.)    So  long  as  there  was  a  litis  contcstatia 
between  the  parties,  the  pendency  of  a  bond  fide  proceeding  in  which 
such  contest  arose  took  the  case  out  of  the  operation  of  limitatioa. 
(Maharajah  V.  Bui  ram,  14  W.  R.,  P.  C,  21.)    Where  an  execution-sale 
was  stayed  on  condition  that  the  subsisting  attachment  should  remain 
in  force,  the  striking  off  of  the  execution-proceedings  did  not  affect 
the  rights  of  the  decree-holder.    (Mungul  Persad  v.  Grijakant,  I.  L.  R., 
8  Calc,  51,  P.  C.)    An  attachment  operated  as  a  continuing  proceeding. 
(4  Mad.,  316.)    A  bond  fide  application  made  to  a  court  leiihout  jnriS' 
diction  might  be  sufficient.  (Hiralall  v.  Budridas,  I.  L.  R.,  2  All.,  792,P.C.) 
Applying;        Under  Act  IX  of  1871,  a  perfectly  abortive  application    which  was 
to  enforce    meant  by  the  execution-creditor  to  be  abortive,  and  under  which  nothing 
or  k**ep  in    whatever  was  done,  served  to  keep  the  decree  alive  for  three  years  from 
force  the      f^^^Q  ^^te  of  such  application.    It  was  not  necessary  that  the  application 
decree  should  have  been  mode  bond  fide  with  the  object  of  reaping  the  f  raits 

un.ier  Act  ^^  ^j^^  decree.  (Eahau  Chunder  v.  Prannath,  22  W.  R.,  512.  F.  B  ;  FaU 
Bux  V.  Sadut  Ali,  23  W.  R..  2S2.)  The  pendenry  of  an  application  did 
not  serve  to  keep  the  decree  in  force.  Limitation  commenced  to  run  from 
the  date  of  the  application,  and  not  from  the  date  when  such  application 
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was  disposed  of.  (23  W.  R.,  282.)  It  was  otherwise  under  Act  XIV  of  1869.      ]  377 

(Shurut  V.  Abdool,  23  W.  R..  327.)  ' 

It  was  at  first  laid  down  by  the  Calcutta  Hig^h  Court  that  an  "  appli-  ^jj^.  179, 
cation  to  enforce  a  decree  "  in  Act  IX  of  1871   meant  an  application 
(under  sec.    212,  Act  VIII  of   1859,  corresponfiiag  to  sec.  235  of  the 
present  Civil  Procedure  Code)  by  which  proceedings  in  execution  were 
commenced,   and     not    an    application  of   an  incidental  kind  ma<le 
during  the  pendency  of  such  proceedings.    (Chunder  Coomar  v.  Bhogo- 
batty,  I.  L.    R.,  3   Calc,   235.   F.  B.)     It  was   also  suggested   in   this 
last  case  that  under  Act  IX  the    decree-holder  could  apply  to  the 
Court  A  imp  lie  iter  "  to  keep  the  decree  in  force,"  and  that  he  could  get  a 
new  start  from  the  date  of  such  application.    In  Ambica  Persad  r. 
Surdhari  Lall  (I.  L.  R.,  10  Calc,  851,  F.  B.),  Sir  R.  Garth,  C.  J.,  explained 
the  former  Full  Bench  ruling,  and  declared  that  the  language  used  by 
the  Court  on  that  ocoanion  was  unduly  narrow.    An  application  for  the 
issue  of  a  sale  proclamation  during  the  pendency  of  an  execution-proceed- 
ing Uf  it  has  been  pointed  out,  an  **  application  to  enforce  the  decree  ;" 
hvit  payment  into  court  of  the  costs  of  a  proclamation  of  sale  by  ckallan  is 
not  such  an  application.    The  learned  Chief  Justice  did  not  in  this  case 
say  anything  as  to  the  meaning  of  the  words  "  to  keep  the  decree  in  force." 
An  application  simply  asking  the  Court ''  to  keep  the  decree  in  force  " 
is  seldom  heard  of  in  practice,  and  is  not  provided  for  or  contemplated  Applrin^ 
in  the  Code  of  Civil  Procedure.    The  interpretation  which  was  put  timply  to 
upon  the  same  words  in  sec.  20  of  Act  XIV  of  1859,  was  probably  keep  the 
adopted  by  the  Legislature  in  1871.    But  that  which  was  a  proceeding  decree  in 
under  Act  XIV  was  not  necessarily  an  application  nnder  Act  IX.    The  force, 
words  '*  to  enforce  "  or  **  to  keep  in  force  "  are  not  to  be  met  with  in 
cl.  4  of  art.  179  of  the  present  Limitation  Act.    The  words  *♦  to  take 
some  step  in  aid  of   execution "  are  somewhat  more  comprehensive. 
(See  I.  L.  R.,  10  Calc,  851,  855.)    But  these  words  or  any  other  words  in 
art.  179  do  not  cover  an  application  which  simply  asks  the  Court '*  to 
keep  the  decree  in  force.*'  Such  an  application  is  not  made  in  accordance 
with  any  provisions  of  the  Code,  and  cannot  give  a  new  start.    (Ouru- 
padapa  v,  Virbhadrapa,  I.  L.  R.,  7  Bomb.,  459.) 

The  point  from  which  limitation  runs  under  this  clause  is  the  date  Applying 
of  applying  for  execution,  under  sec.  235  of  the  Civil  Procedure  Code,  or  for  execu^ 
the  dace  of  applying  to  take  some  step  in  aid  of  execution.    The  appli-  tian^  or  to 
cation  must,  however,  be  made  to  the  proper  court  and  in  accordance  uike  some 
with  lam.    The  question  of  the  bona  fide*  of  the  application  does  not  «^«P  in  aid 
arise  under  this  Act,  as  it  did  not  under  Act  IX  of  1871.    The  fact  that  <>/  execu- 
a  proceeding  in  execution  has  been  pending  for  some  time  is  not  taken  J^^J'V^S? 
into  consideration.    It  is  the  date  of  applying  to  the  Court  to  commence  ^^^  ^  ' 
execution-proceedings,  or  to  take  xomc  step  during  the  pendency  of  such 
proceedings,  which  has  to  be  considered.    The  date  of  applying  means 
not  any  day  on  which  an  application  may  be  pending,  but  a  certain  day, 
the  day  when  it  is  made  or  presented.  (See  Fakir  v.  Gholam,  I.  L.  R., 
1  All.,  580,  F.  B.)    The  termination  of  an  execution -proceeding  does  not 
give  a  new  start,  but  if  an  application  properly  made  has  not  been  finally 
disposed  of,  in  consequence  of  an  injunction  or  some  other  obstacle, 
the  decree-holder  may  treat  his  former  application  as  still  subsisting, 
and  (within  three  years  of  the  removal  of  the  obstacle)  ask  the  Court  to 
proceed  upon  it.    (See  I.  L.  R.,  5  Bomb.,  29  ;  I.  L.  R..  4  Calc,  4 15,  and  the 
notes  to  art.  178.)    If,  after  the  removal  of  the  obstacle,  the  decree- 
holder  asks  the  Court  to  issue  a  new  process  of  attachment  or  arrest  for 
which  he  had  not  applied  before,  his  application  must  be  treated  as  a 
fresh  application  for  execution  and  not  merely  as  an  application  to 
continue  or  revive  the  former  proceeding.     (Krishnaji   v.    Anandrar, 
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mice  with 


Anplyinij 
to  I  he  pro- 
per  court. 


SECOND  SCHKDULE— Thud  Division:  Applicatioh»— (coji^.J 

I.  L.  R..  7  Bomb.,  29.3  ;  Khairunnissa  «.  Ganri  Shankar,  I.  L.  R.«  3  AIL, 
484  ;  Virasami  v.  Atbi,  I.  L.  B.,  7  Mad.,  593  ;  RaniBQndar  v.  Gopessur, 
I.  L.  R.,  3  Calc,  716.)  Where  money  deposited  in  court,  or  ther  sale-pro- 
ceeds of  the  debtor's  property,  are  paid  to  the  decree-holder,  and  the 
execution-proceedings  are  finally  disposed  of,  but  for  some  reason  or 
other  the  decree-holder,  being  obliged  to  refund  the  money,  applies  for 
execution,  his  application  is  not  necessarily  an  application  to  eontihw 
the  former  proceedings.  (See  24  W.  R.,  143  ;  I.  L.  B.,  3  AIL,  484  ;  and 
compare  I.  L.  R.,  4  Calc,  415.) 

An  application  for  the  execution  of  a  decree  made  to  a  proper  court 
by  a  proper  person  is  an  application  made  according  to  law.  although,  on 
considering  the  application  with  the  decree,  the  Court  may  refuse  the 
order  sought,  on  the  ground  that  it  is  not  warranted  by  the  terms  of  the 
decree.    An  application  for  the  partial  execution  of  a  Joint  decree  by 
one  of  several  decree-holders  is,  in  this  sense,  an  application  in  accord- 
ance  with  law^  and  would  serve  to  keep  alive  the  right  to  execute. 
(Ponnampilath  v.  Ponnampilath,  I.  L.  R.,  3  Mad.,  79.)    But  tiie  Allaha- 
bad High  Court  have,  in  more  than  one  case,  considered  such  an  appli- 
cation as  not  made  in  accordance  with  law^  that  is,  not  in  aooordance 
with  the  provisions  of  sec.  231  of  the  Procedure  Code.    (See  The  Collec- 
tor p.  Surjun,  I.  L.  R.,  4  All.,  72.)    Where  the  Court  in  execution  can 
only  forward  copies  of  its  decree  for  the  information  of  the  Collector,  an 
application  for  the  issue  of  orders  to  the  Collector  (in  execution  of  b 
Civil  Court  decree  in  respect  of  certain  settlement  proceedings)  has 
been  held  by  the  same  Court  to  be  "  not  in  aooordance  with  law.** 
(Muhammad  v.  Eamila,  I.  L.  R.,  4  All.,  34.)    It  has  been  held  by  the 
Madras  High  Court  that  an  application  may  have  been  made  **  in  aooord- 
ance with  law,^*  though  it  was  insufficiently  stamped,    (Ramasami  r. 
Seshayyangar,  I.  L.  R.,  6  Mad.,  181.) 

An  application  by  the  real  transferee  of  a  decree  (to  the  Court  which 
passed  the  decree)  to  execute  the  decree,  is  a  valid  application  under 
sec.  232  of  the  Code,  but  an  application  by  the  benamidar  is  not  an 
application  made  *'  in  accordance  with  law.'*  (Abdul  t.  Chnkhun,  5  C. 
L.  R.,  253  ;  Denonath  v.  Lalit,  I.  L.  R.,  9  Calc,  633.)  An  application  for 
execution  by  the  legal  repr<^entatives  of  a  deceased  decree-holder  is  a 
valid  application.  An  order  for  substitution  of  names  on  the  record  is 
not  a  condition  precedent  to  the  attaching  of  the  representatives*  right  to 
apply  for  execution.  (Narayanar.  Karruppa,  5  Ind-  Jur.,  411 ;  Rifaz.200.) 

Except  under  sec.  232  of  the  Code  or  under  some  other  express  pro- 
vision of  the  law,  an  application  for  execution  must  be  made  by  the 
decree-holder  then  on  the  record.  (See  24  W.  R.,  10.)  But  where,  owing 
to  an  error  in  procedure,  a  decree  was  passed  in  favor  of  a  firm,  in 
the  name  of  an  agent  of  the  firm,  and  applications  for  execution  were 
made  by  a  person  who  succeeded  such  agent  as  the  agent  of  the  firm,  it 
was  held  (under  Act  IX  of  1879)  that  these  applications,  however 
irregular ^  were  not  invalid,     (Lachman  t,  Patni,  I.  L.  R.,  1  All.,  510.) 

An  application  made  after  the  time  prescribed  for  it.  is  not  an  appli- 
cation made  "  in  accordance  with  law.'*  (Nilmoney  v.  Ramjeebun,  8  C. 
L.  R.,  335.)  But  if  such  application  is  granted  by  the  Court,  and  such 
order  is  not  set  aside  on  appeal,  the  judgment-debtor  will,  in  future,  be 
estopped  from  questioning  the  validity  of  the  application.  (See  I.  L.  R, 
8  Calc,  51.)  If  an  application  for  execution  is  refused  on  the  ground 
that  it  is  barred,  and  the  order  is  not  set  aside  on  appeal,  the  decree- 
holder  can  not  make  h  fresh  application.    (I.  L.  B.,  9  Calc.  65.) 

The  application  must  also  be  made  to  the  proper  eourt^  that  is,  it  must 
be  made  to  the  court  whose  business  it  is,  either  by  transfer  or  other- 
wise, to  execute  the  decree.  (See  ExpL  li,  and  Prokash  r.  Poomo,  31  W. 
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R.,  410.)    An  application  to  the  Jndge*8  Court,  in  respect  of  a  decree      1877. 

passed  by  the  Court  of  the  Munsiff  or  Subordinate  Judge,  is  not  an       

application  to  the  proper  court,  unless  the  decree  has  been  transferred  abt.  179. 
to  the  former  court.  (See  I.  L.  R.,  0  Calc,  695.)  Even  a  bond  Jide 
application  made  to  a  court  fcithout  jurisdiction  is  nob  an  application 
to  a  proper  court,  but  the  time  during  which  such  application  was 
pending,  before  it  was  finally  rejected,  may  be  excluded  in  the  compu- 
tation of  the  period  of  limitation.    (See  sec.  14.) 

Even  an  oral  application  by  the  decree-holder  or  his  vakil  to  take  Applying 
some  step  in  aid  of  execution  is  an  application  within  the  meaning  of  to  take 
this  article.    (See  Amar  v,  Tika,  I.  L.  R.,  3  All.,  139  ;  Ali  c.  Guru  Per-  some  ''step 
sad,  I.  L.  R.,  5  AIL,  344  ;  Dharanamma  o.  Subba,  I.  L.  R.,  7  Mad..  306.)      >"  «»**^f  * 

An  application  for  the  tfan*fer  of  a  decree,  under  the  provisions  of 
sec.  223  of  the  Code,  is  a  step  in  aid  of  execution.  (Lutchman  t, 
Maddan,  I.  L.  R.,  6  Calc,  513  ;  Collins  v.  Mania  Buksh,  I.  L.  R.,  2  All., 
284.)  An  application  to  re-tramfer  a  decree  to  the  court  which  ori- 
ginally passed  it,  is  also  a  step  in  aid  of  execution.  (Krishnayyar  t>. 
Venkayyar,  I.  L.  R.,  6  Mad.,  81.)  An  application  to  take  some  step  in 
aid  of  execution  is  not  necessarily  an  application  for  a  warrant  of 
attachment  or  arrest.  It  includes  an  application  which  is  in  the  nature 
of  a  mere  preparation  to  apply  for  execution.  An  application  to  get 
something  without  which  an  application  to  attach  the  debtor's  property 
cannot  be  made,  is  a  step  in  aid  of  execution,  provided  the  application 
is  made  to  the  court  executing  the  decree.  (Eunhi  v.  Seshagire,  I.  L. 
R.,  5  Mad.,  141.)  An  application  for  a  certificate  of  heirship,  or  an 
application  for  probate  or  letters  of  administration  not  being  an  appli- 
cation to  the  court  executing  the  decree,  cannot  keep  alive  the  decree, 
or  g^ve  a  new  start.    (See  4  Mad.,  89,  148.) 

An  application  for  attachment  or  arrest  is  an  application  to  enforce 
the  decree  and  a  step  in  aid  of  execution.  (See  Jamnadas  v.  Lalitram, 
L  L.  R.,  6  Bomb.,  294.) 

It  has  been  held  that  the  deposit  of  nilamee  fees,  that  is,  costs  of 
bringing  certain  property  to  sale  in  execution,  is  a  step  in  aid  of  execu- 
tion. (Radha  Prosad  v.  Sunder  Lall,  I.  L.  R.,  9  Calc,  644.)  An  applica- 
tion for  the  issue  of  a  fresh  proclamation  of  sale  is  an  application  to 
enforce  the  decree,  and  therefore  a  step  in  aid  of  execution.  (See  Amar 
Sing  f .  Tika.  I.  L.  R.,  3  AH.,  139 ;  Ambica  v,  Surdhari,  I.  L.  R.,  10  Calc, 
851.  F.B.    But  cf.  I.  L.  R.,  3  AU..  484.) 

An  application  by  the  decree-holder  to  summon  witnesses  in  a  pro- 
ceeding originating  in  a  claimant's  application  objecting  to  the  attach- 
ment of  property  in  execution,  has  been  held  to  be  a  step  in  aid  of 
execution.    (Ali  r.  Gur  Prasad,  I.  L.  R.,  5  All.,  344.) 

An  application  by  a  decree-holder  praying  that  the  objections  taken 
by  the  debtor  to  the  sale  of  property  should  be  disallowed  and  the  sole 
confirmed,  is  also  a  step  in  aid  of  execution.  (Kewal  v.  Kbadim,  I.  L.  R., 
5  All.,  576.)  Confirmation  of  sale  by  the  Court  of  its  own  motion  is 
not  such  a  step.    (Mohendro  r.  Mohendro.  10  C.  L.  R.,  330.) 

Where  the  vakil  of  the  decree-holder  partially  consents  to  the 
debtor's  application  to  postpone  the  sale  of  the  properties  attached,  but 
imiJtt*  that  some  of  the  properties  should  be  sold  at  once,  the  act  of  the 
vakil  is  a  step  in  aid  of  execution.  (Dharanamma  f.  Subha,  I.  L.  R., 
7  Mad.,  306.    But  cf.  I.  L.  R.,  3  All.,  484.) 

An  application  by  the  decree-holder  to  stay  the  sale  but  to  continue 
the  attachment,  is  one  to  keep  in  force  the  decree  and,  perhaps^  a 
step  in  aid  of  execution.  (See  Nukacna  r.  Ramsami,  I.  L.  R.,  2  Mad., 
218.) 
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An  application  by  a  decree-bolder  for  the  postponement  of  a  sale,  on 
the  ground  that  be  baa  allowed  the  jadgmentAlebtor  time,  is  not  a  step 
in  aid  of  execution.  (Mainatb  v,  Dabi  Baksb.  I.  L.  R.,  3  All^  757. 
But  see  I.  L.  R.,  3  AH.,  .'120;  I.  L.  R..  4  All.,  60 ;  and  5  C.  L.  R.,  515.) 
A  written  application  by  tbe  judgment'dcbtitr  praying  for  addition^ 
time  for  payment  of  tbe  amount  of  tbe  decree,  tbongb  not  a  step  in 
aid  of  execution,  is  an  acknowledgment  within  tbe  meaning  of  seo.  19. 
(Toree  <?.  Mabomed.  I.  L.  R.,  9  Calc.  730.) 

An  application  by  a  decree-bolder  to  be  paid  tbe  proceeds  of  a  sale 
in  execution,  is  not  an  application  to  take  a  Mtep  in  aid  of  esec%titt%. 
(Hem  Cbunder  ».  Brojo  Soondery.  I.  L.  R..  8  Calo.,  89 ;  Fazl  Imam  t. 
Mitta  Singh,  I.  L.  R.,  10  Calc,  549.  See  also  I.  L  R.,  1 1  Calc,  227.  But 
see  8  W.  R..  274.)  The  Madras  and  tbe  Allahabad  Hiffb  Courts  are  of 
a  different  opinion.  (See  Venkatarayala  v,  Narasimba,  I.  L.  B^  2  Mad., 
174  ;  Paran  Sing  v.  Jawabir,  I.  L.  R..  6  All.,  366.) 

An  application  by  tbe  decree-bolder  to  obtain  leave  to  bid  for  some 
property  then  up  for  sale  is  not  an  application  asking  tbe  Court  to  take 
any  step  in  aid  of  tbe  execution.  (Toree  v.  Mabomed,  I.  L.  R.,  9  Calc. 
730.)  Tbe  Calcutta  High  Court  has  in  several  cases  construed  the 
words  of  this  clause  le»»  liherally  than  some  of  the  other  High  Courts. 

Where,  after  an  execution  case  has  been  struck  off,  an  application  \m 
made,  by  a  person  whose  name  has  not  been  substituted  for  that  of  tbe 
decree-bolder  on  tbe  record,  to  get  back  the  copy  of  tbe  decree,  such 
application,  although  made  for  purposes  of  execution,  cannot  be  considered 
as  a  step  in  aid  of  execution.    (See  Gunga  v.  Debi,  I.  L.  R.,  11  Calo.»  227.) 

When  during  tbe  pendency  of  an  application  for  execution,  the 
decree-bolder  dies,  and  his  son  not  only  applies  to  have  his  name  8nb> 
stituted  on  the  record,  but  prays  that  money  should  be  levied  under  the 
decree  and  paid  to  him,  bis  application  is  an  application  to  enforce  the 
decree,  and  therefore  a  step  in  aid  of  execution.  (Govind  r.  Appaya, 
I.  L.  R.,  5  Bomb.,  246.) 

A  notice  to  show  cause  why  tbe  decree  should  not  be  executed,  issued 
by  tbe  Court  under  sec  248  of  tbe  Code,  gives  a  new  start,  although  the 
precetUng  application  for  execution  is  defective  or  irregular.  (Behari- 
lall  t?.  Salik  Ram.  I.  L.  R.,  1  All.,  676.) 

The  date  of  issuing  the  notice  is  the  date  on  which  tbe  order  directing 
the  issue  is  signed  by  the  Court.  (1  Weekly  Notes,  Allahabad,  147 ; 
Rivaz,  p.  204.) 

The  issue  of  a  writ  of  attachment  or  a  warrant  of  arrest  does  not 
give  a  new  start,  but  an  application  for  such  a  writ  or  warrant  (being 
a  step  in  aid  of  execution)  does. 

In  tbe  case  of  a  decree  payable  by  instalments  with  a  proriso  that, 
if  default  be  made  in  payment  of  one  instalment,  tbe  whole  shall  become 
due,  limitation  runs  from  tbe  date  of  the  first  default.  So  far  as  the 
execution  of  the  whole  decree  is  concerned,  even  where  the  decree-bolder 
waives  the  benefit  of  the  proviso,  be  is  not  entitled  to  count  the  period 
of  limitation  from  tbe  date  of  any  subsequent  default.  (See  DulMok  r. 
Chugon,  I.  L.  R.,  2  Bomb.,  356  ;  Shibdat  v.  Ealka  Persad,  I.  L.  R.,  2  All., 
443  ;  Asmatullah  v,  Kally.  I.  L.  R.,  7  Calc,  56  ;  and  the  notes  to  arX  75, 
at  p.  583,  supra.)  The  same  rule  has  been  applied  to  a  case  where  a 
decree  for  possession  of  land  contained  a  proviso  that  so  long  as  the 
defendant  paid  the  plaintiff  "Qs.  180  a  year  in  three  instalments^  the 
decree  should  not  be  executed,  but  that  if  default  were  made  in  payment 
of  three  such  instalments,  tbe  plaintiff  should  be  entitled  to  d^very 
of  tbe  land.  (Ugronath  v.  Langanmoni,  I.  L.  R.,  4  All.,  83.)  As  to  when 
tbe  decree-holder  maybe  estopped  from  enforcing  the  penalty  nndei  such 
A  proviso,  And  when  be  may  be  estopped  from  reverting  to  an  enforo&> 
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ment  of   the  instalment*,  see  Radha   Prasad   v,    Bhag^wan,  I.  L.  B.,      1877 

B  All.,  289.  ' 

A  mere  agreement  of  the  parties^  by  which  the  decree-holder  binds  ^rx.  171>. 
himself  to  accept  payment  of  nis  decree  by  iMtulments,  does  not  bring* 
the  case  under  this  clause.  Limitation  in  such  a  case  runs,  as  usual,  from 
the  date  of  the  decree.  (See  Eristo  Komul  v.  Hurree  Sirdar,  13  W.  B., 
F.  B.,  44.)  But  if  such  agreement  has  been  sanctioned  by  the  Court,  an 
application  to  enforce  Uie  agreement  will  be  goTerned  by  ark  178. 
(Sham  V,  Piare.  I.  L.  R.,  5  All.,  696.) 

As  to  instalment  decrees  under  Act  YIII  of  1 869  (Bengal  Conncil)  to 
which  cl.  6  dc^s  not  apply,  see  Gureebullah  v.  Mohun  Lall,  I.  L.  B., 
7  Calo.,  127  ;  Momtazul  v.  Nisbai,  I.  L.  B.,  9  Calc,  711,  and  p.  192,  supra.) 

Expl.  I. — As  to  applications  for  the  execution   of    decrees   passed  Ezpltnt- 
severally  in  favor  of  more  persons  than  one,  see  13  W.  B.,  244.  tion  L 

As  to  applications  for  the  execution  of  decrees  passed  jointly  in 
favor  of  more  persons  than  one,  see  1  W.  B.,  Misc.,  2  ;  6  W.  B.,  Misc., 
69,  79  ;  16  W.  R.,  29  ;  I.  L.  B.,  4  All.,  72,  and  I.  L.  B.,  3  Mad.,  79. 

As  to  applications  for  the  execution  of  decrees  passed  severally  against 
more  persons  than  one,  see  19  W.  R.,  30,  F.  B. 

As  to  applications  for  the  execution  of  decrees  passed  jointly  against 
nore  persons  than  one.  see  6  W.  R.,  Misc.,  25,  and  9  W.  B.,  25. 

(Most  of  these  oases  are  referred  to  in  a  note  at  p.  232.  L  L.  B., 
1  AIL) 

Execution  against  one  of  several  legal  representatives  of  a  deceased 
judgment-debtor  comes  under  the  last  head.  Application  against  one 
takes  effect  against  alL  (Ram  Anuj  v,  Hingul  Lal,  I.  L.  R.,  3  All.,  517.) 
A  decree  for  partition  is  a  joint  declaration  of  the  rights  of  persons 
interested  in  the  property  of  which  partition  is  sought.  Execution- 
proceedings  taken  by  one  shareholder,  whether  plaint  or  defendant, 
may  be  considered  as  taken  on  behalf  of  all^  <8heikh  Khoorshed  v. 
Nubbee,  I.  L.  R.,  8  Calc,  561.) 

Where  a  decree  is  of  a  complex  nature,  and  grants  differ^it  kinds  of 
relief  to  be  obtained  by  processes  of  different  kinds,  separate  i^plioationa 
for  execution  may  be  made.  A  decree  for  possession  of  land,  mesne 
profits  and  costs  may  be  executed  as  regards  one  or  two  of  the  rdiefs 
granted,  and  such  partial  execution  did,  under  the  old  law,  keep  aliya 
the  decree  as  regards  the  other  reliefs.  (See  Bam  Buksh  v,  MsAat  AU, 
7  N.  W.  P.,  95 ;  see  also  8  W.  B.,  99  &  274  ;  26  W.  B.,  70.) 

D<«cripUonof.ppU«tion.  ,„S,,^       "^'""^1^^^'^"* 

*180. — To  enforce  a  judg-  Twelve  years   ...  Wliea  a  present  right 
meiit,  decree  or  order  of  to  enforce  jtUe  judg* 

any    court  established  by  ment,  decree  or  order 

Royal  Charter  in  the  exer-  accrues  to  some  per- 

cise  of  its  ordinary  original  son  capable  of  releas* 

civil    jurisdiction,    or    an  ing  the  right: 

order  of  Her  Majesty  in  provided    that    when 

€k)uncil  the  judgment,  decree 

or  order  has  been 
revived,  or  some 
part  of  the  principal 
■money  s  e  c  u  r  e  4 
thereby,  or  some  jn* 

•  See  sec.  d25a  of  the  CivU  Prooedare  Code,  and  the  loot-note  under  No.  V9. 
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Act  XV     SECOND  SCHEDULE— Third  Division :  ArpLiCAtioKs— (co«/rf.) 

OF 

1877.  De«=npti.a  of  .ppUction.  „,  ^^^^         ''"",IS.''tS^'^ 

ABT,  1 80.  terest  on  such  money, 

h»8  been  paid,  or 
some  acknowledg- 
ment of  the  rigbt 
thereto  has  been 
<;iven  in  writing 
sifrned  bj  the  person 
liable  to  pay  snch 
principal  or  interest, 
or  bis  agent,  to  tiie 
person  entitled 
thereto  or  his  agent, 
the  twelve  years  shall 
be  computed  from 
the  date  of  such  re* 
vivor,  payment  or 
acknowledgment,  or 
the  latest  of  such 
revivors,  payments 
or  acknowlettgments, 
as  the  case  may  be. 

Seo.  19,  Act  XIV  of  1859,  whioh  corresponded  to  this  article,  spoke  of 
all  decrees  of  courts  established  by  Boyal  Charter,  but  it  was  held  that 
the  section  did  not  apply  to  decrees  of  the  High  Courts  on  their  appellate 
sides.  (See  6  Mad.,  215  ;  16  W.  R.,  F.  B.,  1 ;  17  W.  R.,  292,  P.  C,  and  p.  IW, 
»upra.)  Art.  169  of  Act  IX  adopted  these  rulingrg  and  es^jfrfSMly  referred 
to  decrees  of  such  courts  in  the  exercise  of  their  ordinary  original  ciril 
jurisdiction.  Art.  180  of  Act  XV  re-enacts  the  same  rule.  It  was 
doubtful  whether  what  are  termed  the  decrees  of  the  Privy  Cooneil 
were  subject  to  any  limitation.  (See  the  remarks  of  the  Privy  Council 
in  17  W.  R.,  292,  on  the  Calcutta  Full  Bench  ruling  in  16  W.  R.,  F.  B ,  1.) 
Sec  21  of  Act  VI  of  1874  expretdy  applied,  the  twelve  years*  rule  to 
the  execution  of  an  order  of  Her  Majes^  in  Council.  As  to  the  proce- 
dure which  should  be  observed  in  enforcing  such  an  order,  see  18  W. 
R.,  176,  P.  0. 

An  order  of  the  Privy  Council  merely  affirming  the  decree  of  the 
High  Court  is  none  the  less  governed  by  this  artide.  <I.  L.  R.,  8  Calc, 
218,  F.  B.) 

As  to  revivors f  see  I.  L.  R.,  6  Calc,  504  ;  9  C.  L.  R.,  557,  and  p.  62,  ttivr^ 
The  process  of  reviving  a  judgment  has  its  equivalent  in  the  proceeaiag 
prescribed  by  sec.  248  of  the  Code  of  Civil  Procedure,  and  the  order 
made  under  that  section  (after  notice  to  show  cause  why  execatioB 
should  not  issue)  revives  the  decree  within  the  meaning  of  this  article. 

As  to  acknowledgments  under  this  article,  see  pp.  273,  281, 289, 290, 
305  k,  306,  supra. 

As  to  payments  under  this  article,  see  pp.  310,  311,  &  324,  supra. 

The  provisions  of  sec.  230  of  the  Code  do  not  apply  to  applicatioos 
for  execution  referred  to  in  this  article.  (See  I.  L.  R.,  6  Eoaib.,  2b^ ; 
I.  L.  R.,  7  Mad,,  540 ;  and  the  notes  to  art  178.) 

An  order  rejecting  an  application  for  leave  to  appeal  to  Her  Majei^ 
in  Council  under  sees.  598  &  601  of  the  Code,  is  an  order  of  the  Cs»fi 
whose  decree  is  cemplained  </•    (See  I.  L*  R.,  6  <?alo.,  201.) 
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THE  LIMITATION  CLAUSES  Act  vm 

OP 
^^  1869 

BENGAL  ACT  VIII  of  1869.  — ' 

The  Law  of  Landlord  and  Tenant  in  the  Provinces  subject  to  the 

LieutenantrGovernor  of  Bengal. 

XXVII.  All  suits  instituted  for  the  recovery  of  damages  on 
Limitation  of  certain      account  of  the  illegal  exaction  of  rent, 

®^***  or  of  any  unauthorized  cess  or  impost, 

or  on  account  of  the  refusal  of  receipts  for  rent  paid,  or  on 
account  of  the  extortion  of  rent  by  confinement  or  other  duress, 
or  on  account  of  the  excessive  demand  of  rent,  and  all  suits  for 
abatement  of  rent,  and  all  suits  to  eject  any  ryot  or  to  cancel 
any  lease  on  account  of  the  non-payment  of  arrears  of  rent,  or 
of  the  breach  of  the  conditions  of  any  contract  by  which  a  ryot 
may  be  liable  to  be  ejected,  or  a  lease  may  be  liable  to  be  can- 
celled, and  all  suits  to  recover  the  occupancy  of  any  land,  farm 
or  tenure  from  which  a  ryot,  farmer,  or  tenant  has  been  illegally 
ejected  by  the  person  entitled  to  receive  rent  for  the  same,  and  all 
suits  arising  out  of  the  exercise  of  the  power  of  distraint  for  arrears 
of  rent  conferred  on  zemindars  and  others  by  this  or  any  other 
Act  or  out  of  any  acts  done  under  color  of  the  exercise  of  the  said 
power,  shall  be  commenced  within  the  period  of  one  year  from  the 
date  of  the  accruing  of  the  cause  of  action,  and  not  afterwards. 

XXVIII.  Suits  for  the  delivery  of  pottahs  or  kubooliyats  and 

Limitation  of  suits  for  ^^^  ^^®  determination  of  the  rates  of  rent 
grant  of  pottahs,  &c.  at  which  such  pottahs  or  kubooliyats  are 
to  be  delivered,  may  be  instituted  at  any  time  during  the  tenancy. 

XXIX.  Suits  for  the  recovery  of  arrears  of  rent  shall  be 
Limitotion  of    Boits     instituted  within  three  years  from  the  last 

for  arrears  of  rent  day  of  the  Bengal  year,  or  from  the  last 

'  day  of  the  month  of  Jeytof  the  Fuslee  or  Willayuttee  year  in 
which  the  arrear  claimed  shall  have  become  due ;  provided  that 
if  the  suit  be  for  the  recovery  of  rent  at  a  higher  rate  than  wos 
payable  in  the  previous  year,  such  rent  having  been  enhanced 
after  issue  of  notice  under  Section  XIII  of  Act  X  of  1859,  or 
under  Section  XIV  of  this  Act ;  and  the  enhancement  not  hav- 
ing been  confirmed  by  any  competent  Court,  the  suit  shall  be 
instituted  within  three  months  from  the  end  of  the  Bengal  year, 
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Act  VIII  or  of  the  month  of  Jeyt  of  tho  Fasle6  or  Willaynttee  year,  on 
1869      account  of  which  snch  enhanced  rent  is  claimed. 

XXX.     Suits  for  the  recorery  of  money  in  the  hands  of  in 

Limitation   of    suits      agent  or  for  the  delivery  of  accounts  or 

against  agents  for     papers  by  an  aeent,  may  be  brongbt  at  any 

money,   papers  or  ac-      '^  ^         "^         o       f       j  o 

counts.  time  during  the  agency  or  within  one  year 

after  the  determination  of  the  agency  of  sach  agent ;  provided 

that  if  the  person  htiving  the  right  to  sue  shall,  by  means  of  fraud, 

havf)  been  kept  from  the  knowledge  of  the  receipt  of  any  snch 

money  by  the  agent,  or  if  any  frandnlent  account  shall  have  been 

rendered  by  the  agent,  the  suit  may  be  brought  within  one  year 

from  the  time  when  the  fraud  shall  have  been  first  known  to  such 

person ;  but  no  such  suit  shall  in  any  case  be  brought  at  any 

time  exceeding  three  years  from  the  termination  of  the  agency. 

XXXI.    Whenever  a  deposit  on  account  of  rent  shall  have 

Suit  for  further  bal^  ^««^  ^^^  ^^^^^  *^«  provisions  of  this 
ance  to  be  instituted  Act,  or  of  Act  VI  of  1862,  passed  by 
t^lf^^^1:l^  the  Lieutenan^Govemor  of  Bengal  m 
posit*  Council,  no  suit  shall  be  brought  against 

the  person  making  the  deposit,  or  his  representatives  on  acooant 
of  any  rent  which  accrued  due  prior  to  the  date  of  the  deposit^ 
unless  such  suit  be  instituted  within  six  months  from  the  date  of 
the  service  of  the  notice  in  Section  V  of  the  said  Act  VI  of 
1862,  or  in  Section  XLVII  of  this  Act  mentioned. 

LVIII.     No  process  of  execution  of  any  description  whatso- 

.        ever  shall  be  issued  on  a  judgment  in  any 
No  execution   to  be  ,    .  .  ^,  *       x« 

issued  after  tbree  years      suit  for  any  of  the  causes  of  action  men- 

from  date  of  judgment  tj^ned  in  Sections  XXVII,  XXVIII, 
XXIX,  or  XXX  of  this  Act  after  the  lapse  of  three  years  from 
the  date  of  such  judgment,  unless  the  judgment  be  for  a  sum 
exceeding  five  hundred  rupees,  in  which  case  the  period  within 
which  execution  may  be  had  shall  be  regulated  by  the  general , 
rules  in  force  in  respect  to  the  period  allowed  for  the  execution 
of  decrees  of  the  Court. 

LXXVIII.     Within  five  days  from  the  time  of  the  storing  of 

.  any  distrained  crops  or  products,  or  if  the 

^^  crops  or  products  do  not  from  their  nature 

admit  of  being  stored,  within  five  days  from  ih^  time  of  making 

the  distress,  the  distrainer  shall  apply  for  sale  of  the  same  to  the 
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Gourt  which  would  have  jorisdiotion  to  entertain  a  suit  for  the  Act  VIII 
rent  for  which  the  distress  was  made.  1?^ 

LXXX.     Immediately  on  receipt  of  any  application  under      — — - 
p       ,         h     ri  *i      *^®  provisions  of  the  next  preceding  sec- 
Gonrt    on    receipt    of      tion,  the  Court  to  which  such  application 
application.  g]jn|]  jjj^y^  j^gg^  made  shall  appoint  an 

officer  to  conduct  the  sale  of  such  property,  and  shall  cause  to 
he  served  a  notice  [which  shall  be  in  the  form  contained  in  the 
Schedule  (C)  to  this  Act,  or  to  the  like  effect]  on  the  person 
whose  property  has  been  distrained  requiring  him  either  to  pay 
the  amount  demanded,  or  to  institnte  a  suit  to  contest  the 
demand  before  such  Court  within  the  period  of  fifteen  days  from 
the  receipt  of  the  notice ;  and  shall  at  the  same  time  cause  to 
be  affixed  upon  some  conspicuous  place  in  the  Court-house  a 
proclamation  fixing  a  day  for  the  sale  of  the  distrained  property, 
which  shall  not  be  less  than  twenty  days  from  the  date  of  the 
application  ;  and  shall  deliver  a  copy  of  the  proclamation  to  the 
peon  charged  with  the  service  of  the  notice,  to  be  put  up  by  him 
in  the  place  where  the  distrained  property  is  deposited.  The  pro- 
clamation shall  contain  a  description  of  the  property,  the  demand 
for  which  it  is  to  be  sold,  and  the  place  where  the  sale  is  to  be  held. 
LXXXII.     Any  person  whose  property  has  been  distrained  in 

o  .i.  i.         i.  _x  J.        the  manner  in  this  Act  provided,  may 

Suit   to  contest  dis-      .       .  .  ,      ,  ^ 

trainer's  demand  before      mstitute  a  suit  to  contest  the  demand  of 

issue  of  notice  of  sale.  t^e  distrainer  immediaUly  after  the  dis- 
traint of  his  property,  and  before  the  issue  of  notice  of  sale ; 
when  snch  suit  is  instituted,  the  Court  shall  suspend  proceedings 
in  respect  of  the  sale  of  such  property. 

XCYI.     If  any  person  shall  claim  as  his  own  property  which 

has  been  distrained   for  arrears  of  rent 
Any     person    whose        n        3  x    u     j        r  ^i 

property  has  been  dis-      alleged  to  be  due  from  any  other  person, 

trained  for  arrears  of      such    person   may  institute  a  suit  against 

rent  alleged  to  be  due      ^1       t-  ..     •  j  1.      ^.i. 

from  another,  may  in-      *"®  distrainer   and   such  other  person  to 

stitute  a  suit  against  try  the  right  to  the  possession  of  thepro- 
the  distrainer.  .       .  ,    /^       .        j  .    i-i 

perty   in  such  Gourt,  and  m  like  manner 

and  under  the  same  conditions  as  to  the  time  of  instituting  the  suit 

and  to  the  consequent  postponement  of  sale,  as  a  person  whose 

property  has  been  distrained  for  an  arrear  of  rent  alleged  to  be 

due  from  him  may  institute  a  suit  to  contest  the  demand.     When 
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Act  VIII  any  sncli  salt  is  institated,  the  property  may  be  released  ap<m 
1869.     security  being  given  for  the  value  of  the  same.     If  the  claim  i» 

dismissed,  the  Court  shall  make  an  ofder  for  the  sale  of  tiie 

property  or  the  recovery  of  the  value  thereof,  as  the  case  may  be, 
for  the  benefit  of  the  distrainer,  and  for  payment  of  such  coste 
of  suit  to  such  distrainer,  as  to  such  Court  shall  seem  fit  If 
the  claim  is  upheld,  the  Court  shall  decree  the  release  of  th« 
distrained  property  with  costs,  and  such  damages  (if  any)  as  the 
circumstances  of  the  case  may  seem  to  require  :  provided  always 
that  no  claim  to  any  produce  of  land  liable  to  distraint  under 
this  Act,  which  at  the  time  of  the  distress  may  have  been  found 
in  the  possession  of  a  defaulting  cultivator,  whether  such  claim 
be  in  respect  of  a  previous  sale,  mortgage,  or  otherwise,  shall  bar 
the  prior  claim  of  the  person  entitled  to  the  rent  of  the  land ; 
nor  shall  any  attachment  in  execution  of  a  judgment  or  decree  of 
any  Court  prevail  against  such  prior  claim. 

XCVII.     If  any  person,  whose  property  has  been  distrained  for 
Persons      prevented      *h®  recovery  of  a  demand  not  justly  dae, 

from  suing  in  time  to  or  of  a  demand  due  or  alleged  to  be  doe 
save  their  property  from  ,    °  *  j  k. 

sale  may    sue  for  da-      from  some  other  person,  is  prevented  by 

mages.  any  sufficient  cause  from  bringing  a  salt 

to  contest  the  demand  or  to  try  the  right  to  tbe  property,  as  the 

case  may  be,  within  the  period  allowed  by  Sections  L XXXII 

and  XCVI,  and  his  property  is  in  consequence  brought  to  sale, 

he  may  nevertheless  institute  a  suit  under  this  Act  to  recover 

damages  for  the  illegal  distress  and  sale  of  his  property. 

XCVIII.     If  any  person  empowered  to  distrain  property  or 

employed  for  the  purpose  under  a  written 
Also  persons  aggnev-  ,,      .^      .  j 

ed  by  any  iUegafaot  of      authority   by   a    person    so    empowered, 

distrainer.  gi^all  distrain  or  sell,  or  cause  to  be  sold, 

any  property  for  the  recovery  of  an  arrear  of  rent  alleged  to  be 
due  otherwise  than  according  to  the  provisions  of  this  Act,  or  if 
any  distrained  property  shall  be  lost,  damaged  or  destroyed  by 
reason  of  the  distrainer  not  having  taken  proper  precautions  for 
the  due  keeping  and  preservation  thereof,  or  if  the  distraint  shall 
not  be  immediately  withdrawn  when  it  is  required  to  be  withdrawn 
by  any  provision  of  this  Act,  the  owner  of  the  property  may 
institute  a  suit  under  this  Act  to  recover  damages  for  any  iDJory 
which  he  may  have  thereby  sustained. 
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XCIX»    If  any  person  not  empowered  to  distrain   property  Act  VIII 

under   Sections   LXVIII  and   LXX  of     ,9?, 

Unlawful  distraint.         xi_-      a   j.  i       j   ^      At.  ^^^' 

this  Act,  nor  employed  for  the  purpose      

under  a  written  authority  by  a  person  so  empowered,  shall  under 

color  of  this  Act  distrain  or  sell  or  cause  to  be  sold  any  property, 

the  owner  of  the  property  may  institute  a  suit  under  this  Act  to 

recoTer  damages  from  such  person  for  an  injury  which  he  may 

have  sustained  from  the  distraint  or  sale.     The  said  person  shall, 

when  the  Act  complained  of  does  not  amount  to  criminal  trespass, 

be  liable  to  fine  which  may  extend  to  three  hundred  rupees  or  to 

imprisonment,   simple  or  rigorous,   which  may  extend   to  two 

months,  or  to  both,  in  addition  to  any  damages  which  may  be 

awarded  against  him  in  such  suit. 

G.     Provided  always  that  any  suit  which  may  be  instituted 

Time  for  commencing      ^^^^^  ^"7  ^^  ^^^  last  three  sections  shall 
suits  for  damages.  be  commenced  within  three  months  from 

the  date  of  the  occurrence  of  the  cause  of  action. 

cm.     No  application  for  a  review  of  any  judgment  or  order 

passed  in   any   suit  brought  under   the 
ew  o   ]u  gm  n  .      prQyjgjong  of  this   Act  shall  be  received 

by  any  Court  after  the  expiration  of  thirtt/  days  from  the 
date  of  such  order  or  judgment,  but  nothing  in  this  section 
contained  shall  be  deemed  to  apply  to  the  High  Cqurt  of  Judi- 
cature at  Fort  William  in  Bengal, 

THE  LIMITATION  CLAUSES 

OF 

THE  BENGAL  TENANCY  ACT,  VIII  of  1885. 

184.     (I)  The  suits,  appeals  and  applications  specified  in  Sche- 
dule III  annexed  to  this  Act  shall  be  insti- 

Limitation  in  suits,      tuted  and  made  within  the  time  prescribed 
tio^^  sSedulJ^III.*'      in  t^at  schedule  for  them  respectively  ; 

and  every  such  suit  or  appeal  instituted, 
and  application  made,  after  the  period  of  limitation  so  prescribed, 
shall  be  dismissed,  although  limitation  has  not  been  pleaded. 

(2)  Nothing  in  this  section  shall  revive  the  right  to  institute 
any  suit  or  appeal  or  make  any  application  which  would  have 
been  barred  by  limitation  if  it  had  been  instituted  or  made 
immediately  before  the  commencement  of  this  Act. 
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Act  VIII      185.     (1)  Sections  7,  8  and  9  of  the  Indian  Limitation  Act, 
PortionB  of  the  Indian      1877,  shall  not  apply  to  the   suits  and 

Limitation  Act  not  ap-      applications  mentioned  in  the  last  forc- 

plicable  to  such  soite,        '^f 

&o.  going  section. 

(2)  Subject  to  the  provisions  of  this  chapter,  the  proTisions  of 
the  Indian  Limitation  Act,  1877,  shall  apply  to  all  suits,  appeals 
and  applications  mentioned  in  the  last  foregoing  section. 


THE  THIRD  SCHEDULE. 
Part  I. — Soits. 


Description  of  suit. 


1. — To  eject  any  tenureholder 
or  raiyat  on  account  of  any 
breacn  of  a  condition  in  res- 
pect  of  which  there  is  a  con- 
tract expressly  providing 
tbat  ejectment  sball  be  the 
penalty  of  such  breach. 

2.— For  the  recovery  of  an 
arrear  of  rent— 

(a)  when  the  arrear  fell 

due  before  a  depo- 
sit wns  made  under 
section  61  on  ac- 
count of  the  rent 
of  the  same  hold- 

iiigr: 

(b)  in  other  cases 


3. — To  recover  possession  of 
land  claimed  by  the  pluin- 
tiflf  as  an  occnpancy*raiyat. 


Period 
of  limitation. 


One  year 


Six  months 


Three  years 


Two  years 


Time  from  which  period 
bcigins  to  run. 


The  date  of  the  breach. 


The  date  of  the  ter^ 
vice  of  notice  of  (be 
deposit. 


The  last  day  of  the 
Beneali  year  in 
which  the  arrear  fell 
due,  where  that  year 
prevails,  and  thela»t 
day  of  the  month  vf 
Jeyt  of  the  Amli  or 
Fssli  year  in  which 
the  arrear  fell  doe, 
where  either  of  those 
years  prevails. 

Thedateofdisposies- 
siou. 


APPENDIX. 


667 


THE  THIRD  SCHEDULE.- (C\m/i«tt^rf.) 
Pabt  it. —  Appeals. 


Act  vni 

OF 

1885. 


Description  of  appeal. 

Period 
of  limitation. 

Time  from  which  period 
begins  to  run. 

From    any  decree  or    order 
under  this  Act,  to  the  Court 
of  a  District  Judge  or  Spe- 
cial Judge* 

Prom  any  order  of  a  Collector 
under  this  Act,  to  the  Com* 
missioner. 

Thirty  days 
Thirty  days     ... 

The  date  of  the  decree 
or    order    appealed 
against. 

The  date  of  the  order 
appealed  against. 

Part  III. — Applicotions. 


Description  of  application. 


Time  from  which  period 
begins  to  run. 


6.— For  the  execution  of  a  de- 
cree or  order  made  under 
this  Act,  or  any  Act  re- 
pealed by  this  Act,  and  not 
being  a  decree  for  a  sum  of 
money  exceeding  Rs.  500, 
exclusive  of  any  interest 
which  may  have  accrued 
after  decree  upon  the  sum 
decreed,  but  inclusive  of  the 
costs  of  executing  such  de- 
cree ;  except  where  the 
judgment-debtor  has  by 
fraud  or  force  prevented  the 
execution  of  the  decree, 
in  which  case  the  period 
of  limitation  shall  be  gov- 
erned by  the  provisions  of 
the  Indian  Limitation  Act, 
1877. 


Three  years 


(1)  The  date  of  the 
decree  of  order ;  or 

(2)  where  there  has 
been  an  appeal,  the 
date  of  the  final  de- 
cree or  order  of  the 
Appellate  Court;  or 

(3)  where  there  has 
been  a  review  of 
jud^Fment,  the  date 
of  the  decision  pass* 
ed  on  the  review. 


668 


APPENDIX. 


ActXU 

OP 
1879. 


ACT  No.  XII  OF  1879. 


Passed  by  thb  Governor  General  op  India  in  Goukcil. 

(Received  the  assent  of  the    Governor  General  on  the  29iA 

July,  1879.) 


An  Act  to  amend  the   Code  of  Civil  Procedure,  the  Begistratm 
Act,  1877,  and  the  Limitation  Act,  1877. 

And  whereas  it  is  also  expedient  to  amend  the  Indian  LimiU> 
tion  Act,  1877,  in  manner  hereinafter  appearing;  It  is  herebj 
further  enacted  as  follows  : — 

Amendment   of   Act  1^8.     In  the  second   schedule   to  the 

XV  of  1877,  schedule  II.      said  Indian  Limitation  Act,  1877— 

for  No.  161,  the  following  shall  bo  substituted  (uamelj): — 


Twenty  days 


When  the  W- 
mentor  adjust^ 
ment  is  made." 


"  161. — For  the  issue  of  a  notice  under 
section  258  of  the  same  Code  to  show 
cause  why  the  payment  or  adjustment 
therein  mentioned  should  not  be  record- 
ed as  certified. 

to  No.  166,  column  one,  the  following  words  shall  be  added 
(namely):  "or  on  the  ground  that  the  decree-holder  has  pur- 
chased without  the  permission  of  the  Court  '* ; 

to  No.  171,  column  one,  the  words  "  or  appellant "  shall  be 
added  ;  and  in  column  three,  after  the  word  "  plain tifiTs,"  the 
words  "  or  appellant's  "  shall  be  inserted  ; 

after  No,  171,  the  following  shall  be  inserted  (namely)  .— 


"  1 71 A-— Under   section    366    of   the 
same  Code,  by  the  defendant. 


"  17 IB. — Under  section  368  of  the  same 
Ck)de,  to  have  the  representative  of  a 
deceased  defendant  made  a  defendant. 

"  17 IC. — Under  section  371  of  the  same 
Code,  for  an  order  to  set  aside  an  order 
for  abatement  or  dismissal. 


Sixty  days 


Ditto 


Ditto 


The  date  of 
the  plaintiflTi 
death. 

The  date  of  the 
defendant's 

death. 

The  date  of  the 
order  tot 
abatement  or 
dismissal." 


and  in  No.  179,  column  three,  paragraph  6,  for  the  words 
"  specified  date)  the  date  so  specified,"  the  words  "certain  date) 
such  date  "  shall  be  substituted. 
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ACT  No.  VIII  OF  1880.  aotsviii 

OP 

1880. 

Passkd  by  the  Governor  General  of  India  in  Council.         - — 

V  OP 

(Received  the  assent  of  the  Governor  General  on  the  I2th  i88l. 

March,  ISSO.)  — 

1882. 

An  Act  to  correct   a   clerical    etTor   in   the   Indian   Limitation 

Act,  1877. 
In  the  second  schednle  to  the  Indian  Limitation  Act,  1877, 
No.  171  a,  column  three,  for  the  words  "  The  date  of  the  plain- 
tiflfs  death,"  the  words  "  The  sixtieth  day  from  the  date  of  the 
plaintifiTs  death  "  shall  be,  and  be  deemed  to  have  always  been, 
substituted. 

ACT  No.  V  OF  1881* 

The  Probate  and  Administration  Act,  1881. 

Sec.  156.     In  the  second  schedule   to  the   Indian   Limitation 

Amendment   of   Act      Act,   1877,    No.    43,    after    the    figures 

XV  of  1877.  "321,"   the  following  shall  be    inserted, 

namely — "  or  under  the  Probate  and  Administration  Act,  1881, 

section  139  or  140."         

ACT  No.  V  OF  1882. 


Passed  b7  the  Governor  General  op  India  in  Council. 

(Received  the  assent  of  the  Governor  General  on  the  17 th 

February,  1SS2,) 

An  Act  to  define  and  amend  the  law  relating  to  Easements  and 

Licenses. 


Whereas  it  is  expedient  to  define  and  amend  the  law  relating 

to  Easements  and  Licenses  ;  It  is  hereby 
enacted  as  follows : — 


Preamble. 


Short  title. 


Preliminart. 

1.     This   Act  may    be    called    "The 
Indian  Easements  Act,  1882  "  : 


*  This  Act  was  passed  on  the  2l8t  January,  1881,  and  it  came  into 
operation  on  the  let  day  of  April,  1881. 
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Act  V  It  extends  to  the  territories  respectively  administered  by  the 
-g'  Governor  of  Madras  in  Council  and  tht 
GUief    Commissioners     of    the     Central 


Provinces  and  Coorg  ; 
Commencement. 


and  it  shall  come  into  force  on  the  first 
day  of  July,  1882. 
*  2.    Nothing  herein  contained  shall  be  deemed  to  affect  any 

law  not  hereby  expressly  repealed ;  or  to 
derogate  from — 

(a)  any  right  of  the  Government  to  regulate  the  collection, 
retention  and  distribution  of  the  water  of  rivers  and  streams 
flowing  in  natural  channels,  and  of  natural  lakes  and  ponds,  or 
of  the  water  flowing,  collected,  retained  or  distributed  in  or  by 
any  channel  or  other  work  constructed  at  the  public  expense  for 
irrigation  ; 

(b)  any  customary  or  other  right  (not  being  a  license)  in  or 
oyer  immoveable  property  which  the  Government,  the  public  or 
any  person  may  possess  irrespective  of  other  immoveable  pro- 
perty ;  or 

(c)  any  right  acquired,  or  arising  out  of  a  relation  created, 
before  this  Act  comes  into  force. 

3.     Sections  26  and  27  of  the  Indian  Limitation  Act,  1877, 

Repeal  of  Act  XV  of  ^^^  *^®  definition  of  *  easement '  con- 
1877,8ectiona26and27.  tained  in  that  Act,  are  repealed  in  the 
territories  to  which  this  Act  extends.  All  references  in  any  Act 
or  Regulation  to  the  said  sections,  or  to  sections  27  and  28  of 
Act  No.  IX  of  1871,  shall,  in  such  territories,  be  read  as  made 
to  sections  fifteen  and  sixteen  of  this  Act. 


CHAPTER  I. 
Of  Easbmbnts  qbnbrallt. 

4.     An  easement  is  a  right  which  the  owner  or  occupier  of 

certain  land  possesses,  as  such,  for  the 

*  Easement '  defined.        .        ^.,      .  ^itxi-xijaj^ 

beneficial  enjoyment  of  that  land,  to  do 

and  continue  to  do  something,  or  to   prevent  and  continue  to 

*  This  Act  does  not  affect  the  Madras  Forest  Act,  1882.  Seethe 
abstract  of  proceedings  of  the  Legislative  Council  (India  OazetU,  S8th 
October,  1882)  and  Act  XXI  of  1882  (an  Act  to  remove  doubts  regarding 
the  Madras  Forest  Act). 
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preyent  someihing  being  done,   in  or  npon,  or  in  respect  of,    Act  V 

<2ertain  other  land  not  his  own.  ^^^2 

The  land  for  the  beneficial  enjoyment  of  which  the  right  exists      > 

-.     .      .        .  is  called  the  dominant  heritage,  and  the 

Dominant    and    ser-  *    ,       , 

vient    heritages     and      owner  or  occnpier  thereof  the  dominant 

owners.  owner  ;  the  land  on  which  the  liability  is 

imposed  is  called  the  servient  heritage,  and  the  owner  or  occupier 
thereof  the  servient  owner. 

Explanation, — In  the  first  and  second  clauses  of  this  section, 
the  expression  '  land '  includes  also  things  permanently  attached 
to  the  earth :  the  expression  ^  beneficial  enjoyment '  includes 
also  possible  convenience,  remote  advantage,  and  even  a  mere 
amenity ;  and  the  expression  '  to  do  something '  includes 
removal  and  appropriation  by  the  dominant  owner,  for  the  bene- 
ficial enjoyment  of  the  dominant  heritage,  of  any  part  of  the  soil 
of  the  servient  heritage  or  anything  growing  or  subsisting  thereon. 

Uluitrations, 

(a.)  A,  88  the  owner  of  a  certain  bouse,  has  a  right  of  way  thither 
over  his  neighbonr  B*8  land  for  purposes  connected  with  the  beneficial 
enjoyment  of  the  house.    This  is  an  easement. 

((.)  A,  as  the  owner  of  a  certain  house,  has  the  right  to  go  on  his 
neighbour  B*8  land,  and  to  take  water  for  the  purposes  of  bis  house* 
hold  out  of  a  spring  therein.     This  is  an  easement. 

(c.)  A,  as  the  owner  of  a  certain  house,  has  the  right  to  conduct 
water  from  B*8  stream  to  supply  the  fountains  in  the  garden  attached 
to  the  house.     This  is  an  easement. 

(d.)  A,  as  the  owner  of  a  certain  house  and  farm,  has  the  rij^ht  to 
f^raze  a  certain  number  of  his  own  cattle  on  B*s  field,  or  to  take,  for 
the  purpose  of  being  used  in  the  house,  by  himself,  his  family,  guests, 
lodgers  and  servants,  water  or  fish  out  of  CTs  tank,  or  timber  out  of 
D*s  wood,  or  to  use,  for  the  purpose  of  manuring  his  land,  the  leaves 
which  have  fallen  from  the  trees  on  E*s  land.    These  are  easements. 

(e.)    A  dedicates  to  the  public  the  right  to  occupy  the  surface  of. 
certain  land  for  the  purpose  of  passing  and  re-passing.     This  right  is 
not  an  easezient. 

(/.)  A  is  bound  to  cleanse  a  watercourse  running  through  his  land 
and  keep  it  free  from  obstruction  for  the  benefit  of  B,  a  lower  riparian 
owner.    This  is  not  an  easement. 

Continuous  and  dis-  .,-*-«  a  'xv  x* 

continuous,     apparent  5.     Easements  are  either  contmuous  or 

and  non-apparent  ease-      discontinuous,  apparent  or  non-apparent 
meats. 


OP 

1882. 
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Act  y        A  continnous  easement  is  one  whose  enjoyment  is,  or  may  be, 
continual  without  the  act  of  man. 

A  discontinuous  easement  is  one  that  needs  the  act  of  mta 
for  its  enjoyment. 

An  apparent  easement  is  one  the  existence  of  which  is  shown 
by  some  permanent  sign  which,  upon  careful  inspection  by  a 
competent  person,  would  be  visible  to  him. 

A  non-apparent  easement  is  one  that  has  no  such  sign. 

Uluslrations, 

(a.)  A  right  nnnexed  to  }Va  bouse  to  receive  light  by  the  windnvi 
Without  obstruction  by  his  neighbour  A.  This  is  a  continuous  ease- 
ment. 

(b.)  A  ri<;ht  of  way  annexed  to  A*8  house  over  U*s  land.  This  is 
a  discontinuous  easement. 

(c.)  Rights  annexed  to  A*8  land  to  lead  water  thither  across  B*! 
land  by  an  aqueduct  and  to  draw  off  wuter  thence  by  a  drain.  Tbe 
drain  would  be  discovered  upon  careful  inspection  by  a  person  conver- 
snnt  with  such  matters.     These  are  apparent  easements. 

(d.)  A  right  annexed  to  A's  house  to  prevent  B  from  buildiog  oa 
his  own  land.     This  is  a  non-apparent  easement. 

6.     An  easement  may  be  permanent,  or  for  a  term  of  years  or 
Easement  for  Hmited      other  limited  period,  or  subject  to  periodi- 
time  or  on  condition.  cal  interruption,  or  exercisable  only  at  a 

certain  place,  or  at  certain  times,  or  between  certain  hoars,  or 
for  a  particular  purpose,  or  on  condition  that  it  shall  commence 
or  become  void  or  voidable  on  the  happening  of  ft  specified 
event  or  the  performance  or  non-performance  of  a  specified  act 

Easements  restrictive  7.  Easements  are  restriction  s  of  one  or 
of  certain  rights.  other  of  the  foUowiug  rights  (namely)  :— 

(a. )  The  exclusive  right  of  every  owner  of  immoveable  pro- 
Exclusive    right    to     perty  (subject  to  any  law  for  the  time 
^^^joy.  being  in  force)  to  enjoy  and  dispose  of 

the  same  and  all  products  thereof  and  accessions  thereto. 
(b,)  The  right  of  every  owner  of  immoveable  property  (sabjee* 

Rights  to  advantages  ^  ^^7  1*^  ^or  the  time  being  in  force ) 
arising  from  situation.       to  enjoy  without  disturbance   by  auother 

the  natural  advantages  arising  from  its  situation. 


f^ 
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Illustrations  of  the  Rights  above  referred  to.  Act  V 

OF 

(a.)    The  exclasive  right  of  every  owner  of  land  in  a  town  to  build      23^2. 
on  such  land,  subject  to  any  municipal  law  for  the  time  heln^  in  force.         — * 

{b.)  The  right  of  every  owner  of  land  that  the  air  passing  thereto 
shall  not  be  unreasonably  polluted  by  other  persons. 

(c.)  The  right  of  every  owner  of  a  house  that  his  physical  comfort 
shall  not  be  interfered  with  materially  and  unreasonably  by  noise  or 
vibration  caused  by  auy  other  person. 

(d,)  The  right  of  every  owner  of  land  to  so  much  light  and  air  as 
pass  vertically  thereto. 

(«.)  The  right  of  every  owner  of  land  that  such  land,  in  its  natural 
condition,  shall  have  the  support  naturally  rendered  by  the  subjaoenc 
and  adjacent  soil  of  another  person. 

Explanation. — Laud  is  in  its  natural  condition  when  it  is  not  exca- 
vated and  not  subjected  to  artificial  pressure  ;  and  the  *' subjacent  and 
adjacent  soil "  mentioned  in  this  illustration  meims  such  soil  only  as  iu 
its  natural  condition  would  support  the  dominant  heritage  in  its  natural 
condition. 

(/.)  The  right  of  every  owner  of  land  that,  within  his  own  limits, 
the  water  which  uaturnlly  passes  or  percolates  by,  over  or  through  his 
land  shall  not,  before  so  passing  or  percolating,  be  unreasonably  pol- 
luted by  other  persons. 

(g.)  The  right  of  every  owner  of  land  to  collect  and  dispose  within 
his  own  limits  of  all  water  under  the  land  which  does  not  pass  in  a 
defined  channel  and  all  water  on  its  surface  which  does  not  pass  in  a 
defined  channel. 

(A.)  The  right  of  every  owner  of  land  that  the  water  of  every  natural 
stream  which  passes  by,  through  or  over  his  land  in  a  defined  natural 
channel  shall  be  allowed  by  other  persuns  to  flow  within  such  owner*s 
limits  without  interruption  and  without  material  alteration  in  quantity, 
direction,  force  or  temperature  ;  the  right  of  every  owner  of  land  abut- 
ting on  a  natural  lake  or  pond  into  or  out  of  which  a  natural  stream 
flows,  that  the  water  of  such  lake  or  pond  shall  be  allowed  by  other 
persons  to  remain  within  such  owner*s  limits  without  material  altera- 
tion in  quantity  or  temperature. 

(t.)  The  right  of  every  owner  of  upper  land  that  water  naturally 
rising  in^  or  falling  on,  such  land,  and  not  passing  in  defined  channels, 
shall  be  allowed  by  the  owner  of  adjacent  lower  land  to  run  naturally 
thereto. 

(j\)  The  right  of  every  owner  of  land  abutting  on  a  natural  stream, 
lake  or  pond  to  use  and  consume  its  water  for  drinking,  household  pur- 
poses and  watering  his  cattle  and  sheep  ;  and  the  right  of  every  such 
owner  to  use  and  consume  the  water  for  irrigating  such  land,  and  for 

T  T 
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Act  V     the  purposes  of  any  mnnnfuctorj  situate  thereon,  proTided  that  be  does 
OF       not  thereby  cause  material  injury  to  other  like  owners. 

^'  Explanation,^ A  natural  alream  is  a  stream,  whether  permanent  or 

intermittent,  tidal  or  tideless,  on  the  surface  of  land  or  undergroand, 
which  flows  by  the  operation  of  nature  only  and  in  a  natural  and 
known  course. 


CHAPTER  II. 
The  Imposition,  Acquisition  and  TBAKsrSR  of  Easexbnts. 

8»     An  easement  may  be  imposed  by  any  one  in  the  circum' 
Who  may  impose     stances,  and  to  the  extent,  in  and  to  which 
easements.  }^q  mny  transfer  his  interest  in  the  herit- 

age on  which  the  liability  is  to  be  imposed. 

Illtutrationi. 

(a.)  A  is  tenant  of  B*s  land  under  a  lease  for  an  unexpired  term  of 
twenty  years,  and  has  power  to  transfer  his  interest  under  the  lease.  A 
may  impose  an  easement  on  the  land  to  continue  during  the  time  that 
the  lease  exists  or  for  any  shorter  period. 

(h.)  A  is  tenant  for  his  life  of  certain  land  with  remainder  to  B  thso- 
lutely.  A  cannot,  unless  with  B*s  consent,  impose  an  easement  thereon 
which  will  continue  afler  the  determination  of  his  life-interest. 

(c.)  A,  B  and  G  are  co-owners  of  certain  land.  A  cannot,  without 
the  consent  of  B  and  0,  impose  an  easement  on  the  land  or  on  any  part 
thereof. 

(J.)  A  and  B  are  lessees  of  the  same  lessor,  A  of  a  field  X  for  a  term 
of  five  years,  and  B  of  a  field  Y  for  a  term  of  ten  years.  A*s  interest 
under  his  lease  is  transferable ;  B*s  is  not  A  may  impose  on  X,  io 
favour  of  B,  a  right  of  way  terminable  with  A*s  lease. 

9.     Subject  to  the  provisions  of  section  eight,  a  serrient  owner 

may  impose  on  the  servient  heritage  any 
Servient  owners.  ''        x  .i    .    j  ^i  ^^      a-i-*- 

easement  that  does  not  lessen  the  ntility 

of  the  existing  easement.     But  he  cannot,  without  the  consent  of 

the  dominant  owner,  impose  an  easement  on  the  servient  heritage 

which  woald  lessen  snch  ntility. 

IlltutratioM* 

(a.) '  A  has,  in  respect  of  his  mill,  a  right  to  the  uninterrupted  iov 
thereto,  from  sunrise  to  noon,  of  the  water  of  B*s  stream.    B  may  grsal 
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to  C  the  right  to  divert  the  water  of  the  stream  from  noon  to  sunset :     Aot  V 
provided  that  A*ti  supplj  is  not  thereby  diminished.  ^^ 

(b,)    A  htts,  in  respect  of  his  house,  a  right  of  way  over  B*8  land.     B  ' 

may  grant  to  G,  as  the  owner  of  a  neighbouring  farm,  the  right  to  feed 
his  cattle  on  the  grass  growing  on  the  way  :  provided  that  A*s  right  of 
way  is  not  thereby  obstructed. 

10.  Sabject  to  the  provisions  of  section  eight,  a  lessor  may 
Lessor  and  mort-      impose,  on  the  property  leased,  any  ease- 

^S^'  ment  that  does    not  derogate  from   the 

rights  of  the  lessee  as  sach,  and  a  mortgagor  may  impose,  on  the 
property  mortgaged,  any  easement  that  does  not  render  the 
security  insufficient.  But  a  lessor  or  mortgagor  cannot,  without 
the  consent  of  the  lessee  or  mortgagee,  impose  any  other  ease* 
ment  on  such  property,  unless  it  be  to  take  effect  on  the  termina- 
tion of  the  lease  or  the  redemption  of  the  mortgage. 

Explanation,^'A  security  is  insufficient  within  the  meaning  of 
this  section  unless  the  value  of  the  mortgaged  property  exceeds 
by  one-third,  or,  if  consisting  of  buildings,  exceeds  by  one-half, 
the  amount  for  the  time  being  due  on  the  mortgage. 

11.  No  lessee  or  other  person  having  a  derivative  interest 
j^^  may  impose  on  the  property  held  by  him 

as  such  an  easement  to  take  effect  after 
the  expiration  of  his  own  interest,  or  in  derogation  of  the  right 
of  the  lessor  or  the  superior  proprietor. 

12.  An   easement  may   be  acquired  by   the   owner  of  the 

immoveable  property   for   the   beneficial 
^o^  ™*y     *^'"'^®     enjoyment  of  which  the  right  is  created, 

or  on  bis  behalf,  by  any  person  in 
possession  of  the  same. 

One  of  two  or  more  co-owners  of  immoveable  property  may,  as 
such,  with  or  without  the  consent  of  the  other  or  others,  acquire 
an  easement  for  the  beneficial  enjoyment  of  such  property. 

No  lessee  of  immoveable  property  can  acquire,  for  the  bene* 
ficial  enjoyment  of  other  immoveable  property  of  his  own,  an 
easement  in  or  over  the  property  comprised  in  hia  lease. 

13.     Where  one  person    transfers  or 

EawmentsofneoesM-     bequeaths  immoveable  property  to  ano- 
ty  and  ^nast  easement.  ^  r    r     ^ 

ther, — 

(a)  if  an  easement  in  other  immoveable  property  of  the  trans- 
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Act  V    feror  or  testator   is  necessary   for  enjoying  tTie  sabject  of  the 
1882.     ^A^sfer  or  bequest,  the  transferee  or  legatee  shall  be  entitled  (o 

such  easement;  or 

(&)  if  sach  an  easement  is  apparent  and  continuons  and  neces- 
sary for  enjoying  the  said  subject  as  it  was  enjoyed  when  the 
transfer  or  bequest  took  effect,  the  transferee  or  legatee  shall, 
unless  a  different  intention  is  expressed  or  necessarily  implied, 
be  entitled  to  such  easement ; 

(c)  if  an  easement  in  the  subject  of  the  transfer  or  beqnest  is 
necessary  for  enjoying  other  immoreable  property  of  the  trans- 
feror or  testator,  the  transferor  or  the  legal  representatire  of  the 
testator  shall  be  entitled  to  such  easement ;  or 

(d)  if  such  an  easement  is  apparent  and  continuons  and  neces- 
sary for  enjoying  the  said  property  as  it  was  enjoyed  when  the 
transfer  or  bequest  took  effect,  the  transferor,  or  the  legal  repre- 
sentatire of  the  testator,  shall,  unless  a  different  intention  i^ 
expressed  or  necessarily  implied,  be  entitled  to  such  easement 

Where  a  partition  is  made  of  the  joint  property  of  seFertl 
persons, — 

(e)  if  an  easement  over  the  share  of  one  of  them  is  necessarj 
for  enjoying  the  share  of  another  of  them,  the  latter  shall  be 
entitled  to  such  easement,  or 

(/)  if  such  an  easement  is  apparent  and  continuons  tnd 
necessary  for  enjoying  the  share  of  the  latter  as  it  was  enjoyed 
when  the  partition  took  effect,  he  shall,  unless  a  different  inten- 
tion is  expressed  or  necessarily  implied,  be  entitled  to  such  ease- 
ment. 

The  easements  mentioned  in  this  section,  clauses  (a),  (c)  and 
(e),  are  called  easements  of  necessity. 

Where  immoveable  property  passes  by  operation  of  law,  the 
persons  from  and  to  whom  it  so  passes  are,  for  the  purpose  of 
this  section,  to  be  deemed,  respectively,  the  transferor  and 
transferee. 

niustratioru, 

(a.)  A  sells  B  a  field  then  used  for  agricnltaral  purposes  only.  It* 
inaccessible  except  by  passing  over  A*8  adjoining  laud  or  by  treipes*' 
ing  on  the  land  of  a  stranger.  B  is  entitled  to  a  right  of  way,  for  agn- 
cultural  purposes  only,  over  A*8  adjoining  land  to  the  field  told. 

(b.)    A,  the  owner  of  two  fields,  sells  one  to  B,  and  retains  the  olber 
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1882. 


The  field  retained  was  at  the  date  of  the  sale  used  for  agricultural  pur-    Acrr  V 
poses  only  and  is  inaccessible  except  by  passing  OTcr  the  field  sold  to      ^^f^ 
B,    A  is  entitled  to  a  right  of  way,  for  agricultural  purposes  only,  OTcr 
B*8  field  to  the  field  retained. 

(c.)  A  sells  B  a  honse  with  windows  overlooking  A*s  land,  which  A 
retains.  The  liji;ht  which  passes  over  A*s  land  to  the  windows  is  neces- 
sary for  enjoying  the  house  as  it  was  enjoyed  when  the  sale  took  effect. 
B  is  entitled  to  the  light,  and  A  cannot  afterwards  obstruct  it  by  build- 
ing on  his  land. 

(d,)  A  sells  B  a  house  with  windows  overlooking  A*s  land.  The 
light  passing  o?er  A*s  land  to  the  windows  is  necessary  for  enjoying  the 
house  as  it  was  enjoyed  when  the  sale  took  effect.  Afterwards  A  sells 
the  land  to  G.  Here  C  cannot  obstruct  the  light  by  building  on  the 
land,  for  he  takes  it  subject  to  the  burdens  to  which  it  was  subject  in 
A*s  hands. 

(ej)  A  is  the  owner  of  a  house  and  adjoining  land.  The  house  has 
windows  o?erlooking  the  land.  A  siuiultiiueously  sells  the  house  to  B 
and  the  land  to  G.  The  light  passing  over  the  land  is  necessary  for 
enjoying  the  house  as  it  was  enjoyed  when  the  sale  took  effect.  Here 
A  impliedly  grants  B  a  right  to  the  light,  and  G  takes  the  laud  subject 
to  the  restriction  that  he  may  not  build  so  as  to  obstruct  such  light. 

(/.)  A  is  the  owner  of  a  house  and  adjoining  land.  The  house  has 
windows  overlooking  the  land.  A,  retaining  the  house,  sells  the  land 
to  B,  without  expressly  reserving  any  easement.  The  light  passing 
over  the  land  is  necessary  for  enjoying  the  house  as  it  was  eiij<»yed 
when  the  sale  took  effect.  A  is  entitled  to  the  light,  and  B  cannot 
build  on  the  land  00  as  to  obstruct  such  light. 

(g.)  A,  the  owner  of  a  house,  sells  B  a  factory  built  on  adjoining 
land.  B  is  entitled,  as  against  A,  to  pollute  the  air,  when  necessary, 
with  smoke  and  vapours  from  the  factory. 

(A.)  A,  the  owner  of  two  adjoining  houses,  T  and  Z,  sells  Y  to  B, 
and  retains  Z.  B  is  entitled  to  the  benefit  of  all  the  gutters  and  drains 
common  to  the  two  houses  and  necessary  for  enjoying  Y  as  it  was 
enjoyed  when  the  sale  took  effect,  and  A  is  entitled  to  the  benefit  of 
all  the  gutters  and  drains  common  to  the  two  houses  and  necessary  for 
enjoying  Z  as  it  was  enjoyed  when  the  sale  took  effect. 

(t.)  A,  the  owner  of  two  adjoining  buildings,  sells  one  to  B,  retaining 
the  other.  B  is  entitled  to  a  right  to  lateral  support  from  A*s  building, 
and  A  is  entitled  to  a  right  to  lateral  support  from  B*s  building. 

(/)  A,  the  owner  of  two  adjohiing  buildings,  sells  one  to  B,  and  the 
other  to  G.  G  is  entitled  to  lateral  support  from  B*s  building,  and  B 
is  entitled  to  lateral  support  from  G*s  building. 

(k.)    A  grants  lands  to  B  for  the  purpose  of  building  a  house  thereon. 
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Act  V    B  is  entitled  to  sncli  amount  of  lateral  and  8ul:jaoent  aopport  from  A*i 
9Y       land  as  is  necessarj  for  the  safetj  of  the  house. 

_  (l.)    Under  the  Land  Acqubition  Act,  1870,  a  Railwaj  Goapaay 

compulsoriljr  acquires  a  portion  of  B*s  land  for  the  purpoee  of  nakiaf 
A  siding.  The  Company  is  entitled  to  such  amount  of  Utenil  support 
from  n*s  adjoining  laud  as  is  essential  for  the  safety  of  the  aiding. 

(m.)  Owing  to  the  partition  of  joint  property,  A  beoomee  the  owav 
of  an  upper  room  in  a  building,  and  B  becomes  the  owner  of  tk 
portion  of  the  building  immediately  beneath  it.  A  is  entitled  to  suel 
amount  of  Tertioal  support  from  B*8  portion  as  is  essential  for  tbe 
safety  of  the  upper  room. 

(n.)  A  lets  a  house  and  grounds  to  B  for  a  particular  business.  B 
has  no  access  to  them  other  than  by  crossing  A*8  land.  B  b  entitled 
to  a  right  of  way  over  that  land  suitable  to  the  business  to  be  carried 
on  by  B  in  the  house  and  grounds. 

14.  When  right  to   a  way   of  necessity  is  created  under 
Direction  of  way  of      section  thirteen,  the  transferor,  the  legal 

necessity.  representative   of    the    testator,  or  the 

owner  of  the  share  orer  which  the  right  is  exercised,  as  the  case 
may  be,  is  entitled  to  set  oat  the  way ;  bat  it  mast  be  reason- 
ably convenient  for  the  dominant  owner. 

When  the  person  so  entitled  to  set  ont  the  way  reuses  or 
neglects  to  do  so,  the  dominant  owner  may  set  it  out. 

15.  Where  the  access  and  use  of  light  or  air  to  and  for 
Acquisition  by  pree-      any    buUding  have  been   peaceably  en- 

oripUon.  joyed  therewith,  as  an  easement,  withoot 

interruption,  and  for  twenty  years, 

and  where  support  from  one  per8on*s  land,  or  tilings  affixed 
thereto,  has  been  peaceably  received  by  another  person*8  land 
subjected  to  artificial  pressure,  or  by  things  affixed  thereto,  u 
an  easement,  without  interruption,  and  for  twenty  years, 

and  where  a  right  of  way  or  any  other  easement  has  beea 
peaceably  and  openly  enjoyed  by  any  person  claiming  title  there- 
to, as  an  easemeut,  and  as  of  right,  withont  intermption,  and 
for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air,  support  or 
other  easement  shall  be  absolnte. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to  be  a 
period  ending  within  two  years  next  before  the  institution  of  the 
suit  wherein  the  claim  to  which  such  period  relates  is  contested. 
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Explanation  I, — Nothing  is  an  enjoyment  witliin  the  meaning    Act  V 
of  this  section  when  it  has  been  had  in  porsnanoe  of  an  agree-     jgg2. 

ment  with  the  owner  or  occnpier  of  the  property  over  which  the      • 

right  is  claimed,  and  it  is  apparent  from  the  agreement  that  snch 
right  has  not  been  granted  as  an  easement,  or,  if  granted  as  an 
easement,  that  it  has  been  granted  for  a  limited  period,  or  subject 
to  a  condition  on  the  fnlfilment  of  which  it  is  to  cease. 

Explanation  II, — Nothing  is  an  intermption  within  the  mean- 
ing of  this  section  nnless  where  there  is  an  actnal  cessation  of 
the  enjoyment  by  reason  of  an  obstruction  by  the  act  of  some 
person  other  than  the  claimant,  and  unless  such  obstruction  is 
submitted  to  or  acquiesced  in  for  one  year  after  the  claimant 
has  notice  thereof  and  of  the  person  making  or  authorizing 
the  same  to  be  made. 

Explanation  III: — Suspension  of  enjoyment  in  pursuance  of 
a  contract  between  the  dominant  and  servient  owners  is  not  an 
interruption  within  the  meaning  of  this  section. 

Explanation  IV. — In  the  case  of  an  easement  to  pollute  water, 
the  said  period  of  twenty  years  begins  when  the  pollution  first 
prejudices  perceptibly  the  servient  heritage. 

When  the  property  over  which  a  right  is  claimed  under  this 
section  belongs  to  Qovernment  this  section  shall  be  read  as  if, 
for  the  words  "  twenty  years,"  the  words  "  sixty  years "  were 
substituted. 

IlUi$tratiom», 

(a.)  A  suit  18  brought  in  1883  for  obstructing  aright  of  way.  The 
defendant  admita  the  obstruction,  but  denies  the  right  of  way.  The 
plftintiiT  proves  tliat  the  right  was  peaceably  and  openly  enjoyed  by 
him,  claiiuiog  title  thereto  as  an  easement  and  as  of  right,  without 
interruption,  from  1st  January,  1862,  to  Ist  January,  1882.  The 
plaintiff  is  entitled  to  judgment. 

(h.)  In  a  like  snit  tlie  plaintiff  shows  that  the  right  was  peaceably 
and  openly  enjoyed  by  him  for  twenty  years.  The  defendant  proves 
that  for  a  year  of  that  time  the  plaintiff  was  entitled  to  possession 
of  the  servient  heritage  as  lessee  thereof  and  enjoyed  the  right  as  such 
lessee.  The  suit  shall  be  dismissed,  for  the  right  of  way  has  not  been 
enjoyed  '*  as  an  easement**  for  twenty  years. 

(c.)  In  a  like  suit  the  plaintifi  shows  that  the  right  was  peaceably 
and  openly  enjoyed  by  him  for  twenty  years.  The  defendant  proves 
that  the  plaintiff  on  one  occasion  during  the  twenty  years  had  admitted 
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Act  V     thtii  the  user  was  not  of  right  and  asked  hiii  lenve  to  enjoy  the  right 
iSIo       ^^^  ^^*^  ^^^^^  ^^  dismissed,  for  the  right  of  way  has  iiot  been  enjojed 
'  **  as  of  right"  for  twenty  years. 

16.     Prorided  that,  when  any  land  upon,  over  or  from  which 

Exolnsion  in  favour  ^"7  easement  has  been  enjoyed  orderired 
of  reversioner  of  ser-      has  been   held  under  or  by  virtue  of  any 

vient  heritage.  •   *        i.    r        i-r  ^  ^ 

^  interest    for    life  or  any  term   of   years 

exceeding  three  years  from  the  granting  thereof,  the  time  of 
the  enjoyment  of  such  easement  during  the  continuance  of  such 
interest  or  term  shall  be  excluded  in  the  computation  of  the 
said  last-mentioned  period  of  twenty  years,  in  case  the  claim 
is,  within  three  years  next  after  the  determination  of  such 
interest  or  term,  resisted  by  the  person  entitled,  on  such  deter- 
mination, to  the  said  land, 

lUustraHotL 

A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of  way  over 
P*s  land.  A  proves  that  he  has  enjoyed  the  right  for  twenty-five 
years ;  but  B  shows  tliat  during  ten  of  these  years  C  had  a  Hfe-intcrest 
in  the  hmd ;  that  on  C*s  death  B  became  entitle<I  to  the  land ;  and 
that  within  two  years  afler  G*8  death  he  contested  A*s  claiji  to  the 
right.  The  suit  must  be  dismissed,  as  A,  with  reference  to  the  pruri* 
sions  of  this  section,  has  only  proved  enjoyment  for  fi(^en  years. 

Eights  which  cannot  ^7.  Easements  acquired  under  section 
be  acquired  by  pres-  fifteen  are  said  to  be  acquired  by  prescrip- 
cnp  ion.  ^.^^^  ^^^  ^^  called  prescriptive  rights. 

None  of  the  following  rights  can  be  so  acquired  : — 

(a)  a  right  which  would  tend  to  the  total  destruction  of  the 
subject  of  the  right,  or  the  property  on  which,  if  the  acquisi- 
tion were  made,  liability  would  be  imposed  ; 

(b)  a  right  to  the  free  passage  of  light  or  air  to  an  open 
space  of  ground ; 

(c)  a  right  to  surface-water  not  flowing  in  a  stream  and  not 
permanently  collected  in  a  pool,  tank  or  otherwise  ; 

(d)  fJL  right  to  underground  water  not  passing  in  a  defined 
channel. 

18.     An  easement  may  be  acquired  in  virtue  of  a  local  custom. 

Such   easements    are    called    costomftry 
Customary  easements. 

easements. 


r 
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IHustratiom,  Act  V 


(a.)  By  the  custom  of  a  certain  village  every  cultivator  of  villnge 
land  is  entitled,  as  such,  to  graze  bis  cattle  on  tbe  common  pnstare. 
A  having  become  tbe  tenant  of  a  plot  of  uncultivated  land  in  tbe 
village  breaks  up  and  cultivates  that  plot.  He  thereby  acquires  an 
easement  to  graze  bis  cattle  in  accordance  with  tbe  custom. 

(b,)  By  tbe  custom  of  a  certain  town  no  owner  or  occupier  of  a 
house  can  open  a  new  window  therein  so  as  substantiully  to  invade  bis 
neighbour's  privacy.  A  builds  a  house  in  tbe  town  near  B*8  bouse.  A 
thereupon  acquires  an  easement  that  B  shall  not  open  new  windows  in 
his  bouse  so  as  to  command  a  view  of  tbe  portions  of  A*s  bouse  which 
are  ordinarily  excluded  from  observation}  and  B  acquires  a  like  ease- 
ment with  respect  to  A*s  house. 

19.     Where  the  dominant  heritage   is  transfered  or   devolves, 

Transfer  of  domi-  ^^  ^^^  ^^  ^^^^'^^  ^''  ^J  operation  of  law, 
nant  heritage  passes'  the  transfer  or  devolation  shall,  unless 
easement.  ^  contrary   intention   appears,  be  deemed 

to  pass  the  easement  to  tbe  person  in   whose  favour  the  transfer 
or  devolution  takes  place. 

lilustration. 

A  has  certain  land  to  wliicb  a  right  of  way  is  annexed.  A  lets  tbe 
land  to  B  for  twenty  years.  The  right  of  way  vests  in  B  and  bis  legal 
representative  so  long  as  the  lease  continues. 


CHAPTER  III. 

Thr  Incidents  of  Easements. 

20.     The  rules  contained  in  this  chapter  are  controlled  by  any 

contract  between   the  dominant  and  ser- 

oontelS'trtl^S'*^  "'     ^'«n*    <"'»«'«    'o'^ting  to    the  servient 

heritage,  and  by  the  provisions  of  tbe 
instrament  or  decree,  if  any,  by  which  the  easement  referred  to 
was  imposed. 

And  when  any  incident  of  any  customary   easement  is  incon- 
Incidents  of  custom-      sistent  with   such  rules,  nothing  in  this 
ary  easements.  chapter  shall  aflfect  such  incident. 

21.     An  easement  must  not  be  used  for 
Bar  to  use  uncon*  *  ±  jt      *».\   x-i 

neoted  with  enjoyment.      ^^^  purpose  not  connected  with  the  en- 
joyment of  the  dominant  heritage. 


OP 

3882. 
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Act  V  JUustrations. 

OF 

1882.  (<>•)    A,  as  owner  of  a  farm  Y,  lias  a  right  of  way  over  B*8  land  to  T. 

^— '  Ljing  beyond  Y,  A  has  another  farm  Z,  the  beneficial  enjoyment  of 
which  18  not  necessary  for  the  beneficial  enjoyment  of  Y.  He 
must  not  use  the  easement  for  the  purpose  of  passing  to  and  from  Z. 

(b.)  A,  as  owner  of  a  certain  house,  has  a  right  of  way  to  and  fron 
it.  For  the  purpose  of  passing  to  and  from  the  house,  the  right  may 
be  used,  not  only  by  A,  but  by  the  members  of  his  family,  his  guests, 
lodgers,  servants,  workmen,  visitors  an<l  customers  ;  for  this  is  a  pur- 
pose connected  with  the  enjoyment  of  the  dominant  heritage.  So,  if 
A  lets  the  house,  he  may  use  the  right  of  way  for  the  purpose  of  col- 
lecting the  rent  and  seeing  that  the  house  is  kept  in  repair. 

22.  The  dominant  owner  mast  exercise  his  right  in  the  mode 

_       .      .  ^      which   is  least   onerous  to   the    servient 

Exercise  of  eaaement. 

owner ;  and  when  the  exercise  of  an  ease- 

Confinement  of  exer-  ^^3^^  ^^n  without  detriment  to  the  domi- 
Cise  of  easement. 

nant  owner  be  confined    to  a  determinate 

part  of  the  servient  heritage,   snch  exercise  shall,  at  the  request 

of  the  servient  owner,  be  so  confined. 

Illustrations. 

(a.)  A  has  a  right  of  way  over  B*s  field.  A  must  enter  the  way  st 
either  end  and  not  at  any  intermediate  point. 

(6.)  A  has  a  right  annexed  to  his  house  to  cut  thatching-grass  in  B*s 
swamp.  A,  when  exercising  his  easement,  must  cut  the  grass  §0  that 
the  plants  may  not  be  destroyed. 

23.  Subject  to  the  provisions  of  section  twenty-two,  the  do- 

minant owner  may,   from    time    to  time, 

easement,    provided    that    he    does  not 
thereby  impose  any  additional  burden  on  the  servient  heritage. 

Exception. — The  dominant  owner  of  a  right  of  way  cannot 
vary  his  line  of  passage  at  pleasure,  even  though  he  does  not 
thereby  impose  any  additional  harden  on  the  servient  heritage. 

Illustrations, 

(a.)  A,  the  owner  of  1  saw-mill,  has  a  right  to  a  flow  of  water  suffi- 
cient to  work  the  mill.  He  may  convert  the  saw-mill  into  a  cora-mil^ 
provided  that  it  can  be  worked  by  the  same  amount  of  water. 

(b,)    A  has  a  right  to  discharge  on  B*s  land  the  rain-water  from  the 


J 
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eaTes  of  A*8  kouie.    This  does  not  entitle  A  to  advance  bis  eaves  if,    Act  Y 
by  80  doing,  he  impuees  a  greater  burden  on  B*fl  land.  ^J 

(c.)    A,    as  ^  the    owner  of   a    pa|ier*min,     acquires    a    right    to  ' 

pollute  a  stream  by  pouring  in  the  refuse-liquor  produced  by 
making  in  the  mill  paper  from  rags.  He  may  pollute  the  stream 
by  pouring  in  similar  liquor  produced  by  making  in  the  mill  paper 
by  a  new  process  from  bambooft,  provided  that  he  does  not  sub- 
stantially increase  the  amount,  or  injuriously  change  the  nature,  of  the 
pollution. 

(</.)  A,  a  riparian  owner,  acquires,  as  against  the  lower  riparian 
owners,  a  prescriptive  right  to  pollute  a  stream  by  throwing  sawdust 
into  it.  This  does  not  entitle  A  to  pollute  the  stream  by  discharging 
into  it  poisonous  liquor. 

24.    The  dominant  owner  is  entitled^  as  against  the  servient 

owner,  to  do  all  acts  necessary  to  secare 

Eight  to  do  acts  to  tiie  f^n  enjoyment  of  the  easement ;  but 
seoore  enjoyment.  ^ 

such  acts  must  be  done  at  such  time  and 

in  such  manner  as,  withoat  detriment  to  the  dominant  owner,  to 

cause  the  servient  owner  as  little  inconvenience  as  possible;  and 

the   dominant    owner    must  repair,  as  far   as  practicable,   the 

damage  (if  any )  caused  by  the  act  to  the  servient  heritage. 

Rights  to  do  acts  necessary  to  secare  the  fall  enjoyment  of  an 

Aocessory  rights.  easement  are  called  accessory  rights. 

Illustrations. 

(a.)  A  has  an  easement  to  lay  pipes  in  B*s  land  to  convey  water  to 
A*8  cistern.  A  may  enter  and  dig  the  land  in  order  to  mend  the  pipes, 
but  he  must  restore  the  surface  to  its  original  state. 

(b.)  A  has  an  easement  of  a  drain  through  B*s  land.  The  sewer 
with  which  the  drain  communicates  is  altered.  A  may  enter  upon 
B*s  land  and  alter  the  drain,  to  adapt  it  to  the  new  sewer,  provided 
that  he  does  not  thereby  impose  any  additional  burden  on  B*8  land. 

(c.)  A,  as  owner  of  a  certain  house,  has  a  right  of  way  over  B*s 
land.  The  way  is  out  of  repair,  or  a  tree  is  blown  down  and  falls 
across  it.  A  may  enter  on  B*8  land  and  repair  the  way  or  remove  the 
tree  from  it. 

(</.)  A,  as  owner  of  a  certain  field,  has  a  right  of  way  over  B*s  land. 
B  renders  the  way  impassable.  A  may  deviate  from  the  way  and  pass 
over  the  adjoining  land  of  B,  provided  that  the  deviation  is  reasonable. 

(e.)  A,  as  owner  of  a  certain  house,  has  a  right  of  way  over  B*s  field. 
A  may  remove  rocks  to  make  the  way. 
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Act  V        (/.)    A  has  nn  easement  of  support  from  B's  wall.    The  wall  gives 
^F        way.    A  may  enter  upon  B's  land  and  repair  the  wall. 

,'  (g>)    A  has  an  easement  to  have  his  land  flooded  by  means  of  a  dam 

in  B's  stream.    The  dam  is  half  swept  away  by  an  inundatioD.     A  mij 
enter  upon  B*s  land  and  repair  the  dam. 

25.  The  expenses  incarred  in  constrncting  works,  or  making 
Liability  for  expens-     repairs,  or  doing  any  other  act  necessary 

es   necessary  for  pre-      for  the  use  or  preservation  of  an  easement, 

servation  of  easement.  ivji?         jvxtj 

must  be  defrayed  by  the  dominant  owner. 

26.  Where  an  easement  is  enjoyed  by  means  of  an  artificial 

work,   the   dominant    owner   is   liable  to 

Liability  for  damage      ^ake   compensation    for   any  damage  to 
from  want  of  repair.  ...  .  .         i.  i 

the  servient  heritage   arising   from  the 

want  of  repair  of  such  work. 

27.  The  servient  owner  is  not  bound  to  do  anything  for  the 

benefit  of  the  dominant  heritage,  and  he  is 

Servient  owner  not  entitled,  as  against  the  dominant  owner, 
bound  to  do  anything.  ,  .         ,      . 

to  use  the  servient  heritage  m  any  way 

consistent  with  the  enjoyment  of  the  easement :  but  he  must  not 

do  any  act  tending  to  restrict  the   easement   or  to  render  its 

exercise  less  convenient, 

Illuxtrations, 

(a.)  A,  as  owner  of  a  house,  has  a  right  to  lead  water  and  send 
sewage  through  B*s  land.  B  is  not  bound  as  servient  owner  to  clear 
the  watercourse  or  scour  the  sewer. 

(&.)  A  grants  a  right  of  way  through  his  land  to  B  as  owner  of  t 
field.  A  may  feed  his  cattle  on  grass  growinj?  on  the  way,  provided 
that  B's  right  of  way  is  not  thereby  obstructed  ;  but  he  must  not 
build  a  wall  at  the  end  of  his  land  so  as  to  prevent  B  from  going 
beyond  it,  nor  must  he  narrow  the  way  so  as  to  render  the  exercise 
of  the  right  less  easy  than  it  was  at  the  date  of  the  grant. 

(c.)  A,  in  respect  of  his  house,  is  entitled  to  an  easement  of  support 
from  B's  wall.  B  is  not  bound  as  servient  owner  to  keep  the  wall 
standing  and  in  repair.  But  he  must  not  pull  down  or  weaken  the 
wall  so  as  to  make  it  incapable  of  rendering  the  necessary  support. 

(d,)  A,  in  respect  of  his  mill,  is  entitled  to  a  watercourse  througli 
B's  land.    B  must  not  drive  stakes  so  as  to  obstruct  the  watercourse. 

(e.)  A,  in  respect  of  his  house,  is  entitled  to  a  certain  quantity  of 
light  passiug  over  B's  land.  B  must  not  plant  trees  so  as  to  obstruct 
the  passage  to  A's  windows  of  that  quantity  of  light. 
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28.     With  respect  to  the  extent  of  easements  and  the  mode    Act  V 

of  their   enjoyment,    the   following   pro- 
Extent  of  easements.      ^.^.^^^  ^j^^^^  ^^^^  ^^^^^  ._ 

An  easement  of  necessity  is  co-extensive  with  the  necessity 
Basement  of   neoes-      as  it  existed  when  the  easement  was  im- 
sity.  posed. 

The  extent  of  any  other  easement  and   the   mode  of  its  enjoy- 
ment mnst  be  fixed  with   reference  to  the 
Other  easements.  probable  intention  of  the  parties,  and  the 

pnrpose  for  which  the  right  was  imposed  or  acquired. 

In  the  absence  of  evidence  as  to  such  intention  and  pnrpose — 

(a)   a  right  of  way   of  any  one  kind 
Bight  of  way.  ^^®®  ^^*  include  a  right  of  way   of  any 

other  kind  : 
(b)  the  extent  of  a  right  to  the  passage  of  light  or  air  to  a 
Right  to  light  or  air      certain  window,  door  or   other   opening, 
acquired  by  grant.  imposed  by  a  testamentary   or  non-testa 

mentary  instrument,  is  the  quantity  of  light  or  air  that  entered 
the  opening  at  the  time  the  testator  died  or  the  non-testamentary 
instrument  was  made : 

fc)  the  extent  of  a  prescriptive  right  to  the  passage  of  light 
Prescriptive  right  to      0^  *"*  ^  *  certain   window,  door  or  other 
light  or  air.  opening  is   that   quantity  of  light  or  air 

which  has  been  accustomed  to  enter  that  opening  during  the 
whole  of  the  prescriptive  period  irrespectively  of  the  purposes 
for  which  it  has  been  used  : 

(d)  the  extent  of  a  prescriptive  right  to  pollute  air  or  water 
Prescriptive  right  to      ^8  the  extent  of  the  pollution  at  the  com- 

pollute  air  and  water.  mencement  of  the  period  of  user  on  com- 
pletion of  which  the  right  arose  :  and 

(e)  the  extent  of  every  other  prescriptive  right  and  the  mode 
Other  prescriptive      of  its  enjoyment  must  be  determined  by 

rights.  the  accustomed  user  of  the  right. 

29.     The  dominant  owner  cannot,  by  merely  altering  or  adding 

to   the  dominant  heritage,  substantially 
Increase  of  easement.  ^  ' 

increase  an  easement. 

Where  an  easement  has   been  granted  or    bequeathed  so  that 

its  extent  shall  be  proportionate  to  the  extent  of  the  dominant 

heritage,  if  the  dominant  heritage   is  increased  by  alluvion,  the 
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ACT  V    easement  is  proportionately  increased,  and  if  the  dominant  herit- 
1882      ^^  ^^  diminished  by  dilavion,   the  easement  is  proportionately 

'     diminished. 

8aye  as  aforesaid,  no  easement  is  affected  by  any  change  in 
the  extent  of  the  dominant  or  the  senrient  heritage. 

HhutraHone, 

(a.)  A,  the  owner  of  a  mill,  has  acquired  a  prescript! ve  right 
to  divert  to  his  mill  part  of  the  water  of  a  stream.  A  alters  the  machi- 
nery of  his  mill.     He  cannot  thereby  increase  his  right  to  divert  water. 

(b,)  A  has  acquired  an  ensement  to  pollute  a  stream  by  carrying  on 
a  manufacture  ou  its  banks  by  which  a  certain  quantity  of  foul  matter 
is  discharged  into  it.  A  extends  his  works  and  thereby  increases  the 
quantity  discharged.  He  is  responsible  to  the  lower  riparian  owners 
for  injury  done  by  such  increase. 

(c.)  A,  as  the  owner  of  u  farm,  has  a  right  to  take,  for  the  purpose 
of  manuring  his  farm,  leaves  which  have  fallen  from  the  trees  ou  B*8 
land.  A  buys  a  field  and  unites  it  to  his  farm.  A  is  not  thereby  enti- 
tled to  take  leaves  to  manure  this  field. 

80.     Where  a  dominant  heritage  is  divided  between  two  or 
Partition  of  dominant      more  persons,   the  easement  becomes  an- 
heritage.  nexed  to  each  of  the  shares,  but  not  so  as 

to  increase  substantially  the  burden  on  the  servient  heritage : 
provided  that  sach  annexation  is  consistent  with  the  terms  of 
the  instrument,  decree  or  revenue  proceeding  (if  any)  nnder  which 
the  division  was  made,  and  in  the  case  of  prescriptive  rights, 
with  the  nser  during  the  prescriptive  period, 

lllustraiions, 

(a.)  A  house  to  which  a  right  of  way  by  a  particular  path  it  annexed 
is  divided  into  two  parts,  one  of  which  is  granted  to  A,  the  other  to  B. 
Each  is  entitled,  in  respect  of  his  part,  to  a  riglit  of  way  by  the 
same  path. 

(b.)  A  house  to  which  is  annexed  the  right  of  drawing  water  firom  a 
well  to  the  extent  of  fifty  buckets  a  day  is  divided  into  two  distinet 
heritages,  one  of  which  is  granted  to  A,  the  other  to  B.  A  and  B  are 
each  entitled,  in  respect  of  his  heritage,  to  draw  from  the  well  ^(^ 
buckets  a  day ;  but  the  amount  drawn  by  both  most  not  exceed  fifty 
buckets  a  day. 

(c.)  A,  having  in  respect  of  his  house  an  easement  of  light,  divides 
the  house  into  three  distinct  heritages.  Each  of  these  continoes  to 
have  the  right  to  have  its  windows  unobstructed. 
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CHAPTER  IV. 
The  Disturbanob  of  Easbmehts. 

82.  The  owner  or  occnpier   of  the   dominant  heritage  is  en- 
Right  to  enjoyment      titled  to  enjoy  the   easement  without  dis- 

without  diaturbanoe.  turbance  by  any  other  person. 

Illustration, 

A,  as  owner  of  a  house,  has  a  right  of  way  over  B's  land.  C  anlftwfiiUy 
enters  on  B's  land,  and  obstructs  A  in  his  right  of  way.  A  may  sue  C  for 
compensation,  not  for  the  entry,  but  for  the  obstruction. 

83.  The  owner  of  any  interest  in  the  dominant  heritage,  or 
Suit  for  disturbance      the  occupier  of  such  heritage,   may  in- 

of  easement.  stitute  a  suit  for  compensation  for   the 

disturbance  of  the  easement  or  of  any  right  accessory  thereto  ; 
provided  that  the  disturbance  has  actually  caused  substantial 
damage  to  the  plaintiff. 

Explanation  L — The  doing  of  any  act  likely  to  injure  the 
plaintiff  by  affecting  the  evidence  of  the  easement,  or  by  materi- 
ally diminishing  the  value  of  the  dominant  heritage,  is  substan- 
tial damage  within  the  meaning  of  this  section  and  section  thirty- 
four. 

Explanation  II, — Where  the  easement  disturbed  is  a  right  to 
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81.     In  the  case  of  excessive  user  of  an  easement  the  servient    Act  V 
Obstruction   in  case      owner   may,  without    prejudice    to    any 
of  excessive  user.  other  remedies  to  which  he  may  be  en- 

titled, obstruct  the  user,  but  only  on  the  servient  heritage  :  pro- 
vided that  such  user  cannot  be  obstructed  when  the  obstruction 
would  interfere  with  the  lawful  enjoyment  of  the  easement. 

lUuatration, 

A,  having  a  right  to  the  free  passage  over  B's  land  of  light  to  four 
windows  six  feet  by  four,  increases  their  size  and  number.  It  is  im- 
possible to  obstruct  the  passage  of  light  to  the  new  windows  withcmt 
also  obstructing  the  passage  of  light  to  the  ancient  windows.  B  can- 
not obstruct  the  excessive  user. 
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ACT  V  the  free  passage  of  light  passing  to  the  openings  in  a  honse,  oo 
damage  is  substantial  within  the  meaning  of  this  section  unless 
it  falls  within  the  first  Explanation,  or  interferes  materially  with 
the  physical  comfort  of  the  plaintiff,  or  prevents  him  from 
carrying  on  his  accustomed  business  in  the  dominant  heritage  as 
beneficially  as  he  had  done  previous  to  instituting  the  suit 

Explanation  III, — Where  the  easement  disturbed  is  a  right 
to  the  free  passage  of  air  to  the  openings  in  a  house,  damage  is 
substantial  within  the  meaning  of  this  section  if  it  interferes 
materially  with  the  physical  comfort  of  the  plaintiff,  though  it  is 
not  injurious  to  his  health. 

Illustrations, 

(n.)  A  plrtces  a  permanent  obstruction  in  a  path  over  which  B,  is 
teniint  of  C's  house,  haa  a  ricjht  of  way.  This  is  substantial  dsmage  to 
C,  for  it  may  affect  the  evidence  of  bis  reversionary  ri;»ht  to  the  ele- 
ment. 

{b.)  A,  as  owner  of  a  house,  has  a  right  to  walk  along  one  side  of 
B*s  house.  B  builds  a  verandah  overlianginjr  the  way  about  ten  feet 
from  the  ground,  and  so  as  not  to  occasion  any  inconvenience  to  foot- 
passengers  using  the  way.    This  is  not  substantial  damage  to  A. 

34.  Tlie  removal  of  the  means  of  support  to  which  a  domi- 
nant owner  is  entitled  does  not  give  nsa 

When  cause  of  action  ^q  ^  right  to  recover  compensation  unless 
B^r^*"  '*""°"^  °'     and  until  substantial  damage  is  actuJlj 

sustained. 

35.  Subject  to  the  provisions  of  the  Specific  Relief  Act,  1877, 
Injunction torestrain      sections    52   to  57   (both  inclusive),  w 

disturbance.  injunction  may  be  granted  to  restrain  the 

disturbance  of  an  easement, — 

(a)  if  the  easement  is  actually  disturbed,— when  compensi- 
tion  for  such  disturbance  might  be  recovered  under  this  chapter : 

(b)  if  the  disturbance  is  only  threatened  or  intended,— irhen 
the  act  threatened  or  intended  must  necessarily,  if  performed,  dis- 
turb the  easement. 

86.    Notwithstanding  the  provisions  of   section  twenty-foor, 
Abatementof  obstruc     ^^^  dominant  owner  cannot  himself  abtt« 
tion  of  easement.  a  wrongful  obstruction  of  an  easement 
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CHAPTER  V.  Act  V 

OP 

The  Extinction,  Suspension  and  Revival  of  Easements.         ^f^' 

37.     When,  from  a    cause  which    preceded    tlie    imposition 

of    an    easement,   the   person  by  whom 

Extinction  by  disso-  j^  ^^  imposed  ceases  to  have  any  right 
lutioD  or  right  of  ser-  ^  .  . 

vient  owner.  in  the  servient  heritage,   the  easement  is 

extinguished. 

Exception, — Nothing   in  this  section  applies  to   an  easement 

lawfully  imposed  by  a  mortgagor  in  accordance  with  section  ten. 

lUustrations. 

(a.)  A  transfers  Sultanpur  to  B  on  condition  that  he  does  not  marry 
C.  B  imposes  an  easement  on  Sultanpur.  Then  B  marries  C.  B*s 
interest  in  Sultanpur  ends,  and  with  it  the  easement  is  extinguished. 

(b.)  A,  in  1860,  let  Sultanpur  to  B  for  thirty  years  from  the  date  of 
tlie  lease.  B,  in  1861,  imposes  an  easement  on  the  land  in  favour  of 
C,  who  enjoys  the  easement  peaceably  and  openly  as  an  easement  with- 
out interruption  for  twenty-nine  years.  B*s  interest  in  Sultanpur  then 
ends,  and  with  it  C*s  easement. 

(c.)  A  and  B,  tenants  of  C,  have  permanent  transferable  interests  in 
their  respective  holdings.  A  imposes  on  his  holding  an  easement  to 
draw  water  from  a  tank  for  the  purpose  of  irrigating  B*8  land.  B 
ei\}oys  the  easement  for  twenty  years.  Then  A*s  rent  falls  into  arrear 
and  his  interest  is  sold.    B*s  easement  is  extinguished. 

(d.)  A  mortgages  Sultanpur  to  B,  and  lawfully  imposes  au  easement 
on  the  land  in  favour  of  G  in  accordance  with  the  provisions  of  section 
ten.  The  laud  is  sold  to  D  in  satisfaction  of  the  mortgnge-dcbt.  The 
easement  is  not  thereby  extinguished. 

«....,       ,  88.     An  easement  is  extinguished  when 

Bxtinotion  by  release.  . 

the  dominant  owner  releases  it,  expressly 
or  impliedly,  to  the  servient  owner. 

Such  release  can  be  made  only  in  the  circumstances  and  to  the 
extent  in  and  to  which  the  dominant  owner  can  alienate  the  domi* 
nant  heritage. 

An  easement  may  be  released  as  to  part  only  of  the  servient 
heritage. 

Explanation  /. — An  easement  is  impliedly  released — 

(a)  where  the  dominant  owner  expressly  anthorizes  an  act  of 
a  permanent  nature  to  be  done  on  the  servient  heritage,  the  neces- 

U  U 
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Act  V    sary  consequence  of  which  is  to  prevent  his  future  enjoyment  of 
the  easement,  and  such  act  is  done  in  pursuance  of  such  authority ; 

(h)  where  any  permanent  alteration  is  made  in  the  dominant 
heritage  of  such  a  nature  as  to  show  that  the  dominant  owner 
intended  to  cease  to  enjoy  the  easement  in  future. 

Explanation  II, — Mere  non-user  of  an  easement  is  not  an 
implied  release  within  the  meaning  of  this  sectiou. 

Illustrations. 

(a.)  A,  B  and  C  are  co-owners  of  a  house  to  which  an  easement  if 
annexed.  A,  without  the  consent  of  B  and  C,  releases  the  easement 
This  release  is  effectual  only  as  against  A  and  his  legal  representatite. 

(b.)  A  grants  B  an  easement  over  A*s  land  fur  the  beneficial  en- 
joyment of  his  house.  B  assigns  the  house  to  C.  B  then  purports  to 
release  the  easement.     The  release  is  ineflfectual. 

(c.)  A,  having  the  right  to  discharge  his  eaTCsdroppings  into  B's  ysrd 
expressly  authorizes  B  to  build  over  this  yard  to  a  height  which  wiH 
interfere  with  the  discharge.  B  builds  accordingly.  A*8  easement  is 
extinguished  to  the  extent  of  the  interference. 

(d.)  A,  having  an  easement  of  light  to  a  window,  builds  up  that  win- 
dow with  bricks  and  mortar  so  as  to  manifest  an  intention  to  abandon 
the  easement  permanently.     The  easement  is  impliedly  released. 

(e.)  A,  having  a  projecting  roof  by  means  of  which  he  enjoys  an  ele- 
ment to  discharge  eavesdroppings  on  B*s  land  pennanently  alters  the 
roof,  so  as  to  direct  the  rain-water  into  a  different  channel  and  dis- 
charge it  on  C*s  land.     The  easement  is  imphedly  released. 

39.     An     easement     is    extinguished 

Extinction  by  revo-  ^^^^^  ^^^®  servient  owner,  in  exercise  of  a 
cation.  power  reserved  in  this  behalf,  revokes  tlie 

easement. 
40.     An  easement  is  extinguished  where  it  has  been  imposed 

for  a  limited  period,  or  acquired  on  con- 
tiou'^orHmTd^ri^  ^Uion  that  it  shall  become  Toid  on  ti. 
or  happeninjj  of  dissolv-  performance  or  non-performance  of  • 
ing  coudition.  specified  act,    and    the  period    espirw 

or  the  condition  is  fulfilled. 

f 

41.     An    easement    of    necessity   »« 

ExtincUon  on  termi-      extinguished   when  the   necessity  comei 
nation  of  necessity.  ° 

to  an  end. 
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Illttstraiion,  Act  V 

OP 

A  granta  B  a  field  innccessible  except  by  pnssing  over   A'g  ndjoining  1882. 

land,     li  ufterwnrds  purchases  a  part  of  that  land  over  which  he  can  — ^ 
pass  to  bis  field.     The  right  of  wnj  over  A*s  land  which  B  had  acquired 
is  extinguished. 

42.  An  easement  is  extinguished   when   it  becomes  incapable 
Extinction  of  useless      oi  being  at  any    time    and   under   any 

easement,  circumstances  beneficial  to  the  dominant 

owner. 

43.  Wliere,  by  any  permanent  change  in  the  dominant  herit- 

r^_^    ^.     ,  age,  the  burden  on  the  servient  heritage 

iiiXtmction  by  perma-      ... 

nent  change  in  doml-  is  materially  increased  and  cannot  be 
nant  heritage.  reduced  by   the  servient  owner   without 

interfering  with  the  lawful  enjoyment  of  the  easement,  the  easement 
is  extinguished,  unless — 

{q)  it  was  intended  for  the  beneficial  enjoyment  of  the  domi- 
nant heritage,  to  whatever  extent  the  easement  should  be  used  ;  or 

{b)  the  injury  caused  to  the  servient  owner  by  the  change  is 
so  slight  that  no  reasonable  person  would  complain  of  it ;  or 

(c)  the  easement  is  an  easement  of  necessity. 

Nothing  in  this  section  shall  be  deemed  to  apply  to  an  ease- 
ment entitling  the  dominant  owner  to  support  of  the  dominant 
heritage. 

44.  An  easement  is  extinguished  where  the  servient  heritage 
Extinction  on  perma-      is  by  superior  force  so  permanently  alter- 

nent  alteration  of  ser-      ^j  ^i^^^  ^he  dominant  owner  can  no  longer 
vient  heritage  by  supe-  .  ° 

rior  force.  enjoy  such  easement : 

Provided  that,  where  a  way  of  necessity  is  destroyed  by  supe- 
rior force,  the  dominant  owner  has  a  right  to  another  way  over 
the  servient  heritage ;  and  the  provisions  of  section  fourteen 
apply  to  such  way. 

Illustradoni, 

(a.)  A  grants  to  B,  as  the  owner  of  a  certain  house,  a  right  to  fish 
in  a  river  running  through  A*s  Innd.  The  river  changes  its  course 
permanently  and  runs  through  G*s  land,    B*s  easement  is  extinguished. 

(6.)  Access  to  a  path  over  which  A  has  a  right  of  wny  is  permanent- 
ly cut  ofi  by  an  earthquake.     A*8  right  is  extinguished. 
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Act  V        45.     An  easement  is  extinguished  when  either  the  dominant 

]^^2        Extinction  bydestruc-     or  the    servient  heritage  is   completd} 
^^      tion  of  either  heritage.      destroyed. 

Illustration. 

A  has  a  right  of  way  over  a  road  running  along  the  foot  of  a  sea-clil 
The  road  is  washed  away  by  a  permanent  encroachment  of  the  seL 
A*8  easement  is  extinguished* 

46.     An  easement  is  extingnished  when  the  same  person  be* 

Extinction  by  unity      comes  entitled  to  the  absolute  ownership 

of  ownership.  ^f  the  whole  of  the  dominant  and  servient 

heritages. 

IllustrationM. 

(a.)  Ay  as  the  owner  of  a  house,  has  a  right  of  way  over  B*s  Md. 
A  mortgages  his  house,  and  B  mortgsges  his  field  to  C.  Then  C  fore* 
closes  both  mortgages  and  becomes  thereby  absolute  owner  of  botb 
house  and  field.     The  right  of  way  is  extinguished. 

(5.)  The  dominant  owner  acquires  only  part  of  the  servient  heritage : 
the  easement  is  not  extinguished,  except  in  the  case  illustrated  in 
section  forty «one. 

(c.)  The  servient  owner  acquires  the  dominant  heritage  in  con* 
nection  with  a  third  person :  the  easement  is  not  extinguished. 

(J.)  The  separate  owners  of  two  separate  dominant  heritages  joioti/ 
acquire  the  heritage  which  is  servient  to  the  two  separate  heritage** 
the  easements  are  not  extinguished. 

(e.)  The  joint  owners  of  the  dominant  heritage  jointly  acquire  the 
servient  heritage  :   the  easement  is  extinguished. 

(/*.)  A  single  right  of  way  exists  over  two  servient  heritages  for  tht 
beneficial  enjoyment  of  a  single  dominant  heritage.  The  dooiiiuB^ 
owner  acquires  one  only  of  the  servient  heritages.  The  easemeot  tf 
not  extinguished. 

(g,)  A  has  a  right  of  way  over  B's  road.  B  dedicates  the  rosd  to 
the  public.     A*s  right  of  way  is  not  extinguished. 

47.    A  continuous  easement  is  extinguished  when  it  totallj 

Extinction  by  non-  ^^^ases  to  be  enjoyed  as  such  for  «n 
enjoyment.  unbroken  period  of  twenty  years. 

A  discontinuous  easement  is  extinguished  when,  for  a  h** 
period,  it  has  not  been  enjoyed  as  such. 

Such  period  shall  be  reckoned,  in  the  case  of  a  continooos 
easement,  from  the  day  on  which  its  enjoyment  was  obstructs 
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by  the  servient  owner,  or  rendered  impossible  by  tlie  dominant    Act  V 
owner ;  ond,  in  the  case  of  a  discontinnons  easement,  from  the     jgg2 
day  on  which  it  was  last  enjoyed  by  any  person  as  dominant      ^— 
owner. 

Provided  that  if,  in  the  case  of  a  discontinuous  easement,  the 
dominant  owner,  within  such  period,  registers,  under  the  Indian 
Hegistration  Act,  1877,  a  declaration  of  his  intention  to  retain 
sach  easement,  it  shall  not  be  extinguished  until  a  period  of 
twenty  years  has  elapsed  from  the  date  of  the  registration. 

Where  an  easement  can  be  legally  enjoyed  only  at  a  certain 
place,  or  at  certain  times,  or  between  certain  hours,  or  for  a  parti- 
cular purpose,  its  enjoyment  during  the  said  period  at  another 
place,  or  at  other  times,  or  between  other  hours,  or  for  another 
purpose,  does  not  prevent  its  extinction  under  this  section. 

The  circumstance  that,  during  the  said  period,  no  one  was  in 
possession  of  the  servient  heritage,  or  that  the  easement  could 
not  be  enjoyed,  or  that  a  right  accessory  thereto  was  enjoyed,  or 
that  the  dominant  owner  was  not  aware  of  its  existence,  or  that 
he  enjoyed  it  in  ignorance  of  his  right  to  do  so,  does  not  prevent 
its  extinction  under  this  section. 

An  easement  is  not  extinguished  under  this  section — 

(a)  where  the  cessation  is  in  pursuance  of  a  contract  between 
the  dominant  and  servient  owners  ; 

(5)  where  the  dominant  heritage  is  held  in  co-ownership,  and 
one  of  the  co-owners  enjoys  the  easement  within  the  said  period,  or 

(c)  where  the  easement  is  a  necessary  easement. 

Where  several  heritages  are  respectively  subject  to  rights  of 
way  for  the  benefit  of  a  single  heritage,  and  the  ways  are  conti- 
nuous, such  rights  shall,  for  the  purposes  of  this  •section,  be 
deemed  to  be  a  single  easement. 

Illustration, 

A  has,  08  annexed  to  his  house,  rights  of  way  from  the  high  road 
tbither  over  the  heritages  X  and  Z  and  the  intervening  heritage  Y. 
Before  the  twenty  years  expire,  A  exercises  bis  right  of  way  over  X. 
His  rights  of  way  over  Y  and  Z  are  not  extinguished. 

48.    When  an  easement  is  extinguished , 

Extinofcion  of  acces-  the  riffhts  (if  any)  accessory  thereto  are 
sory  rights.  l-        -  i.  a 

also  extmguished. 
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Act  V  Illustration. 

OF 

18b2.  ^  ^^^  ^"  easement  to  draw  wnter  from   B*8  well.    As   aceessorj 
thereto,  be  has  a  right  of  waj  over  B's  land  to  and  from  the  well.     TUe 

easement  to  draw  water  is  extinguished  under  section  forty-seven.   The 

right  of  way  is  also  extinguished. 

49.  An  easement  is  suspended   when   the   dominant    owner 

becomes  entitled  to  possession  of  the  ser- 
^Suspension  of  ease-      yient  heritage  for  a  limited  interest  there- 
in, or  when  the  servient  owner  becomes 
entitled  to  possession   of  the  dominant  heritage  for   a  limited 
interest  therein. 

50.  The  servient  owner  has  no  right  to  require  that  an  ease- 

^      .    ^  ^      ment  be  continued ;  and,  notwithstanding 

Servient    owner  not  .  ,  .      '  . 

entitled  to  require  con-  the  provisions  of  section  twenty-six,  he  is 
tinuance.  j^^^  entitled  to  compensation  for  damage 

caused  to  the  servient  heritage  in  consequence  of  the  extinguish- 
ment or  suspension  of  the  easement,  if  the  dominant  owner  has 
given  to  the  servient  owner  such  notice  as  will  enable  him,  witii- 
out  unreasonable  expense,  to  protect  the  servient  heritage  from 
such  damage. 

Where    such     notice     has     not     been    given,     the     servient 

^  ..         *  owner   is    entitled    to    compensation  for 

Compensation      for  '^  . 

damage  caused  by  extin-  damage  caused  to  the  servient  heritage 
guishment.  j,j  consequence  of  such  extinguishment  or 

supension. 

Illustration. 

A,  in  exercise  of  an  easement,  diverts  to  his  canal  the  water  of  B*» 
stream.  The  diversion  continues  for  many  years,  and  during  that  time 
the  bed  af  the  stream  partly  fills  up.  A  then  abandons  his  easemeD(» 
and  restores  the  stream  to  its  ancient  course.  B*s  land  is  consequentl/ 
flooded.  B  snes  A  for  compensation  for  the  damage  caused  by  the  fluoding. 
It  is  proved  that  A  gave  B  a  month*8  notice  of  his  intention  to  abandon 
the  easement,  and  that  such  notice  was  sufficient  to  enable  B,  witlioal 
unreasonable  expense,  to  have  prevented  the  damage.  The  suit  mw' 
be  dismissed. 

51.  An  easement  extinguished  under  section  forty-five  revives 

^    .    ,  .  .        (a)  when  the  destroyed  heritage  is,  ^^^^ 

Bevivsd  of  easements.      ]   ^    ^  .  .     ^         *  .«^  hv 

twenty  years  have  expired,  restorea  p; 
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tlio  deposit  of  alluvion  ;   (b)  when  the  destroyed  heritage  is  a    Act  V 

OP 

1882. 


servient   building  and   before  twenty  years   have   expired   such       ^^ 


bnilding  is  rebuilt  upon  the  same  site ;  and  (c)  when  the  destroy- 
ed heritage  is  a  dominant  building  and  before  twenty  years  have 
expired  such  building  is  rebuilt  upon  the  same  site  and  in  such  a 
manner  as  not  to  impose  a  greater  burden  on  the  servient  heritage. 

An  easement  extinguished  under  section  forty-six  revives  when 
the  grant  or  bequest  by  which  the  unity  of  ownership  was  pro- 
duced is  set  aside  by  the  decree  of  a  competent  Court.  A  neces- 
sary easement  extinguished  under  the  same  section  revives  when 
the  unity  of  ownership  ceases  from  any  other  cause. 

A  suspended  easement  revives  if  the  cause  'Of  suspension  is 
removed  before  the  right  is  extinguished  under  section  forty-seven 

Illustration, 

A,  as  the  absolute  owner  of  field  Y,  hns  a  right  of  way  thither  over 
13*8  field  Z.  A  obtains  from  B  a  lease  of  Z  for  twenty  years.  The 
easement  is  suspended  so  long  as  A  remains  lessee  of  Z.  But  when  A 
aasigiis  the  lease  to  0,  or  surrenders  it  to  B,  the  right  of  way  revives. 


CHAPTER  VI. 
Licenses. 
52.     Where   one   person   grants   to  another,   or  to  a  definite 


License '  defined. 


number  of  other  persons,  a  right  to  do,  or 
continue  to  do,  in  or  upon  the  immove- 
able property  of  the  grantor,  something  which  would,  in  the 
absence  of  such  right^  be  unlawful,  and  such  right  does  not 
amount  to  an  easement  or  an  interest  in  the  property,  the  right 
is  called  a  license. 

53.  A  license  may  be  granted  by  any  one  in  the  circumstances 

and  to  the  extent  in  and  to  which  he  may 
Who  may    grant  11-      ,         r       i  •      •  x        ±       >      ^x. 
cense.  transfer   his   mterests    m   the    property 

affected  by  the  license. 

54.  The  grant  of  a  license  may  be  express  or  implied  from 

the  conduct  of  the  grantor,  and  an  agree- 
Qrant  may  be  express  i.      u-  t  x     x  x 

or  implied.  ment  which  purports  to  create  an  ease- 

ment, but  is  ineffectual  for  that  purpose, 

may  operate  to  create  a  license. 
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Act  Y       55.    All  licenses  necessary  for  the  enjoyment  of  any  interest, 
23^2  ^^  ^^^  exercise  of  any  right,  are  implied 

'     ne^ST^Uw^^**^*""     ^^  ^^®  constitution  of   such  interest  or 

right.      Such  licenses  are   called  acces- 
sory licenses. 

lUuitrcUion, 

A  sells  the  trees  growing  on  his  land  to  B.    B  is  entitled  to  go  oa 
the  land  and  take  away  the  trees. 

56.  Unless  a  different  intention  is  expressed  or  necessarily 

implied,  a  license  to  attend  a  place  of 
ferable!^  ^  ^^   rans-     pQ^jjig  entei-tainment  may  be  transferred 

by  the  licensee  ;  but,  save  as  aforesaid,  a 
license  cannot  be  transferred  by  the  licensee  or  exercised  by  his 
servants  or  agents. 

Illustrations, 

(a.)  A  grants  B  a  right  to  walk  over  A*8  field  whenever  he  pleases. 
The  right  is  not  annexed  to  any  immoveable  property  of  B.  The  right 
cannot  be  transferred. 

(6.)  The  Government  grant  B  a  license  to  erect  and  use  temporary 
grain-sheds  on  Government  land.  Iq  the  absence  of  express  prorisioa 
to* the  contrary,  B*s  servants  may  enter  on  the  land  for  the  purpose  of 
erecting  sheds,  erect  the  same,  deposit  grain  therein  and  remove  grain 
therefrom. 

57.  The  grantor  of  a  license  is  bound  to  disclose  to  the  licensee 

any  defect  in  the  property  affected  by  the 
olose^ef^te.^  ^^      '     license,  likely  to  be  dangerous  to  the  per- 

son  or  property  of,  the  licensee,  of  which 
the  grantor  is,  and  the  licensee  is  not,  aware. 

58.  The  grantor  of  a  license  is   bound  not  to  do  anything 

likely  to  render  the  property  affected  bj 
lend^^^oleilj^v^lt^,     *^«  license  dangerous   to  the  person  or 

property  of  the  licensee. 

59.     When  the  grantor  of  the  license 

Grantor's  transferee      transfers  the  property  affected   thereby, 

not  bound  by  license.         the  transferee  is  not  as  such  bound  by 

the  license. 
License    when     re-         60.  A  license  may  be  revoked  by  the 
vocable.  grantor,  unless— 
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(a)  it  is  conpled  with  a  transfer  of  property  and  sach  transfer  Act  V 
is  in  force  :  ^gjg 

(b)  the  licensee,  acting  upon  the  license,  has  executed  a  work  

of  a  permanent  character  and  incurred  expenses  in  the  execution. 

Eeyocation  express  or  ^1.  The  revocation  of  a  license  may  be 

implied.  express  or  implied. 

lllttntrations, 

(a.)  Ay  the  owner  of  n  field,  grants  a  license  to  B  to  use  a  path  across 
it.  A,  with  intent  to  revoke  the  license,  locks  a  gate  across  the  path. 
The  license  is  revoked. 

(b.)  A,  the  owner  of  a  field,  grants  a  license  to  B  to  stack  hay  on  the 
field.    A  lets  or  sells  the  field  to  C.    The  license  is  revoked. 

xe^kS!*  ^^''''  ^"^""^  ^^-  ^  ^*^®"^® ^^  ^^^"'^^  ^  ^®  revoked— 

(a)  when,  from  a  cause  preceding  the  grant  of  it,  the  grantor 
ceases  to  have  any  interest  in  the  property  affected  by  the  license : 

(b)  when  the  licensee  releases  it,  expressly  or  impliedly,  to  the 
grantor  or  his  representative  : 

(c)  where  it  has  been  granted  for  a  limited  period,  or  acqnired 
on  condition  that  it  shall  become  void  on  the  performance  or  non- 
performance of  a  specified  act,  and  the  period  expires,  or  the  con- 
dition is  fulfilled  : 

{d)  where  the  property  affected  by  the  license  is  destroyed  or 
by  superior  force  so  permanently  altered  that  the  licensee  can  no 
longer  exercise  his  right : 

(e)  where  the  licensee  becomes  entitled  to  the  absolute  owner- 
ship of  the  property  affected  by  the  license  : 

(/)  where  the  license  is  granted  for  a  specified  purpose  and 
the  purpose  is  attained,  or  abandoned,  or  becomes  impracticable : 

(g)  where  the  license  is  granted  to  the  licensee  as  holding  a 
particular  ofiice,  employment  or  character,  and  such  office,  em- 
ployment or  character  ceases  to  exist : 

(h)  where  the  license  totally  ceases  to  be  used  as  snch  for  an 
unbroken  period  of  twenty  years,  and  such  cessation  is  not  in  pur- 
suance of  a  contract  between  the  grantor  and  the  licensee  : 

(t)  in  the  case  of  an  accessory  license,  when  the  interest  or  right 
to  which  it  is  accessory  ceases  to  exist. 


698  APPENDIX. 

Act  y        63.  Where  a  license  is  reyoked,  the  licensee  is  entitled  to  ft 

18^2.         Licensee's  rights  on     reasonable   time   to   leave    the   property 

revocation.  affected  thereby  and  to  remove  any  goods 

which  he  has  been  allowed  to  place  on  snch  property. 

64.  Where  a  license  has  been  granted  for  a  consideration,  and 

Licensee's  rights  on      ^^^^  licensee,  without  any  fault  of  his  own, 

eviction.  is  evicted  by  the  grantor  before  he   has 

fully  enjoyed,  under  the  license,  the  right  for  which  he  contracted, 

he  is  entitled  to  recover  compensation  from  the  grantor. 


INDEX. 


iV.^.— (sec.   13)  =  section  13  of  Act  XV  of  1877. 

(art.  171)  =  article  171  of  sched.  ii,  Act  XV  of  1877. 

ABANDONMENT- 

of  easement  already  acquired,  pp.  427,  445  (note),  447. 
distingrnished  from  discontinaauoe,  pp.  143,  427. 
of  possession,  pp.  136,  143. 

ABATEMENT— 

of  a  wrongful  obstruction  of  an  easement,  p.  388,  note  (g). 
of  excessive  user  of  easement,  pp.  443,  444. 
of  suit,  application  to  set  aside  order  for,  (art.  171c),  p.  642. 
of  rent,  defendant's  delay  in  asserting  a  right  to,  p.  103. 

ABOLITION  OE  INTRODUCTION  of  exceptions  how  far  retroepective, 
p.  207. 

ABSENCE— 

of  defendant  from  British  India,  (sec.  13),  p.  625. 

even   when  subsequent  to  accrual  of  right  to  sue,  is  a  ground  of 

exclusion,  pp.  237  (note),  246,  625.    See  I.  L.  R.,  8  Bomb.,  561. 
of  one  of  several  defendauts,  p.  525. 

not  recogfnised  as  an  exception  under  the  Regulations,  p.  63. 
plaintiff's  absence  not  a  ground  of  exclusion  in  the  computation  of 

the  period  of  limitation,  p.  525. 

ABSOLUTE  AND  INDEFEASIBLE  RIGHTS  acquired  under  sec.  26  of 
Act  XV,  p.  438. 

ACCESSORY— 

to  fraud,  (sec.  18),  p.  632. 
rights,  pp.  379,  442. 

extinguished  with  the  principal,  pp.  348, 447. 

ACCOMMODATION  BILL,  suit  by  acceptor  of,  (art.  79),  p.  584. 

ACCOUNT— 

suit  for  an,  against  factor,  (art.  88),  p.  688. 

against  other  agents,  (art.  89),  pp.  688,  689. 
of  a  dissolved  partnership,  (art.  106),  pp.  596,  697. 
accounts  stated,  (art  64),  pp.  577,  578. 
mutual,  open  and  current  accounts,  (art.  86),  pp.  686,  687. 

ACCRUAL  OP  RIGHT  TO  SUE— 
in  cases  of  contracts,  p.  218. 
in  cases  of  torts,  p.  221. 
in  cases  of  ^i^^i-oon tracts,  p.  223. 

{See  Table  of  Contents,  Lecture  VIII.) 
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ACKNOWLEDGMENT— 

of  liability,  (sec.  19),  pp.  236  (note),  271,  536. 
under  the  old  law,  pp.  57,  61,  272,  277  Cnote). 
doctrine  of,  extended  to  applications,  p.  277. 

any  right  or  property,  including^  the  right 
to  execute  decrees,  the  right  of  a  mort- 

requisites  of  an.  p.  272.       ^^'^^  ""  "'«'^^«f««'  *«•.  *«••  PP-  2".  ««• 
must  be  in  writing,  p.  280. 
must  be  signed,  p.  280. 
signature  of,  what  amounts  to,  pp.  281,  282. 
is  sealing  sigiiing,  p.  281. 
marking  is  signing,  p.  282. 
must  be  made  within  the  prescribed  period,  p.  288. 

except  under  art.  180,  p.  289. 
what  amounts  to  an  — ,  pp.  291,  297. 

instances  of,  pp.  292,  536. 
need  not  specify  the  exact  nature  of  the  property  or  right  p.  294 
advertisements  to  bring  in  claims,  p.  297.  •©     »  f  • 

by  agent,  p.  303  ;  by  guardian,  p.  299  ;  by  htrta,  p.  306. 
by  executor,  binds  the  estate,  p.  300. 
made  to  third  parties,  p.  805. 

contained  in  unstamped  or  unregistered  document,  pp.  284  286. 
oral  evidence  of  date  of,  may  be  given,  p.  280.  ' 

of  contents  of,  cannot  be  given,  pp.  279. 
by  one  of  several  persons  chargeable,  p.  301. 
of  right  to  money  secured  by  certain  judgments,  (art.  180),  pp.  273, 

2o9,  SUD. 
effect  of,  p.  306. 

interrupts  limitation,  pp.  238  (note),  246. 
a  series  of  acknowledgments,  p.  307. 

{See  Table  of  Contents— Lectubk  X.) 

ACQUIESCENCE— 

distiuguished  from  laches,  p.  76. 

{See  Table  op  Contents,  Lectitbe  IV.) 
in  interruption,  required  to  bar  prescriptive  acquisition  of  ease- 
ments, p.  426. 

ACQUISITION— 

by  prescription  distinguished  from  acquisition  by  occupation,  p.  7. 
indirect,  of  the  ownership  of  property  by  negative  prescription, 
pp.  6,  14,  324, 336.  ^     ^      ^  v  r 

direct,  of  easements  by  positive  prescription,  pp.  13,  409. 
modes  of  acquiring  easements,  p.  393. 

ACQUISITIVE  OR  POSITIVE  PRESCRIPTION,  p.  6. 

ACQUITTAL,  appeal  from  judgment  of,  (art.  157),  p.  637. 

ACT  IN  PURSUANCE  OF  ANY  ENACTMENT,  suit  for  doing  or 
omitting  to  do,  (art.  2),  p.  548. 

ACT  OP  GOVERNMENT  OFFICER,  suit  to  set  aside,  (art.  14),  p.  657. 

ACT  XII  OF  1855— 

suit  by  executors,  &c.,  under,  (art.  20),  p.  559. 
suit  against  executors,  &c.,  under,  (art.  33),  p.  663. 
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ACT  XIII  OF  1855,  suit  by  executors,  &c.,  under,  (art.  21),  p.  5C0. 

VIII  OF  1859,  Buits  under  sees.  246  and  269  of,  p.  552. 

XIV  OF  1859— 

suit  under  seo.  15  of,  p.  330. 
amendments  introduced  by  — ,  p.  64. 

IX  OF  1860,  suit  under,  (art.  4),  p.  549. 

XXIII  OF  1863,  suit  to  contest  award  under,  (art.  1),  p.  548. 

I  OF  1868  (General  Clauses  Act),  p,  202. 

IX  OF  1871— 

suits  for  which  prescribed  period  is  shorter  than  that  pres- 
cribed by,  pp.  229,  598. 
amendments  introduced  by  — ,pp.  67,  253,  274,  311,  326. 

IX  OF  1872,  saving  of  seo.  25  of,  p.  289. 
IX  OF  1875  (Majority  Act),  p.  249. 

XV  OF  1877— 

amendments  Introduced  by  — ,  p.  70. 

operation   of   —    in   respect   of  time,    place,  and  subjects^ 
pp.  228—231. 

II  OF  1882  (Trusts  Act),  pp.  158,  240  (note). 

IV  OF  1882  (Transfer  of  Property  Act),  pp.  163,  362,  390. 

V  OF  1882  (Easements  Act),  pp.  13, 389, 392. 

ACTT  suit  for  penalty  or  forfeiture  upon  an,  a  Statute  or  Regulation, 

(art.  6)»  PP-  ^7,  549. 
ACTS  REPEALED  by  Act  XV,  p.  607,  (sched.  i),  p.  647. 

ADDITION  OR  SUBSTITUTION— 

of  plaintiff  or  defendant,  (sec.  22),  pp.  233,  637. 
of  parties,  after  time,  often  useless,  p.  639. 
of  appellants  and  respondents,  p.  637. 

ADJACENT  SUPPORT,  natural  right  to,  p.  366. 

ADJETIVB  LAW,  Law  of  Limitation  is,  pp.  8,  42. 

ADMINISTRATOR— 

to  estate  of  his  creditor,  (seo.  9),  p.  240. 

suit  by,  for  wrong  to  intestate,  (art  20),  p.  669. 

for  death  caused  by  actionable  wrong,  (art.  21),  p.  660. 
suit  against,  for  wrong  done  by  intestate,  (art.  33),  p.  663. 
may  pay  barred  debt,  p.  4  (note). 

ADMISSION—  ^        ^         *^     X-        /        ex       e,i 

of  appeal,  and  application  for  review,  after  time,  (seo.  6),  p.  614. 

of  appeal  to  the  Privy  (Council,  (art.  177),  p.  644, 
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ADOPTED  SOX,  Bxdt  by,  to  set  aside  acts  of  his  adopting  motiier  p.  235. 

ADOPTION— 

suit  for  declaration  of  inyalidity  of  allejred,  (art.  118),  p.  604. 
suit  for  declaration  of  validity  of,  (art.  119),  p.  604.  • 

subsequent^of  claimant,  p.  254. 

ADVERSE  POSSESSION- 

of  hereditary  oflSce,  (art.  124),  p.  609. 

of  immoveable  property  or  of  an  interest  therein,  (art.  144),  p.  623. 

defined,  pp.  144,  145. 

of  derivative  holders,  p.  147. 

in  case  of  landlord  and  tenant,  p^  152. 

as  between  co-sharers,  p.  167. 

in  case  of  mortgagor  and  mortgagee,  p.  160. 

in  case  of  trnstee  and  beneficiary,  p.  158. 

of  purchasers  for  value,  pp.  164, 165,  521,  532. 

of  Hindu  widow's  estate,  p.  165. 

of  waste  lands,  pp.  120,  128, 140. 

of  diluviated  lands,  pp.  124,  127. 

in  case  of  property  under  attachment,  pp.  171,  629. 

oni(S  of  proving,  pp.  131, 147, 151. 

(See  Table  of  Contents,  Lecture  VI.) 

ADVERTISEMENT  for  creditors,  p.  297. 

AFFIRMATIVE— 
easements,  p.  875. 
prescription,  p.  5. 
words  in  a  statute,  p.  197. 

AGENT- 

signature  of  acknowledgment  by,  pp.  284, 303. 

payment  by,  p,  320. 

suits  by  principal  against,  (arts.  88,  90),  pp.  588,  589. 

{See  Factob.) 
acknowledgment  by  and  to,  in  case  of   decree  of   Charter  Court, 

(art.  180),  pp.  273,  289,  306. 
employed  in  the  collection  of  rent,  suit  against,  under  Act  VIII 
of  1869(B.  C.),p.  589. 

AGREEMENT  cannot  alter,  or  derogate  from,  the  law  of  limitatioa, 
p.  41. 

AIR— 

prescriptive  title  to  access  and  use  of,  (sec.  26),  pp.   356,  385,  3SS 

(note),  437,  544. 
pollution  of,  pp.  359  (note),  441. 
no  prescriptive  right  to  flow  of,  to  open  ground,  p.  437, 

ALIENATIONS— 

of  Hindu  or  Muhammadan  female,  suit  to  set  aside,  (art.  123),  p.  610. 
of  father,  suit  by  Mitakshara  Hindu  to  set  aside,  (art.  126),  p.  611. 

ALIENS,  suits  by,  p.  231  (note). 

ALLUVIAL  LANDS,    possession  of,  pp.  120    (note),  123,  125  (nofce)» 
129  (note),  143. 

ALTERATION  OF  DOMINANT  OR  SERVIENT  HERITAGES,  ewe- 
ments  frequently  lost  by,  p.  443. 


INDEX.  703 

AMENDMENTS— 

of  plaint,  ko.t  computation  of  limitation  in  casea  of,  p.  512. 
by  the  addition  of  parties,  when  useless,  p.  539. 
of  the  law  introduced  by  Acts  IX  of  1871  and  XV  of  1877,  pp.  67,  70. 
{3te  also  Lectuees  X,  XI.) 

ANGLE  OF  45  DEGREES,  light  prevented  falJing  at,  p.  442  (note). 

ANIMALS,  suit  for  hire  of,  (art  60),  p.  570. 

ANNOYANCES  AND  NUISANCES,  p.  369. 

APPARENT  EASEMENTS,  p.  378. 

APPEAL— 

not  a  snit,  (sec.  3),  p.  510. 

presented  after  period,  (sec.  4),  p.  510. 

admission,  after  time,  for  sufficient  cause  of,  (sec.  5).  p.  614. 

pendency  of  application  for  review  when  a  sufficient  cause,  p.  615. 

in  computing  period  for,  time  necessary  to  get  copy  of  judgment 
and  decree  excluded,  (sec.  12),  p.  624. 

plea  of  limitation  in,  pp.  96,  98. 

from  a  sentence  of  death,  (art.  150),  p.  635.. 

from  a  decree  of  High  Court,  original  side,  (art.  151),  p.  636. 

to  District  Judge  un<Ier  Civil  Prc^edure  Code,  (art.  152),  p.  636. 

to  High  Court  under  the  same  Code.  (art.  166),  p.  637. 

to  High  Court  under  sec.  601  of  Civil  Procedure  Code,  (art.  153), 
p.  636. 

to  Court  other  than  High  Court,  under  the  Code  of  Criminal  Proce- 
dure, (art.  164),  p.  6:{6. 

to  High  Court,  under  the  same  Code,  (art.  155),  p.  636. 

from  an  acquittal,  (art.  157),  p.  637. 

re-admission  of,  (ait.  168),  p.  640. 

re-hearing  of,  (art.  169),  p.  640. 

application  for  leave  to,  in  foinnd  pauperis,  (art.  170),  p.  640. 

application  for  admission  of,  to  the  Privy  Council,  (art.  177),  p.  644. 

exceptions  applicable  to,  pp.  460  (Table),  635. 

APPELLANT— 

application  by  representative  of  deceased,  (art.  171),  p.  640. 
addition  or  substitution  of,  p.  637. 

APPLICANT  defined,  (sec.  3),  p.  609.* 

APPLICATION— 

not  a  stiUy  (sQQ.  3),  p.  610. 

presented  after  period,  (sec.  4),  pp.  511.  512. 

for  review,  (sees.  6  and  12,  arts.  162,  173),  pp.  514,  524,  638,  643. 

for  leave  to  appeal  as  a  pauper,  (art.  1 70),  p.  640. 

to  set  aside  an  award,  (art.  158),  p.  6.H7. 

for  leave  to  defend  suit  under  ch.  39,  Civil  Procedure  Code,  (art  159), 

p.  637. 
to  restore  to  file  rejected — for  review,  (art.  160),  p.  637. 
for  issue  of  notice  under  sec.  258,  C.  P.  C,  (art.  161),  p.  637. 
to  set  aside  dismissal  of  suit  by  default,  (art.  163),  p.  638. 
to  set  aside  ex  parte  decree,  (art.  164),  p.  638. 
to  contest  right  of  decree-holder  or  auction-purchaser  to  possession, 

(art  165),  p.  638. 
to  set  aside  sale  on  the  ground  of  irregularity,  (art.  166),  p.  639. 

on  the  ground  that  debtor  had  no  saleable  interest, 
(art  172),  p.  642. 


704  INDEX. 

APPLICATION— (<?o«<i/iw^</). 

oomplaining  of  resistance  to  delivery  of  immoveable  property  decreed, 

or  sold  under  decree,  (art.  167),  p.  639. 
for  re-admission  of  appeal  dismissed  by  defaolt,  (art.  168),  p.  640. 
for  re-hearing  of  appeal  decided  ex  parte  ^  (art.  169),  p.  64^. 
for  payment  of  decree  by  instalments,  (art.  175),  p.  643. 
under  sec.  853,  Civ.  P.  C,  (art.  174),  p.  643. 

363  or  366,  Civ.  P.  C,  (art.  171),  p.  640. 
366  (art.  171a),  p.  641. 

.368  (art  171b),  p.  642. 

371  (art.  171c),  p.  642. 

616  or  525,  (art.  176),  p.  643. 
(See  Civil  Pboceduke  Code.) 
not  specially  provided  for  by  Sohed.  II  or  sec.  230,  C.  P.  C,  (art.  178), 

p.  644. 
Act  XV  does  not  apply  to  ally  pp.  231 ,  505. 

for  execution  of  a  decree  or  order  of  Civil  Court,  (art.  179),  p.  647. 
to  enforce  judgment,  decree  or  order  of  High  Court  (original  side) 

or  of  order  of  the  Privy  Council,  (art.  180),  p.  659. 
what  is  or  is  not  an  **  application  for  execution,*'  pp.  650, 666. 
application  to  continue  or  revive  proceedings  not  a  fresh  applicft- 

tion,  pp.  646,  666. 
what  sufficient  and  what  insufficient  to  bar  limitation,  pp.  655, 658. 
the  exceptions  applicable  to,  pp.  450,  637. 

{See  Table  of  Exceptions,  p.  450 ;  and  Execution.) 

APPORTIONMENT  OP  RENT  OF  TENURE,  suit  for  (after  a  partition 
of  the  parent  estate),  see  Addenda. 

APPROPRIATION  OP  PAYMENTS— 
by  creditor,  to  interest,  p.  318. 

to  particular  debts,  p.  322. 

APPURTENANCES,  p.  398. 

APPURTENANT  rights,  distinguished  from  rights  in  gross,  pp.  347, 
362,  387. 

ARREARS— 

of  maintenance,  suit  for,  (art.  128),  p.  612. 
of  malikana,  suit  for,  (art.  132),  p.  615. 
of  rent,  suit  for,  (art.  1 10),  p.  598. 

suit  to  set  aside  sale  of  patni  for,  (art  12),  p.  554. 
of  rent  at  an  enhanced  rate  under  Act  VIII  of  1869,  B.  C,  suit  for, 

p.  661. 
of  revenue,  suit  to  set  aside  sale  for,  (art.  12),  p.  654. 

attachment,  lease,  or   transfer  of  land 
for,  (art.  15),  p.  558. 
suit  for  money  paid  under  protest  in  satisfaction  of  claim 

for,  (art.  16),  p.  558. 
suit  to  avoid  incumbrances  in  estate  sold  for,  (art  121), 
p.  608. 

ARTIFICIAL  SERVITUDES,  p.  348. 

ARTIFICIAL  WATERCOURSES,  the  right  to  p.  388  (note). 

ARTISAN,  suit  by,  for  wages,  (art  7),  p.  560. 
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•*  AS  OP  RIGHT  "— 

enjoyment ,  pp.  401,  411,  418—420. 

difficulty  of  proving  that  the  enjoyment  of  a  negative  easement  ^as 
been  "  as  of  right,"  p.  421  (note). 

ASSBSSMBNT  OF  BENT-FBBB  LAND,  suit  for,  (art.  130),  p.  32S. 

ATTACHMENT— 

of  land  for  arrears  of  revenae,  salt  to  set  aside,  (art.  15),  p.  558. 

does  not  amonnt  to  dispossession,  pp..l71,  629. 
in  execution,  application  for,  a  step  in  aid  of  ezeoation,  p.  658. 
claims  to  property  under,  (art.  11),  p.  552. 

ATTORNEY,  suit  by,  for  cost,  (art.  84),  p.  585. 

AUCTION-PURCHASER—  * 

at  sale  for  arrears  of  rent  or  revenue,  suit  by,  (art.  121),  p.  608. 

in  execution  generally  stands  in  the  shoes  of  the  judgment- 
debtor,  pp.  509,  620,  622. 

AUTHORITY  TO  ACKNOWLEDGE,  p.  803. 

AWARD— 

under  Act  XXIII  of  1863,  suit  to  oontest,  (art  1).  p.  548. 

Beng.  Reg.  VII  of  1822.  IX  of  1825,  and  IX  of  1833,  suit  to 
oontest,  (art.  45),  p.  566. 
suit  to  recover  property  comprised  in  such,  (art.  46),  p.  332. 
application  to  set  aside,  (art.  158),  p.  637. 

to  file,  in  Court,  (art.  176),  p.  643. 
possessory,  not  contested  in  time,  effect  of,  pp.  103  (note),  332. 

BALANCE- 

of  advance  in  payment  of  goods  to  be  delivered,  suit  for,  (art.  51), 

p.  570. 
due  on  mutual,    open  and  current  account,    suit  for,    (art.  85). 
p.  586.  ^* 

an  adjusted  account,  suit  for,  p.  577. 

BANREB,  money  paid  to,  generally  a  loan,  p.  573. 

BAB  BY  LIMITATION,  nature  of  the,  p.  3. 

BEEL-BHARATI  LANDS,  possession  of,  p.  117. 

BENAMIDAB- 

not  a  trustee,  (sec.  3;,  p.  510. 

application  by  a  benamidar,  not  in  accordance  with  law,  p.  656. 

BILL  OF  EXCHANGE— 

includes  hundi  and  cheque,  (sec.  3),  p.  509. 
suit  for  price  of  goods  to  be  paid  for  by,  (art.  54),  p.  571. 
suit  on,  payable  at  a  fixed  time  after  date,  (art.  69),  p.  580. 

at  sight  or  after  sight,  (art!  70).  p.  680. 
at  a  fixed  time  after  sight  or  after  demand,  (art.  72), 

p.  580. 
on  demand,  (art.  73),  pp.  220,  221  (note),  581. 
aocepted  payable   at  a  particular  place,  (art  71), 
p.  580. 
foreign,  dishonored,  (art  77),  p.  583. 

W   W 
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BILL  OF  EKCKA^OE—icontinued). 

suit  by  payee  against  drawer  of,  (art.  78),  p.  688. 

by  accommodation-acceptor  against  drawer  of,  (art.  79),  p.  581. 
on,  not  expressly  provided  for,  (art.  80),  p.  684. 

BOARD  AND  LODGING,  suit  for  the  price  of,  (arts.  8  and  9),  p.  560. 

BOATS,  suit  for  hire  of,  (art.  50),  p.  570. 

BONA  FIDES.    (See  Gqod  Faith.) 

in  prosecution  of  suit  in  wrong  Court,  (sec.  14),  p.  526. 
of  a  claimant  through  a  person  guilty  of  concealed  fraud,  (sea  IS), 
p.  534. 

BOND— 

what  it  includes,  (sec.  3),  p.  509. 

suit  on  a  single,  (arts.  66  and  67),  p.  579. 

suit  on,  subject  to  condition,  (art.  68),  p.  580. 

payable  by  instalments,  (arts.  74  and  75),  pp.  581,  563. 

not  specially  provided  for,  (art.  80),  p.  684. 

duly  registered,  (art.  116),  p.  602.' 

BREACH  OF  CONTRACT— 

accrual  of  right  to  sue  in  cases  of,  p.  218. 

suit  for  compensation  for,  not  otherwise  provided  for,  (art  Il^> 
p.  602. 
where  contract  is  registered,  (art.  116),  p.  602. 
continuing,  (sec.  23),  p.  219. 
successive  breaches,  (art.  115),  pp.  218, 602. 

BREACH  OF  TRUST.    {See  Trustees.) 
loss  occasioned  by,  p.  522. 

BRITISH  BURMAH,  suits  to  redeem  mortgages  of  land  in,  (art  14S), 
p.  632. 

BRITISH  INDIA— 

defined,  pp.  202,  230,  510. 

defendant's  absence  from,  (sec.  13),  p.  525. 

suits  in,  on  foreig^n  contracts,  (sec.  11),  pp.  43,  230,  523. 

suit  on  judgment  obtained  in,  (art.  122),  p.  608. 

BUILDINGS— 

support  of,  by  soil,  pp.  357,  376. 

by  other  buildings,  384. 
right  to  support  of,  not  natural,  p.  357. 
uninhabited  or  incomplete,  access  of  light  or  air  to,  (sec.  26),  p.  64o. 

BURDEN  OF  PROOF.  (See  Onus,  and  Table  op  Contents,  Lbctubi  V.) 

BYE-LAW,  suit  for  penalty  under,  (art.  6),  p.  549. 

CALENDAR,  GREGORIAN,  (sec.  26),  pp.  234,  542. 

CALL.  (See  Company). 

CANCELLATION  OF  INSTRUMENT,  suit  for,  (art.  91),  p.  589. 

CARRIER— 

suit  against,  for  losing  or  injuring  goods,  (art.  80),  p.  562. 

for  delay  in  delivery  of  goods,  (art.  31),  p.  562. 


INDEX.  707 

CAUSE  OP  ACTION— 

the  term  '*  right  to  sue  '*  Babstituted  for,  p.  68. 
statutable  cause  of   aotiou,  p.  238  (note).    Seeseos.  7, 9,  &18  of 
Act  XV. 

CERTIFICATE— 

of  sale,  application  for,  whether  governed  by  Act,  (art.  178),  p.  645. 
application  for.  under  Act  XXVIl  of  1860  or  Act  XL  of  1858  not 
governed  bj  Act,  p.  231. 
not  a  step  in  aid  of  execution,  (art.  179),  p.  657. 

CHAUGE  UPON  IMMOVEABLE  PROPERTY- 

distinguished  from  a  mortgage,  (arts.  132.  147),  pp.  617,  632. 
suit  to  enforce  payment  of  money  charged  ^pon  immoveable  pro* 
perty,  (art.  132),  p.  616. 

CHEQUE— 

suit  for  money  lent  by,  (art.  58),  p.  572. 
included  in  Bill  of  Exchange,  (sec.  3),  p.  509. 

CHIMNEY,  claim  to  free  access  of  mind  to  and  from  a,  for  the  egress  of 
smoke,  pp.  385, 434. 

CIVIL  COURT— 

suit  to  set  aside  sale  in  execution  of  decree  of,  (art.  12),  p.  554. 

order  of,  in  any  proceeding  not  a  suit,  (art.  13), 
p.  556. 

CIVIL  PROCEDURE  CODE.    (See  Appbal,  Application.) 
sec.  20  of — (staying  proceedings  in  suit),  (sec.  14),  p.  529. 
sec.  103  of — (setting  aside  decree  by  default),  (art.  163),  p.  638. 
sec.  108  of — (setting  aside  ex-part^  decree),  (art.  164),  p.  638. 
sec.  210  of — (for  order  for  payment  by  instalment),  (art.  175),  p.  643. 
sec.  230  of — (execution  of  12  years*  old  decree),  (arts,  178, 179),  p.  646. 
sec.  258  of — (certificate  of  payment  of  decree),  (art.  161),  p.  637. 
sees.  280,  281,  282  of —(order  on  claim  to  attached  property),  (art.  11), 

p.  552. 
sec.  31 1  of —(setting  aside  sale  for  irregularity),  (art.  166),  p.  639. 
sec.  313  of— (setting  aside  sale  by  purchaser),  (art.  172),  p.  642. 
sees.  332,  335  of —(resistance  or  dispossession  in  execution),  (arts.  11, 

165.  167),  pp.  652,  638,  639. 
sec.  353  of— (application  by  unscheduled  creditor),  (art.  174),  p.  648. 
sees.  363,  365.  366  &  368  of— (representation  of  deceased  parties), 

(arts.  171, 171A  &  171B),  pp.  640-642. 
sec.  371  of— (abatement  of  suit),  (art.  171C),  p.  642. 
sees.  516  &  625  of— (filing  awards),  (art.  176),  p.  643. 
sec.  521  of — (setting  aside  awards),  (art.  158),  p.  637. 
sec.  533  of— (summary  procedure,  negotiable  instruments),  (art.  159), 

p.  637. 
sec.  540  of— (appeals),  (arte.  151,  152, 156),  pp.  636,  637. 
sec.  558  of — (readmiasion  of  appeal),  (art.  168),  p.  640. 
sec.  560  of — (rehearing  of  appeal),  (art.  169),  p.  640. 
sec.  584  of — (second  appeals),  (art.  156),  p.  637. 
sec.  592  of— (leave  to  appeal  as  a  pauper),  (art.  170),  p.  640. 
sees.  598  &  599  of— (Privy  Council  appeal),  (art.  177),  p.  644. 
sec.  601  of — (appeal  from  refusal  of  certificate  in  certain  oases  of 

appeal  to  the  Privy  Council),  (art.  163),  p.  636. 
sec  623  of— (review  of  judgment),  (arte.  162, 173),  pp.  638^  643. 
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CLAIM— 

already  barred  at  passings  of  Act,  not  revived,  (see.  2),  p.  507. 
when,  against  company  which    is  being  wound  up  by  Conrt  i§ 

institnted,  (sec.  4,  expl.).  P  512. 
to  a  set  off,  acknowledgment  conpled  with,  (sec.  19,  ezpl.),  pp.  298. 535. 
pablio.  limitation  in  suit  for,  pp.  61,  57,  64, 69,  459  (note),  (ait  149), 

p.  634. 

CLAIMANT— 

disability  of  one  joint  claimant,  (sec  8),  pp.  268,  519. 
through  a  person  guilty  of  concealed  fraud,  in  good  faith  and  for 
value,  (sec.  18),  p.  534. 

CLAIMING  EASEMENT,  several  ways  of,  by  long  enjoyment,  pp.  406, 406. 

CLOSING  OF  COURT— 

effect  of,  (sec.  5),  pp.  245,  514. 
under  the  old  law,  p.  182  (note). 

CO-CONTRACTORS,  acknowledgment  by   one   of    several,   (sec  21), 
pp.  301,  637. 

CO-DEFENDANTS,  absence  of  one  of  several,  p.  626. 

CODE  NAPOLEON,  pp.  2,  41  (note),  91   (note),  147  (note),  161  (note), 
163,  396,  400  (note). 

COLLECTOR,  suit  to  set  aside  sale  by  order  of,  (art.  12),  p.  664. 

COMMENCEMENT— 

of  Act  XV,  (sec.  1),  pp.  229,  606. 

of  suit  stayed  by  injunction,  (sec.  16),  p.  630. 

where  new  parties  are  added  or  substituted,  (sec.  22),  p.  537. 
of  running  of  period  of  limitation,  pp.  218,  236,  238  (note). 

COMPANY— 

claim  against,  (sec.  4,  expl.),  p.  610. 

suit  for  call  by  registered,  (art.  112),  p.  600. 

COMPENSATION— 

meaning  of  the  term,  in  actions  for  breach  of   contract,  (art  116), 

p.  603. 
for  act  not  actionable  without  special  damage,  (sec.  24),  pp.221, 

241,  546.    See  Addenda. 
for  land  taken  for  public  purposes,  (arts.  17, 18).  pp.  568.  669. 
for  wrong  or  torts,  (arts  19,  22-31,  36-40,  42),  pp.  669,  660-562,663. 

666,  666. 

general  rule  of  limitation  in  suits  for for  torts,  (art.  36),  p.  563. 

for  wrongfully  taking,  injuring  or  detaining  specific    moveablesi 

(arts.  48,  49),  p.  669. 
for  breach  of  promise  to  do  anything  at  a  certain  time,  (art  65), 

p.  678. 
for  breach  of  unregistered  contract,    not  otherwise  provided  for, 

(art  116),  p.  602. 
for  breach  of  registered  contract,  (art.  116),  p.  602. 

COMPROMISE,  suit  for  land  admitted  to  be  plaintiff's  by  a,  (art  113), 
p.  601. 

COMPUTATION.    (S^e  Exclusion.) 

of  period  of  limitation,  (sees.  12  to  24),  pp.  48,  203,  234,  623. 

of  prescriptive  period,  p.  428. 

of  time  mentioned  in  instruments,  (sec.  26),  pp.  203,  233, 542. 
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CONCEALED  FRAUD,  (sec.  18),  p.  632. 

CONDITION— 

in  bond  payable  by  instalments,  (art.  75),  p.  682. 

demand,  when  a  condition  and  when  not,  (arte.  72  k  73),  pp.  220, 

221  (note), 
snit  to  recover  property  on  breach  of,  (art.  148),  p.  628. 

CONDITIONAL  SALE,  right  of  pre-emption  in  cases  of,  (art  10),  p.  661. 

CONJUGAL  RIGHTS,  snit  for  restitution  of,  (art.  36),  p.  663. 

CONSIDERATION— 

failing,  soit  for  money  paid  on,  (art.  97),  p.  693. 
valuable,  person  claiming  for  a,  (sees.  10  Sc  18,  and  arts.  133  tc  134), 
pp.  520,  532,  619. 

CONSTRUCTION— 

of  Statutes  of  Limitation,  p.  172. 

should  be  reasonably  strict,  p.  174. 

according  to  the  plain  meaning  of  the  words,  p.  176. 

except   when  language  leads  to  absurdity  or  palpable  injustice, 

pp.  180,  190. 
in  favour  of  the  suitor,  if  language  ambiguous,  p.  183. 
ordinary  rules  of,  p.  194. 
of  general  and  special  laws,  pp.  203,  212. 

(See  Tablb  of  Contents,  Lecture  VII.) 

CONSTRUCTIVE— 

trusts  not  within  sec.  10,  p.  620. 
possession,  pp.  136,  141,  143. 
payments,  pp.  312, 319. 
enjoyment,  pp.  408  (note),  423. 

CONTEXT  OP  ACTS,  p.  178  (note). 

CONTINGENCY,   suit    on  promise  to  do  anything  on   happening  of 
specified,  (art.  63),  p.  578. 

CONTINUANCE    OF  INJUNCTION,  exclusion  of  time  of,  (sec.  16), 
pp.  235  (note),  530. 

CONTINUING- 

breaches  of  contracts,  (sec.  23),  pp.  219,  241,  640. 

wrongs,  (sec.  23),  pp.  222,  241,  540. 

the  defence  of  acquiescence  applicable  to,  p.  88  (note). 

CONTINUOUS— 

easements,  pp.  378,  396. 
enjoyment,  p.  423. 
possession,  pp.  134,  336,  340. 

CONTRACT— 

foreign,  suit  on,  (sec.  11),  pp.  43,  230,  623. 

continuing  breach  of,  (sec.  23),  pp.  219,  241,  640. 

successive  breaches  of,  (art.  115),  p.  218. 

to  indemnify,  suit  on,  (art.  83),  p.  684. 

inducing  a  person  to  break,  suit  for,  (art.  27),  p.  661. 

specific  performance  of,  suit  for,  (art.  113),  p.  600. 

for  rescission  of,  suit  for,  (art.  114),  p.  601. 

unregistered  contract,  not  otherwise  provided  for,  suit  on,  (art.  115), 

p.  602. 
registered  contract,  suit  on,  (art  116),  p.  602. 
compensation  for  breach  of,  p.  603. 
written,  to  pay  barred  debt,  pp.  4,  289. 
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CONTRIBUTION— 

suit  for,  when  plaintiff  pays  whole  amount  due  under  a  joint-decree, 
(art.  99),  p.  694. 
when  sharer  in  joint  estate  has  paid  the  whole  reyenae, 

(arts.  99. 132),  pp.  504,  616. 
against  estate  of  deceased  co-trustee,  (art.  100\  p.  596. 
in  respect  of   payment  by  manager  on  aooount  of  joint 

estate,  (art.  107),  p.  697. 
against  co-surety,  (art.  82),  p.  584. 
other  suits  for,  (see  art.  61),  p.  673. 
right  to,  is  generally  a,  personal  right,  p.  618. 

CONVENIENCES  or  rights  of  aooommodation,  are  easements  ts  op* 
pos^  to  profits,  p.  384  (note). 

CONVENTIONAL  SERVITUDES,  p.  348. 

CONVERSION  OF  SPECIFIC  MOVEABLES,  (art.  48),  p.  669. 

COPY  of  decree,  &o.,  exclusion  of  time  requisite  for  obtaining,  (seo.  12), 
p.  624. 

COPYRIGHT— 

an  incorporeal  chattel,  p.  366  (note), 
suit  for  infringing,  (art.  40),  p.  565. 

CORPORATION  CASES,  p.  366. 

COSTS— 

suit  for,  by  attorney  or  vakil,  (art.  84),  p.  686. 
must  be  given  in  favor  of  person  successfully  pleading  limiUtion, 
pp.  611,612. 

CO-SURETY,  suit  against,  (art.  82),  p.  584. 

CO-TRUSTEE,  suit  against  estate  of  deceased,  (art  98),  p.  694. 

"  COUPLED  WITH  AN  INTEREST,"  meaning  of,  p.  360  (note). 

COURT— 

effect  of  closing  of,  (sec.  6),  p.  618. 

(See  Civil  Court,  High  Court.) 
established  by  Royal  Charter,  (arts.  146, 180),  pp.  631.659. 
proper,  application  to,  (art.  179),  p.  656. 
the  Judicial  Committee  of  the  Privy  Council  is  a,  p.  663. 

COVERTURE,  not  a  disabUity,  p.  248. 

CREDIT— 

fixed  period  of,  (art.  63),  p.  671. 
no  fixed  period  of,  (art.  62),  p.  571. 

CREDITOR— 

disability  of  a  joint,  pp.  268,  (sec.  8),   519. 
application  by,  of  insolvent  debtor,  (art.  174),  p.  643. 

CRIMINAL— 

appeals,  (arts.  154, 155),  p.  636. 

Courts,  orders  as  to  possession  by,  p.  104,  (art.  47),  pp.  332,  668. 

prosecutions,  p.  34  (note). 

CROPS.    {See  Growing  Crops.) 

CROWN— 

not  affected  by  statutes  unless  named,  pp.  199,  634. 
presumption  of  grant  against,  pp.  199  (note),  431. 
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CUSTOM— 

does  tot  override  the  law  of  limitation,  p.  204. 

disting^oisbed  from  easement,  p.  361. 

salt  for  money  payable  under  a  local,  (art.  120),  p.  607. 

CUSTOMARY  EASEMENTS,  pp.  361,  387  (note),  400. 

DAMAQE,  wbere  consequential,  is  not  tbe  ground  of  action,  date  of 
accrual  of,  is  not  tbe  date  of  tbe  cause  of  action,  p.  221. 

DATE    OP    ACKNOWLEDGMENT  may  be  proved  by  oral  evidence, 
(sec.  19),  pp.  280,  535. 

DAUGHTER,  loss  of  service  of,  caused  by  seduction,  (art.  26),  p.  561. 

DAY— 

on  which  closed  Court  reopens,  (sec.  5),  p.  614. 

from  which  period  is  to  be  reckoned  excluded,   (sec.  12),  pp.  234,  523. 

on    which    judg^meut    complained    of    was  pronounced    excluded, 

(sec.  12).  p.  524. 
on  which  former  suit  in  wrong  Court  was  instituted  and  that  on 

which  it  ended  shall  both  be  excluded,  (sec.  14),  p.  530. 
on  whioh  injunction  was  made  and  that  on  which  it  was  withdrawn 

shall  both  be  excluded,  (sec.  15),  p.  530. 
on  which  right  to  sue  accrues,  not  necessarily  the  same  as  the  day 

from  whioh  period  is  reckoned,  pp.  227,  258. 

DEATH— 

of  person  under  disability,  (sec.  7),  pp.  217,  260. 

who,  if  living,  would  have  a  right  to  sue  or  apply,  (sec.  17), 

p.  531. 
against  whom,  if  living,  a  right  to  sue  or  apply  would  have 
accrued,  (sec.  17),  p.  631. 
of  original  plaintiff,  (sec.  22,  art.  171),  pp.  537,  641. 
of  defendant,  (sec.  22,  art.  17 IB),  pp.  637,  642. 
of  appellant,  (art.  171),  p.  640. 

caused  by  actionable  wrong,  suit  for,  (art.  21),  p.  660. 
sentence  of,  (art.  150),  p.  635. 
of  Hindoo  widow,  oniu  of  proof  in  suit  under  art.  141,  p.  130. 

DEBT— 

acknowledgment  of,  (Lecture  X  and  sec.  19),  pp.  270. 635. 
paymentof  interest  on,  (Table  of  Contents,  Lecture  XI),  pp.  311,  317, 

536. 
part-payment  of,  (Lecture  XI  and  sec.  20),  pp.  ^08,  536. 
what  is  a,  p.  316. 

DEBTOR  appointed  administrator,  (sec.  9),  p.  240. 

DECISION,  suit  to  set  aside  summary,  (art.  13),  p.  556. 

DECLARATORY— 

suit  in  respect  of  forged  instrument,  (arts.  92  k  93),  pp.  592.  693. 

of  maintenance  by  a  Hindu,  (art.  129),  p.  613. 
of  adoption,  (arts.  118  &  119),  p.  604. 
suit  as  to  alienation  made  by  Hindu  or  Mahomedan  female,  (art.  125), 

p.  610. 
other,  suits,  (art.  120),  p.  605. 

DECREE— 

when  it  booomes  final,  (art.  179),  p.  652. 
obtained  by  fraud,  suit  to  set  aside,  (art.  95),  p.  592. 
barred  by  limitation,  receivable  in  evidence,  p.  651. 
{See  Application  and  Execution.) 
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DEDICATION  OF  A  WAT  to  the  pabUc,  p.  364. 

DEFADLT,   application    to  set  aside  dismissal  hj,   (arts.   163,  168), 
pp.  638,  640. 

DEFENCE— 

limitation  need  not  be  set  np  as  a,  (sec.  4).  pp.  98,  511. 
foreign  rule  of  limitation  not  a,  (sec.  11),  pp.  43,  523. 

DEFENDANT— 

defined,  (sec.  3),  p.  603. 

effect  of  absence  of,  from  British  India,  (sec  13),  p.  625. 

adding  or  substituting,  (sec.  22),  p.  537. 

application  by,  to  set  aside  ex  parte  judgment,  (art.  164),  p.  638. 

to  bring  in  legal  representatiye  of  deceased  plaintiff, 
(art.  171A),  p.  641. 
plaintiff's  application  to  bring  in  representatiye  of  deceased,  (art 

171B),  p.  642. 
adverse  possession  of,  (arts.  124, 144,  Lecture  VI),  pp.  129, 144, 169, 
340,  609,  628. 

DELAY — in  deliTering  goods,  suit  against  carrier  for,  (art.  31),  p.  563. 
{See  Laches,  Lectubb  IV.) 

DEMAND— 

suit  for  money  payable  on,  p.  220,  (art.  59).  p.  672. 
on  bill  or  note  payable  on,  (art  73),  p.  581. 

at  a  fixed  time  after,  (art.  72),  pp.  221,531. 
for  deposit  payable  on,  p.  220  (note),  (art.  60),  p.  573. 
onus  of  proving  an  alleged  earlier  demand,  p.  113. 
may  be  presumed,  p.  114  (note). 

DEPOSIT— 

suit  for  recovery  of  money  deposited  when  payable  on  demand, 

(art.  60),  pp.  220  (note),  573. 
of  moveable  property  deposited,  (art.  145),  p.  630. 
iUfairuft  a  purchojier  for  value,  (ajrt.  133),  p.  619. 
of  money  with  banker  is  a  loan.  p.  573. 
depositing  money  within  a  fixed  timCy  p.  182  (note). 

DEPOSITARY— 

meaning  of  the  term.  p.  630. 
suit  against,  (art.  145),  p.  630. 

DERIVATIVB  HOLDER,  pp.  137, 147. 

DESTINATION  DU  PERE  BE  FAMILLE,  p  396. 

DETENTION  distingulBhed  from  Possession,  p.  137. 

DETINUE,  suit  for,  (arts.  48.  49),  p.  569. 

DEVISEE,  suit  by,  for  possession  of  immoveable  property,  (art.  140), 
p.  624. 

DILIGENCE,  suing  in  wrong  Court  with  due,  (sec.  14),  p.  526. 

DILTJVIATED  LAND,  possession  of,  pp.  123, 143. 

I>ILXJVIATION  does  not  prevent  operation  of  limitation,  p.  125  (note). 

DIRECTORY- 

enactments  distingruished  from  imperative,  p.  199, 
the  word  **  the  applicant  shall  within  six  months  deposit  '*  are  — -r 
not  imperative,  p.  182  (note). 
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DISABILITY— 

provisions  regarding,  not  applicable  to  pre-emption  Bnits.  p.  267. 

applicable  to  applicatwns,  pp.  257.  517. 

not  to  suits  nnder  the  Bengal  Tenancy  Act.  1 885, 
pp.  599,  686. 
no  lecral  disability  except  as  provided  in  the  Act»  pp.  182,  248. 
imprisonment  no  disability,  pp.  248, 525. 
double  and  successive,  p.  253. 
cessation  of.  o.  259. 

of  representative,  p.  253,  (sec.  7),  p.  617. 
of  one  joint  creditor  or  claimant,  (sec.  8),  p.  268. 
at  the  time  from  which  period  runs,  p.  257. 
subsequent  to  time  beginning  to  run,  (sec.  9),  pp.  235,  254. 
minority,  insanity  or  idiocy  of  defendant  not  a  legal  disability, 

p.  256. 
confers  9k  pergonal  privilege,  pp.  261,  618. 
assignees  not  entitled  to  the  privilege,  p.  262. 
onus  of  proving,  p.  131. 

{See  Table  of  Contents,  Lbctube  IX.) 

DISCHARGE  by  joint-creditors  or  claimants,  (see.  8),  p.  268. 

DISCLAIMER  of  lessor^s  title,  p.  162. 

DISCONTINUANCE— 

of  possession,  pp.  142, 143,  627. 
explained,  pp.  142,  427. 

DISHONESTY  in  obtaining  possession  does   not  prevent  operation  of 
limitation,  p.  146. 

DISMISSAL— 

of  suits,  appeals,  and  applications  commenced  after  period,  (sec.  4), 

p.  611. 
by  default,  application  to  set  aside,  (arte.  163, 168),  pp.  638,  640. 
application  to  set  aside  order  for  abatement  or,  (art.  171C),  p.  642. 

DISPOSITION  of  owner  of  two  tenements,  p.  396. 

DISPOSSESSION— 

(^See  Table  op  Contents,  Lectubb  VI.) 

of  plaintiff,  pp.  142,  627. 

onn*  as  to  possession  and  dispossession,  pp.  114, 128. 

what  is  dispossession,  p.  142. 

attachment  does  not  amount  to,  p.  171. 

reinstatement  after  temporary,  p.  172. 

DISSEIZOR :  his  interest  transmissible,  pp.  169,  341. 

DISTRESS,  suit  for  illegal,  irregular  or  excessive,  (art.  28),  p.  661. 

DISTRICT  JUDGE,  appeal  to,  (art.  162),  p.  636. 

DISTURBANCE— 

of  easement,  p.  359. 

of  light,  p.  442. 
even  a  person  other  than  the  servient  owner  cannot  disturb  the 
enjoyment  of  an  easement,  p.  360  (note). 

DIVERTING  WATER-COURSE— 

suit  for  compensation  for,  (art.  38),  p.  664. 

natural  right  to  the  uninterrupted  flow  of  streams,  p.  366. 

right  to  divert  water-course  may  be  acquired ,  pp.  383,  393  (note). 


714  INDEX. 

DIYOROE  ACT,  Act  XV  not  applicable  to  suits  under,  (aeo.  1),  pp.  193, 
506. 

DOCUMENT— 

e€fect  of  fraudulently  concealing,  (sec.  18),  p.  5.S2. 
necessary  to  establish  a  right  to  sue,  what,  p.  634. 

DOMINANT  HERITAGE— 

essential  to  the  existence  of  an  easement,  p.  347. 
must  be  distinct  from  the  servient  heritage,  pp.  362,  363.  370. 
easement  cannot  be  severed  from,  p.  362. 
must  be  beneficial  to,  p.  363. 

can  only  be  used  in  connection  with,  pp.  363.  387. 
partition  of,  pp.  374,  375. 

DOMINANT  OWNER,  who  is,  p.  346  (note). 

DOWER— 

suit  for  mu*ajjal  or  exigible  dower,  p.  696. 
muVajjid  or  deferred  dower,  p.  596. 

DRAINAGE  OP  LAND,  p.  356  (note). 

EASEMENTS— 

different  significations  of  the  term,  p.  346. 

defined,  p.  349. 

easements  proper  are  a  species  of  servitudes,  p.  347. 

do  not  include  servitudes  in  grou  except  perhaps  under  Act  XV, 

pp.  349,  391. 
do  not  include  natural  servitudes,  p.  349. 
include  profits  appurtenant,  in  British  India,  p.  849. 
a  profit  aprendre  in  gross  has  been  held  to  be  an  easement  within  the 

meaning  of  Act  XV,  pp.  349,  391. 
are  accessorial  to  the  ordinary  rights  of  property,  pp.  361,  357. 
distinguished  from  rights  of  property,  p.  360. 

natural  rights  or  servitudes,  p.  366. 
licenses,  p.  369, 
customs,  p.  361. 
servitudes  in  gross,  p.  362. 
other  incorporeal  rights,  p.  366. 
are  artificial  or  conventional  or  acquired,  p.  348. 
not  an  interest  in  land,  p.  359. 

except  under  art.  144,  p.  628. 
are  rights  in  rem,  pp.  346, 369. 
dominant  owner  entitled  to  enjoy,  without  disturbance  by  any  other 

person,  pp.  350  (note),  370. 
are  rights  in  re  alieno  solo,  p.  351. 
impose  only  negative  duties,  p.  369. 
are  imposed  upon  the  property  and  not  the  owner  of  it,  p.  369 

(note), 
cannot  exist  during  unity  of  possession,  p.  417. 
no  easement  in  one's  own  land,  p.  370. 
how  far  a  tenant  may  acquire  an  easement,  p.  370  (note), 
servient  owner  cannot  require,  to  be  continued,  but  may  sue  for 

damages  if  discontinued  without  proper  notice,  p.  371. 
indivisibility  of  easements,  p.  374. 

distribution  of,  on  partition  of  dominant  heritage,  p.  375. 
spurious,  impose  positive  duties  to  do,  p.  369  (note), 
mere  are  no  reciprocal  easements,  p.  372. 
cross  easements,  p.  372*(note). 
affirmative  and  negative,  p.  376. 
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EASEMENTS— (<?o»^i»Mf<0  • 

there  are  no  parely  negative  eftsexnenta,  p.  376. 

oontinnons  and  disoontinnous,  p.  378. 

apparent  and  non-apparent,  p.  378. 

nrban  and  mstic,  p.  378. 

accessory  or  secondary  easements,  pp.  379,  442. 

inconsistent  and  subordinate  easements,  p.  879. 

easements  recognised  by  the  civil  law.  p.  381. 

by  tbe  English  law,  p.  382. 

by  the  Hindu  law,  p.  380. 

by  the  Indian  law,  p.  384. 

by  the  Mahomedan  law,  p.  880. 
may  new  easements  be  created  ?  p.  385. 

differences  between  the  English  and  the  Indian  law,  p.  387  (note). 
Indian  statutory  law  before  1882,  p.  389. 
may  be  acquired  independently  of  sec.  26,  Act  XY,  and  sec.  16, 

Act  V,  p.  409. 
eome   easements   cannot   be   acquired    by    prescription,    pp.    389, 

434  (note),  435. 
the  several  modes  of  acquiring  easements,  p.  893. 

1  by  express  grant  or  imposition,  p.  393. 

2  by  implied  grant  or  reservation,  p.  394. 

easements  of  necessity.  894. 
quasi  easements,  p.  396. 
destination  du  pere  defamilUj  p.  896. 
8  by  local  custom,  p.  400. 
4  by  estoppel,  p.  400. 

6  by  statutory  prescription,  pp.  400,  403,  409,  414. 
6  by  the  presumption  of  some  lawful  origin,  pp.  402,  408,  410. 
cannot  be  acquired  by  statutory  prescription,  until  there  has  been  a 

suit  between  the  parties,  pp.  428,  429,  449. 
mode  and  place  of  enjoyment  of,  may  be  altered  when,  p.  440. 
disturbance  of,  pp.  369,  442  (note), 
extinction  of  easements,  p.  443. 

{See  Enjoyment,  Watercourses,  Light,  Wats,   Interrup- 
tion, Prescription,  and  Table  of  Contents,  Lecture  XII.) 

EASEMENTS  ACT,  1882,  a  magazine  of  rules  for  Courts  and  lawyers 
everywhere  in  India,  p.  392. 

EAVES  AND  WATER-DROPPINGS,  easement  for,  pp.  382,  883,  886. 

EJECTMENT,  onus  in  cases  of,  pp.  114, 116, 128. 

EMBANKMENTS,  obligation  to  repair,  869. 

ENACTMENTS,    suits  for  doing  or  omitting    acts  in    pursuance    of 
(art.  2),  p.  648. 

ENCROACHMENTS.    Ste  Addenda. 

by  neighbouring  zemindar  are  incumbrances,  p.  608. 
by  tenants  presumed  to  be  permissive,  p.  149. 
by  trees,  p.  368. 

ENDOWMENTS,  suits  relating  to,  pp.  621,  626,  636. 

ENJOYMENT— 

what  amounts  to,  of  an  easement,  p.  422. 
by  whom,  pp.  416,  422. 

effect  of  tenancy  for  life  or  for  a  term  of  three  years  in  servient  heri- 
tage, under  sec.  27,  Act  XV,  and  sec.  16,  Act  V  of  1882,  p.  429. 
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ENJOYMENT— (r<w^t»w^//). 

ander  the  Act,  must  oontinne  till  within  two  yean  of  smt,  p.  413. 

cessation  of.  p.  425. 

abandonment  of,  p.  427. 

discontinuance  of,  p.  427. 

interruption  of,  under  the  Act,  p.  425. 

duration  of,  to  confer  easement,  pp.  69,  412. 

as  against  Government,  p.  431. 
presumed  to  he  as  of  rights  p.  421  (note), 
qualities  of,  to  confer  easement,  p.  43 1 . 
peaceable,  or  nee  vi,  p.  415. 
open,  or  nee  clam^  p.  416. 
as  of  right,  or  nee  precario,  p.  418. 
as  an  easement,  p.  417. 
continuous,  p.  423. 
alteration  of  mode  of  enjo/ment  may  extinguish  right,  p.  443. 
what  period  of  cessation  of  eujoymenb  extinguishes  right  under 
the  Act  of  1882.  p.  445. 

under  the  old  law,  p.  447. 

EQUITABLE  construction  of  Statutes  not  allowed,  p.  176. 

EQUITY  OF  REDEMPTION,  adverse  possession  of,  p.  162. 

ESTABLISH  RIGHT— 

to  property  comprised  in  au  order  under  sees.  230,  281,   282  or  335, 

Civ.  Pro.  Code,  (art.  1 1 ),  p.  662. 
to  maintenance,  (art.  129),  p.  613. 

when  such  right  is  a  periodically  recurring  right,  (art.  131),  p.  615. 
{See  Deolabatoby  Suits.) 

ESTOPPEL— 

the  doctrine  of  aoquiesoenoe  is  based  on  the  rule  of  equitable  estop- 
pel, p.  77. 
when  the  defendant  is  estopped  from  pleading  limitation,  pp.  96, 100. 
how  the  doctrine  of  estoppel  affects  the  extiugoishment  of  right  by 

limitation,  p.  342. 
easement  acquired  by,  p.  400. 

extinguished  by,  p.  444  (note). 

EVIDENCE— 

oral,  of  date  of  acknowledgment  admissible,  (sec.  19),  p.  280. 
what  else  may  be  proved  by,  p.  280. 
of  contents  inadmissible,  (sec.  19),  p.  279. 
plaintiff  must  q\^e  primd  facie  evidence  diat  his  suit  is  not  barred 

by  limitation,  p.  111. 
presumption  when,  of  acts  of  ownership  is  not  forthcoming,  p.  120. 

EXCEPTIONS— 

to  the  ordinary  rule  of  limitation.  See  EzCLUSiOH,  AND  Table,  p.  34f . 
seven  important  exceptions  (sees.  6,  7, 13, 14, 18, 19,  and  30),  p.  Si5. 
reasons  for  these  exceptions,  p.  246. 
prevention,  suspension  and  interruption  of  the  operation  of  Umit- 

ation  in  cases  to  which  the  — —  apply,  p.  237  (note), 
practically  extend  the  period  of  limitation,  pp.  244,  247. 
new,  not  recognized  by  the  law,  oannot  be  introduced  by  the  Coorti, 

pp.  182,  248. 
recognized  by  the  Regulations,  pp.  60,  63. 
recognized  by  Act  XIV  of  1859,  p.  66  (note). 
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EXCLUSION— 

of  day  on  which  rigr^t  to  sne  aooraeSt  (sec.  12),  p.  623. 

of  day  on  whioh  ji^gment  oomplained  of  was  prdnonnced,  (seo.  12), 
p.  523. 

of  time  requisite  for  obtaining  oopy  of  judgment,  decree  or  award, 
(sec.  12),  p.  524. 

of  time  of  defendant's  absence  from  British  India,  (sec.  13),  p.  625. 

of  time  of  suing  or  applying  bond  fide  in  Court  without  jurisdic- 
tion, (sec.  14),  p.  626. 

of  time  during  which  institution  of  suit  has  been  stayed  by  injunc- 
tion or  order,  (sec.  15),  pp.  235  (note),  630. 

of  time  during  which  judgment-debtor  endeavours  to  set  aside 
execution-sale,  (sec.  16),  p.  530. 

of  time  in  favor  of  reversioner  of  servient  heritage,  p.  429,  (sec.  27), 
p.  546. 

from  joint  family  property,  (art.  127),  p.  611. 

EXCLUSIVB  PBIYILEGE,  compensation    for    infringing,    (art    40), 
p.  566. 

EXECUTION  OP  DB0RBB8,  (arte.  179  and  180),  pp.  647—660. 

limitation  applicable  to,  before  Act  XIV  of  1859  came  into  force, 
pp.  59,  62. 
under  Act  XIY  of  1869,  pp.  661,  664. 
under  Act  IX  of  1871,  pp.  651.  654. 
under  Act  XV  of  1877,  (arts.  179  and  180),  pp.  650,  660. 
under  sec.  230  of  the  Civ.  Pro.  Code,  so  far  as  decrees 
of   the  Mofussil  Courts  and  the   High  Courts  on  their 
Appellate  Sides  are  concerned,  p.  646. 
adjudication  of  question  of  limitation,  p.  651. 
period  of  limitation  under  art.  179  how  computed,  p.  657. 
termination  of  proceedings  does  not  give  a  new  start,  p.  656. 
where  there  has  been  an  appeal,  pp.  652,  653. 

a  review,  p.  654. 
what  is  2k  fresh  application  for  execution,  and  what  an  application 

to  continue  proceedings,  pp.  646,  655. 
what  law  applicable  to  applications  made  after  the  Ist  of  October 

1877,  pp.  210.  219,  507.  650. 
application  to  take  step  in  aid  of  execution  may  be  oral,  p.  657. 
to  '*  proper  Court,"  p.  656. 
**  in  accordance  with  law,**  p.  656. 
by  benamidar,  p.  656. 
when  execution  is  already  barred,  p.  656. 
application  need  not  be  made  bond  fide,  pp.  654,  655. 
applying  simply  to  keep  the  decree  in  force  not  sufficient,  p.  655. 
application  for,  for  possession  and  mesne  profits,  pp.  650,  659. 
what  are  or  are  not  steps  in  aid  of  execution,  pp.  657,  658. 
difference  of  opinion  as  to  taking  out  of  Court  proceeds  of  sale 

in  execution,  p.  658. 
adjudication   of  question  of  limitation  in  execution-proceedings, 

p.  651. 
Court  to  which  decree  has  been  transferred  for  execution  has  juris- 
diction to  try  questions  of  limitation,  p.  651. 
the  principle  of  the  general  doctrine  of  res-judieata  applies    to 

execution-proceedings,  p.  651. 
exceptions  applicable  to  applications  for  execution  (jee  Table), 

pp.  242,  637. 
difference  of  opinion  as  to  the  applicability  of  sec.  19  to  applications 
for,  pp.  277  (note),  536. 
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EXECUTION  OP  DECREES— (c<m«in«f<i). 

no  special  provision  for  the  execution  of  snmmary  decisionB  nnder 

Act  XV,  p.  650. 
execution  of  joint  decree  in  favor  of  seyeral  plain  taffa  or  against 

several  defendants,  p.  659. 
execution  of  decree  payable  by  instalments,  pp.  583,  658. 
informal  application  for,  if  amended,  p.  651. 

if  not  amended,  see  Addenda. 
application  for  partial  execution,  p.  656. 

by  debtor  to  postpone  an  execution-sale  is  not  neces- 
sarily an  acknowledgement  of  liability,  p.  294. 
of  Courts  eJttablished  by  Royal  Charter  in  the  exercise  of  Uieir  ori- 

ginal  civil  jurisdiction,  (art.  180),  p.  659. 
acknowledgments  in  cases  under  art.  180,  pp.  273.  274,  276,  289. 
payments  in  cases  under  art.  180,  pp.  311,  320,  324. 
of  the  Privy  Council,  p.  660. 

EXECUTION-S  ALE— 

exclusion  of  time  duiing  which  judgment-debtor  endeavours  to  set 

aside,  (sec.  16),  p.  630. 
application  to  set  aside,  on  ground  of  irregularity,  (art.  166),  p.  639. 
application  by  purchaser  to  set  aside,  (art.  172),  p.  642. 
suit  to  set  aside,  (art.  12),  p.  554. 
suit  for  possession  by  purchaser  at,  (arts.  137, 138),  p.  622. 

EXECUTOR— 

may  pay  barred  debt,  p.  4. 

not  necessarily  a  trustee  within  the  meaning  of  sec.  10,  p.  620. 

acknowledgment  by,  binds  the  estate,  p.  300. 

one  of  several  joint  executors  does  not  bind 
the  others,  (seo.  21),  pp.  301,  536. 
suit  &y,  for  wrong  to  testator,  (art.  20),  p.  559. 

for  death  caused  by  actionable  wrong,  (art.  21),  p.  660. 
against,  for  wrong  done  by  testator,  (art.  33),  p.  663. 
debtor  appointed  executor,  p.  240. 

BXEMPTIVB  OR  EXONERATIVE  Prescription,  p.  3. 

EX'PARTE-- 

judgment,  application  to  set  aside,  (art.  164),  p.  638. 
rehearing  of  appeal  heard,  (art.  169),  p.  640. 

EXPIRY  OF  PERIOD  OP  LIMITATION  when  Court  is  dosed,  (sec  6), 
p.  513. 

EXPRESS  TRUSTEE,  (seo.  10),  pp.  620,  621. 

executor,  partner  or  agent,  not  neoessarily  an,  p.  520. 

who  is  an,  p.  521. 

property  held  in  possession  by.  is  property  vested  in,  p.  621. 

assigns  for  valuable  consideration  from,  p.  621. 

•'  for  the  purpose  of  following  in  his  hands  such  property,"  pp.  o3i, 

522. 
suit  for  an  aooount  against,  p.  622. 

EXTENSION  OF  PERIOD  OF  LIMITATION—  . 

Court  cannot  extend  period  except  under  some  express  pran«<»f 

pp.  182,  248,  514. 
parties  cannot  extend  by  agreement,  p.  41 . 
the  exceptions  practically  extend  the  period,  pp.  244,  247« 

EXTENT  OF  PRESCRIPTIVE  EASEMENT,  p.  441. 
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EXTINCTION— 

of  right  by  foreign  law  of  limitatioxi  is  »  defence  in  British  India, 

(seo.  11),  pp.  43,  230,523. 
of  right  to  property  by  limitation  practically  transfers  the  right, 

p.  336. 
such  right  is  not  forfeited  to  the  state,  p.  5  (note), 
of  obligations  by  limitatioa,  pp.  3,  4  (note),  15.  325,  326  (note), 
of  easemeats  by  release,  non-user,  &o.,  &c.,  p.  443. 

EXTINCTIVE  PRESCRIPTION,  pp.  4,  8, 13,  15,  326,  445. 

FACTOR,  suit  against,  for  an  account,  (art.  88),  p.  588. 

FALSE  IMPRISONMENT,  suit  for  compensation  for,  p.  222,   (art.  19), 
p.  559. 

FEES.    See  Costs. 

FENCES,  spurious  easement  to  keep,  in  repair,  p.  369. 

FERRY,  right  to  set  up  a  private,  pp.  367,  368. 

FICTION  of  a  lost  modem  grant,  p.  402. 

FISHERIES,  pp.  862—356. 

FLUCrrUATINa  body  of  persons  cannot  claim  under  sec.  26,  p.  415. 

FL  UMEN,  pp.  382,  386. 

FORECLOSURE— 

suit  for,  (art.  147),  p.  631. 

no  suit  for,  in  the  mofussil  under  the  Bengal  Regulation,  p.  631. 

what  mortgages  may  be  foreclosed,  p.  617. 

period  of  limitation  under  Acts  XIV  and  IX,  pp.  631,  632. 

right  to  foreclose  co-extensive  with  right  to  redeem,  p.  632. 

effect  of  decree  for,  pp.  621,  633. 

FOREIGN— 

country,  (sec.  3),  p.  610. 

contracts,  (sec.  11),  p.  523. 

limitation  law,  (sec.  11),  p.  623. 

bill,  (art.  77),  p.  883. 

judgment,  (art.  117),  p.  604. 

absence  of  defendant  in  foreign  country,  (seo.  13),  p.  526. 

FORFEITURE— 

suit  for,  upon  statute,  &c.,  (art.  6),  p.  549. 

possession  of  immoveable  property  where  plaintiff  has  be- 
come entitled  by  reason  of,  (art.  143),  p.  628. 
may  a  forfeiture  be  waived?  pp.  626,  628, 

FORGERY  OF  INSTRUMENT,  suit  to  declare,  (arts.  92  and  93).  pp.  591 
692.  • 

FORTY  YEARS*  ENJOYMENT— 

under  the  English  Prescription  Act,  pp.  388  (note),  407. 
similar  to  20  years'  enjoyment  under  sec.  26  of  Act  XV  of  1877 
p.  406. 

FRAUD- 

Buit  to  set  aside  decree  obtained  by.  (art.  95),  p.  592. 

for  other  relief  on  ground  of  fraud,  (art.  95),  p.  592. 
in  the  acquisition  of  possession  under  the  Regulations,  pp.  68,  63. 
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FRAUDULENT  CONCEALMENT— 

by  defendant  of  tight  to  sue  or  of  the  title  on  which  it  is  founded  or 
of  ao  J  dooament  necessary  to  establish  such  right,  (sec.  18),  p.  533. 

FURNITURE,  suit  for  hire  of  hoosehold,  (art  50),  p.  670. 

GHATWALS,  snit  by  or  against,  (arts.  124, 140, 149),  pp.  609, 626,  635. 

GENERAL  CLAUSES  ACT,  p.  202. 

GOMASTHA,  suit  by,  for  wages,  (art.  7),  p.  560. 

GOOD  FAITH— 

defined,  (sec.  3),  p.  610. 

the  term  oocars  only  in  sees.  14  and  18  of  Act  XV  of  1877,  p.  610. 
does  not  oooar  in  sec.  10  or  arts.  133  and  134,   Act  XV  of  1877, 
pp.  188,  610,  621,  619. 

GOODS.    (See  Moveablb  Pbofebtt.) 

suit  against  carrier  for  losing,  or  injuring,  or  for  delay  in  delifsr- 
ing.  (arts.  30,  31),  p.  662. 
for  balance  of  advance  in  payment  of,  (art.  61),  p.  570. 
for  price  of,  sold  and  delivered,  (arts.  62,  63,  64),  p.  671. 

GOVERNMENT- 

suits  against,  (arts.  15—18).  pp.  558,  559. 

by,  pp.  61,  67,  64,  09,  459  (note),  (art.  149),  p.  633. 

GRANT— 

fiction  of  a,  in  English  law,  p.  402. 

not  neeesxary  to  confer  easement  in  British  India,  p.  432. 

express  or  implied,  of  easements,  p.  393. 

even  the  easement  of  light  may  be  the  subject  of,  p.  393  (note). 

lakheraj,  p.  614. 

GREGORIAN  CALENDAR,  (sec.  25),  pp.  234,  542. 

GROSS- 

eanement  cannot  be  in,  p.  347. 

profit  a  prendre  may  be  in,  pp.  349,  391  (note  10). 

GROWING  CROPS— 

not  moveable  property,  p.  569. 
suit  for  price  of,  (art.  66),  p.  671. 

GUARDIAN— 

suit  by  ward  to  set  aside  sale  by,  p.  259,  (art.  44),  p.  566. 
existence   of,    no  bar  to  the  applicability  of  sec.  7  to  suits  and 

applications  of  persons  labouring  under  disability,  p.  260. 
acknowledgment  by,  not  sufficient,  p.  299. 

HAUTS,  right  to  establish,  p.  366  (note). 

HAQQS  are  deemed  to  be  money  charged  upon  immoveable  property, 
(art  132). 

HARD  CASES  MAKE  BAD  LAW,  p.  181. 

HEREDITARY  OFFICE— 

suit  respecting,  under  Mad.  Reg.  VI  of  1831,  not  afFeoted  by  Act  XV» 

(sec.  1),  p.  606. 
suit  for  possession  of,  not  governed  by  the  Madias  Begnlalionr 

(art  124),  p.  609, 
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man  court- 

includes  the  highest  Civil  Court  of  appeal  in  any  province,  p.  635. 
{See  Court  established  by  Royal  Charter,  Appeal,  Moetqaqb, 
and  Execution  of  Degree.) 

HIGHWAYS— 

the  right  of  the  public  in  or  to,  not  an  easement,  p.  364. 

what  are,  p.  364  (note). 

the  right  to  go  extra  viam  when  they  are  impassable,  p.  443  (note). 

HINDIT— 

suit  by,  to  set  aside  f ather^s  alienation  of  ancestral  property  (Mitak- 
shara),  (art.  126),  p.  611. 
for  maintenance,  ^arts.  128, 129),  p.  612. 
female,  suit  to  set  aside  alienation  of,  (art.  125),  p.  610. 
entitled  on  female's  death,  suit  for  possession  by.  (art.  141),  p.  626. 
widow's  estate,  adverse  possession  in  respect  of,  p.  165. 

HINDU  LAW- 

relatlng  to  prescription,  pp.  19,  27. 

analogous  provisions  of  other  systems,  p.  23. 
prescribes  no  limitation  for  the  recovery  of  debts,  p.  26. 
the  lex  fori  of  British  Courts  in  India  preferred  to,  in  qnestions  of 

limitAtion,  procedure  and  evidence,  p.  47. 
of  minority,  p.  260  (note), 
easements  recognised  by,  p.  380. 

HIRE— 

suit  for,  under  Act  IX  of  1860,  (art.  4),  p.  549. 
of  animals,  (art.  60),  p.  670. 
of  household  furniture,  (art.  60),  p.  570. 
of  vehicles  or  boats,  (art.  50),  p.  570. 

HISTORY  OP  THE  LAW  OP  LIMITATION  AND  PRESCRIPTION— 
the  law  of  the  Athenians,  the  Romans,  and  the  Hindus,  pp.  16.  27. 
the  Jews,  the  Mahomedans  and  the  ancient  Scots  had  no  such  law, 

p.  16. 
in  British  India,  pp.  49—73. 

{See  Table  of  Contents,  Lecture  III,  and  Amendments.) 

HOLIDAYS.    See  Closing  op  Court. 
HUNDI.    See  Bill  of  Exchange. 
HUSBAND.    See  Conjugal  Rights. 

HYPOTHECATION  OP  LAND  creates  an  interest  in  land,  (art.  132), 
p.  616. 

IDENTITY  OF  DEBT  acknowledged,  may  be  proved  by  oral  evidence, 
p.  280. 

IDIOT- 

who  is  an,  p.  262. 

his  disabill^  to  sue,  (sec.  7  and  Lecture  IX),  p.  262. 

IDOL— 

right  to  worship  in  rotation  (pala),  a  reonrring  right,  (art.   131), 

p.  615. 
right  to  exclusive  worship  of,  (art.  120),  p.  606. 

IGNORANCE— 

of  injury  no  excuse  for  delay,  except  where  the  right  to  sue  is  fraud- 
ulently concealed  by  the  defendant,  pp.  218,  221 

X  X 
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IGNORANCE  -  (eont  inned). 

o|  usei?  of  eftiei^eat  on  tbQ  part  of  th^  Berrient  owner  doea  not 

prevent  iM^iaisition  nnder  peo.  261,  Act  XV,  or  sec.  15.  Act  V,  p.  416. 
nnder  BngrliHh  law  the  grant  of  an  easement  cannot  be  pro^nmed  if 

the  servient  owner  hwdt  no  probable  means  of  knowing  what  wa^ 

done  against  him,  pp.  405  (note). 

ILLUSTRATIONS  in  Acts,  the  force  and  effect  of,  p.  179  (note). 
IMMEMORIAL  PRESCRIPTION,  pp.  9,  408. 
IMMEMORIAL  USER,  pp.  401,  410. 

IMMOVEABLE  PROPERTY— 
defined,  p.  202. 

suit  for  compensation  for  trespass  on,  (art.  39),  p.  565. 
money  charged  npon.  (art.  132),  p.  616. 
possession  of,  (arts.  134— 144),  pp.  619 — 630. 
general  article  applicable  to  salts  for  ponsession  of  immoveable  pro- 
perty or  of  any  intec^  therein,  (art.  144),  p.  628. 
snit  for  foreclosure  or  sale  of  mortgaged,  (art.  147).  p.  631. 

redemption  of  mortgaged,  (art.  148),  p.  632. 
application  by  person  dispossessed  of,  in  execntion,  (art.  165),  p.  638. 
possession  of,  what  is,  p.  1 40. 

how  far  evidence  of  titl#,  pp.  132, 168, 172,  331,339. 
dispossession  of,  what  is,  p.  142. 
adverse  possession  of,  p.  144. 

(See  Table  of  Contents,  Lsotubb  VI.) 

IMPARTIBLE  ESTATE,  adverse  possession  of,  by  a  stronger,  p.  625. 

IMPRISONMENT— 

a  legal  disability  nnder  the  Statute  of  James  I,  p.  60. 
not  a  legal  disability  in  India,  pp.  249,  525. 

INCAPACITY  to  resist  user  of  easement,  pp.  406  (note),  433. 

INCONSISTENT  EASEMENTS,  p.  379. 

INCORPOREAL  HEREDITAMENTS,  easemento  and  profits  are,  p.  366, 
(note). 

INCORPOREAL  RIGHTS,  pp.  366,  367. 

easements  distinguished  from  other,  p.  366. 

INCUMBRANCES— 

on  an  estate  sold  for  arrears  of  revenue,  (art.  121),  p.  608. 

on  a  saleable  nndertenure  sold  for  arrears  of  rent,  (art.  121),  p.  606w 

encroachments  by  neighbours  are,  p.  608. 

INDEFEASIBLE  RIGHTS,  pp.  438,  443  (note). 

INDEFINITE  PRESCRIPTION,  pp.  3  (note),  9,  410. 

INDEMNITY,  suit  on  contract  of,  (art  83),  p.  584. 

INDIAN  SUCCESSION  ACT,  suits  under  sees.  320, 321,  (art.  43),  p.  566. 

INDIGO  CONTRACT,  p.  561. 

INDIVISIBILITY  OP  EASEMENTS,  p.  374. 

INFANCY.    (See  MiKOWTY,  DiaABlUTT.) 

period  of,  not  excluded  in   computing  the  prescriptite  pexiod  in 
India,  p.  429. 

INFORMAL  APPLICATION  for  execution,  p.  651.    Sec  Adokkda. 
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IN  6I108S,  righto,  dtstiBgHiehed  fiom  easenemts^  p.  363. 

INHABITANTS  OF  A  VILLAGE,  not  a  person,  p  415. 

INJUNCTION— 

suit  for,  pp.  81,  442  (note),  (art.  120),  p.  605. 
oommenoemeut  of  suit  stayed  by,  (seo.  15),  p.  5S0. 
suit  for  damaj^^  caoaed  by  wrongfal,  (art.  42),  p.  566. 

INJURY- 

to  person,  suit  for,  (art.  22).  p.  560. 

to  moveable  property,  suit  for,  (art.  49),  p.  569. 

to  goods,  suit  aarainst  oarder  for,  (art.  30)»  p.  662, 

INSANITY— 

what  amounts  to,  p.  252. 

of  plaintiff  or  applicant.    See  Table  of  Contents,  Lboture  IX. 
suit  for  property  conveyed  during,  (art.  94),  p.  592. 
period  of,  not  excluded  in  computing  the  20  years  nnder  seo.  -26, 
Act  XV  of  1877,  or  seo.  15,  Act  V  of  1882,  p.  429. 

INSTALMENTS- 

promissory  note  or  bond  payable  by,  (art.  74),  p.  581. 
application  for  payment  of  decree  by,  (art.  175).  p,  643. 
execution  of  decree  payable  by,  (art.  179),  p.  658. 

INSTITUTION  OF  SUITS,  (seo.  4,  expL),  p.  61% 

INSTRUMENT— 

suit  to  cancel  or  set  aside,  (art.  91),  p.  589. 

declare  forgery  of,  (arte.  92,  93),  pp.  591',  592. 
date  in,  (sec.  25),  p.  542. 

INSURANCE,  POLICY  OF,  (arts.  86,  87),  pp.  687,  588. 

INTEREST— 

on  debt  or  legacy,  effect  of  paying,  pp.  311, 317,  Leoture  XI,  (ste.  20), 

p.  536. 
what  is,  p.  317  (note), 
must  be  paid  as  such,  p.  317. 
appropriation  of   payment  to  interest  by  creditor,    not  sufficient 

nnder  sec.  20,  p.  318. 
suit  for,  (art.  63),  p.  576. 
m  immoveable  property,  pp.  138,  328,  334,  628. 
license  coupled  with,  irrevocable,  p.  360  (note). 

INTERPRETATION  CLAUSES,  p.  178  (note),  (seo.  3),  p.  509. 

INTERPRETATION  OF  8TATUTES- 

{See  Construction,  and  Table  of  Comtshts,  Lbotubb  VII.)  . 

INTERRUPTION.    (SeeTiUE,) 

in  the  enjoyment  in  fact  of  an  easement,  (seo.  26,  expL),  pp.  404 

(note),  425,  544. 
what  is  or  is  not  an  interruption  within  the  meaning  oi  seo.  26^ 

Act  XV  of  1877,  or  sec.  15,  Act  V  of  1882,  p.  425. 
enjoyment  interrupted  two  years  before  suit  does  not  confer  a  pres- 
criptive right  under  sec.  26,  p.  413. 
such  interruption  no  bar  to  acquisition  by  immemorial  user,  p.  414. 
in  the  enjoyment  as  of  rig  fit,  pp.  404  (note),  428. 

as  an  easement ,  p.  404  (note),  428. 

INTESTATE,  suit  for  a  distributive  share  of  property  ef,  (ait  123),  p.  €09( 
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IRRIGATION,  riparian  right  to  irrigate  riparian  land,  pp.  355  (note), 
356  (note). 

ISSUE  IN  TAIL  resemble  the  Hindn  rerersioner  in  certain  reei>ects,  p.  625. 

JOINT— 

estate,  salt  for  oontribntion  by  manager  of,  (art.  107),  p.  597. 
family  property,  suit  to  enforce  a  right  to  share  in,  (art.  127),  p.  611. 
creditor,  disability  of  one,  (sec.  8),  pp.  268,  519. 
contractor,  acknowledgment  or  payment  by  one,C8ec.  21),  pp.  301,536. 
decree-holder,  application  by  one.  (art.  179),  p.  659. 
jndgment-debtor,  application  against  one,  (art.  179),  p.  659. 
cause  of  action,  siut  upon  a,  pp.  102,  268,  525,  527,  539. 

JUDGMENT— 

by  default,  (art  163),  p.  638. 
ex  parte,  (art.  164),  p.  638. 
review  of,  (arts.  162,  173),  pp.  638,  643. 
foreign,  (art.  117),  p.  604. 
obtained  in  British  India,  (art.  122),  p.  60S. 

of  Court  established  by  Royal  Charter  in  the  exercise  of  its  oidinary 
original  ciyil  jurisdiction,  (art.  180),  p.  659. 

JUDGMENT-DEBTOR,  effect  of  proceeding  by,  to  set  aside  ezecntaon- 
sale,  (sec.  16),  p.  530. 

JULKUR  RIGHTS,  the  nature  of,  pp.  352,  355. 

JURISDICTION  ~ 

question  of  limitation  not  a  question  of,  p.  94.     See  Addenda. 
orders  or  sales  made  without^  absolutely  void,  (arts.  12,  13),  pp.  555, 

557. 
want  of,  to  entertain  a  proceeding,  and  want  of  authority  to  pass  a 

particular  order,  (sec.  14),  p.  525. 
previous  bond  fide  proceeding  in  Court  without,  (sec  14),  p.  525. 

JUS  ABUTENDI,  p.  346. 

JUS  COMMUNE,  p.  39. 

JUS  FRUENDl,  p.  246. 

JUS  IN  PERSONA  M,  p.  7. 

JUS  IN  RE  ALIEN 0  SOLO,  pp.  346,  351. 

JUS  IN  REM,  p.  7. 

JUS  SING  ULARE,  p.  39. 

JUS  UTENDI,  p.  346. 

JUST  CAUSE  of  possession,  pp.  19  (note),  26. 

KH AS  MEH AL,  purchaser  of,  not  entitled  to  60  years*  limitation,  p.  635. 

KNAVISH  POSSESSION,  pp.  143  (note),  146. 

KNOWLEDGE— 

and  means  of  knowledge,  p.  226. 

oases  where  the  plaintiff^s,  is  an  element  of  the  cause  of  action,  p.  235. 

{^See  lONOBANCB.) 

KUBOOLIYETS,  suits  for,  may  be  instituted  at  any  time  during  Uw 
tenancy,  p.  661. 

KURTA :  his  powers,  pp.  305,  539. 
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LABOUBEB.    See  Waobs. 

LACHES - 

distiiigruished  from  acqaiesoenoe,  p.  76. 
the  effect  of,  in  BritiBh  India,  p.  79. 

in  suits  for  declarations,  for  specific  performances,  and  for  in  junc- 
tions, pp.  81,  600. 
{See  Table  of  Contbnts,  Lbctubb  IV.) 

LAEHIRAJ  GRANTS,  p.  614.    (See  Resumption.) 

LANDLORD,  suit  by,  to  recover  poesesaion  of  demised  premises,  p.  168 
(note),  (art.  139),  p.  623. 

LANDLORD  AND  TENANT— 

adverse  possession  in  oases  of,  pp.  152, 157. 
acquisition  of  easements  in  cases  of,  p.  371. 

LEASE  FOR  ARREARS  OF  REVENUE,  suit  to  set  aside,  (art.  15),  p.  558. 

LEGACY— 

payment  of  interest  on,  (sec.  20),  p.  536. 
payment  of  part  of,  not  provided  for,  p.  314. 
suit  for,  (art.  123),  p.  609. 

LEGAL  DISABILITY.     {See  DisABiLiTT,  AKD  TABLE  OF  Contents, 
LBcruBU  X.) 

LEGAL  MAXIMS  cited— 

actus  cttricB  neminem  gravahity  p.  191. 

cessante  ratume  legis  cessat  ipsa  lea^  pp.  182.  247. 

contra  non  valentam  agere  non  currit  prcescriptio,  pp.  157,  630. 

cujus  est  solum  t  ejus  est  nsque  ad  calum  et  infer  as  y  p.  356. 

expressio  unius  est  exolusic  altcrius,  p.  197. 

expressum  facit  oessare  tacituMf  pp.  634,  641. 

fractions  of  a  day  are  not  recogrnised  by  the  law,  p.  234. 

generalia  specialihus  non  derogarUf  p.  212. 

hard  cases  make  had  law,  p.  181.    See  Addenda. 

interest  republics  ut  sit  finis  lUiuMf  p.  30. 

j^M  dicere  non  dare^  p.  179. 

jus  publionm  privatorum  paetis  mutari  non  potest,  p.  41. 

nulti  tes  sua  servit^  pp.  370.  394  (note). 

ntilhtm  tempus  occurrit  regi  aut  eoclesiace^  pp.  23,  634. 

omnis  retrotrahitur  et  mandato  priori  aquiparatur,  p.  304  (note). 

reddendo  singula  singulis,  (art.  11),  p.  552. 

sic  utere  tiio  ut  ali^nam  non  hedas,  pp.  351  (note),  368,  542. 

the  kingr  cannot  be  guilty  of  laches,  p.  34  (note). 

nhijus  ibi  remedium,  p.  3  (note),  p.  552. 

vigilant ibus  non  dormientwtisjara  subveniunt,  p.  33. 

LEGAL  MEMORY,  pp.  9  (note),  401.    (^See  Sma'rthaka'l.) 

LEGAL  PROCESS,    suit    for   wrongful  seizure  of   moveables  under, 
(art.  29),  p.  562. 

LEGALIZATION  of  private  nuisances  by  prescription,  p.  439. 

LEGAL  REPRESENTATIVES,  who  are,  p.  264  (note). 
See  Rbpbbsentative. 

LENGTH  OP  TIME— 

required  by  all  laws  of  limitation  and  preacriptioni  not  the  same, 
p.  36. 
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LENGTH  OP  TlUE-~(eimtinHed). 

required  to  aoqoire  easement  under  the  Englifin  law,  pp.  401 ,  407. 

under  the  Indian  law,  pp.  68  (note), 
408,  413,  482. 
to  eztingrnish  easement«,  p.  44S. 
to  prove  immemoriat  Q«er,  p.  410. 

LESSOR,  suit  by,  for  yalue  of  treea  out  ^wn  by  lesseei,  (mrt.  108).  p.  698. 

LEX  FORL  LEX  LOCI  CONTRACTUS,  LEXl  LOCI  REI  SIT^. 
pp.  42,  44. 

LIBEL,  suit  for  oompensat^on  for,  (art.  24),  p.  660. 

LICENSE  to  enjoy  an  easement,  written  or  i>arol.  p.  407  (note). 

LICENSES  distinguished  from  Basements,  pp.  359,  361. 

LIEN.    See  Vbndob'b  Libn. 

created  by  a  rehan.  (art.  132),  p.  617. 

on  the  goods  of  a  d^tor  on  a  general  aooount,  p.  4  (note). 

LIFE  ESTATE— 

exolusion  of  periods  of  oontinuanoe  of,  in  tlM  oomputtttiott  of  the 
preeoriptive  period,  p.  429,  (seo.  27),  p.  546. 

LIGHT— 

right  to  i«o«iT«,  Yertloally  an  ordinary  right  of  property,  pp.  ^^6^ 

393  (note), 
laterally,  an  easement,  p.  367. 
easement  of,  more  purely  negative  than  the  easement  of  support, 

p.  877. 
may,  aooording  toLord  Selborne,  be  the  subject  of  zgra%t, 
pp.  888  (note),  393. 
right  to,  differs  fiom  the  right  to  natural  streams  of  water,  p.  366. 

subordinate  to  the  neighbour's  right  to  build,  p.  356. 
easement  of,  imposes  on  the  neighbour  the  duty  of  not  building  so 

as  to  obstruot,  p.  857. 
20  years'  user  of  light,  or  40  years'  user  of  ways  and  water-courses 
under  the  English  Prescription  Act  has  the  same  effect  as  20  yean' 
^iser  of  any  easement  in  India,  pp.  404-6. 
right  to  light  and  air  placed  on  the  same  footing  in  British  India, 

pp.  388  (note),  644. 
enjoyment  of,  under  the  Indian  Acts  is  not  required  to  be  open,  p.  416. 

under  Act  V  of  1882  need  not  be  at  ^  right,  p.  416. 
difficulty  of  proving  enjoyment  ai  of  right,  p.  421  (note), 
what  is  enjoyment  as  of  right,  p.  4l6  (note), 
no  prescriptive  right  to  light  to  an  open  space  of  ground,  p.  437 
may  be  claimed  as  appurtenant  to  an  unoccupied  building,  p.  417 
'  (note). 

evidence  of  abandonment  of  the  easement  of,  p.  427. 
enjoyment  of,  how  interrupted,  p.  434. 
extent  of  presoriptive  right  to,  p.  441. 
disturbance,  when  actionable,  p.  442  (note), 
abatement  or  obstruction  of  excessive  user,  p.  443. 
extinction  of  right  to,  pp.  443,  446. 

prevented  falling  at  an  angle  of  45  degrees,  p.  442  (note), 
alteration  of  enjoyment  of,  p.  443. 

LIMITATION— 

law  of,  defined,  p.  1. 

is  negative  preeoriptioii  of  the  restrictiye  or  exoneratiTe  kind, 
pp.  3,  0. 
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tilMITATION— (<iwiifin«<'i). 

law  of,  a  legislative  infringement  of  the  maidih  uhijm  tbi  remc' 

dium,  p.  3  (note), 
bars  the  remedy,  bnt  does  not  extinguish  the  right,  p.  8. 
as  to  possession  of  immoveable  property,  practically  extingnbhes 

the  right,  pp.  3  (note),  14,  42  (note), 
under  Act  XY  of  1877  expressly  extinguishes  the  right  to  property 
^  in  certain  oases,  pp.  13,  17,  326. 
reason  and  object  of  the  law  of,  pp,  88 — SR. 
reason  of  law  of,  when  considered  in  construing  ft,  p.  182. 
law  of,  positive  law  founded  on  expedience,  p.  40. 
a  rule  of  domestic  policy,  p.  36  (note), 
law  of,  a  lex  fori^  p.  43. 

should  be  construed  with  reasonable  strictness,  p.  175. 
is  not  of  the  nature  of  the  contract,  p.  46. 
law  of,  a  public  law  which  cannot  be  altered  by  private  agreement, 

p.  40. 
{See  Table  of  OA^tents,  Lbcturbs  I  &  II,  and  History  of  the 

Law  of  Limitation.) 
objection  of,  must  be  taken  up  "by  the  Court  at  any  stage,  p.  98. 
morality  of  the  plea  of,  p.  89. 
plea  of,  how  tried,  p.  107. 
onus  AS  to  the  issue  of,  on  plaintiff,  p.  111. 
{See  Table  of  Contents,  Lectures  IV  &  V.) 
does  limitation  affect  the  jurUdiction  of  the  Court  ?  pp.  92,  94. 

See  Addenda. 
non-enjoyment  within  two  years  of  suit  under  sec.  26  is  a  bar  to  the 

aeqvisitwn  of  prescriptive  riyhtf  but  is -not  a  question  of /i/7^t/- 

atiA)n  properly  so  called,  p.  565. 

LOAN  under  a  written  or  verbal  agreement,  p.  572. 

LOCAL  LAWS,  saving  of  periods  of  limitation  prescribed  by,  pp.  214, 
230  (sec.  6),  p.  616. 

LODGING,  suit  for  price  of,  (art  9),  p.  550. 

LOSS— 

of  goods,  suit  against  carrier  for,  (art.  30),  p.  562. 
of  service  by  seduction,  suit  for,  (art.  26),  p.  561. 

LOST— 

moveables,  suit  for.  (art.  48),  p.  569. 
modern  grant,  p.  402. 

LUCID  INTERVAL,  p.  263. 

LUNATIC,  p.  251. 

{See  Table  of  Contents,  Lecture  IX.) 

MAINTENANCE,  suit  in  respect  of,  by  Hindu,  (arts.  128,  129),  p.  612. 

MALFEASANCE  INDEPENDENT  OF  CONTRACT— 
suit  for  compensation  for,  (art.  36),  p.  563. 
malfeasance,  misfeasance  and  nonfeasance  defined,  n.  641. 

MALICIOUS  PROSECUTION,  suit  for,  (art.  23),  p.  660. 

MALIKANA— 
what  is,  p.  618. 
suit  for,  (art.  182),  615. 

MAMLATDAR'S  courts  act,  Bombay,  (art.  47),  p.  568. 

MANAGER,  suit  by  Hindu,  for  oontribution,  (art.  lOT),  p.  597. 
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MANUFAOTUBING  PURPOSES,  UBe  of  water  of  ttream  for,  pp.  366 
(note)<  356  (note). 

MARKET,  the  right  to  eetabliah,  p.  866  (note). 

HARKING  is  dgning,  p.  282. 

MAXIMS.    See  Legal  Maximb. 

MESNE  PROFITS—  . 

Bnit  for,  (art  109),  p.  698. 
decree  for,  often  an  iaterloontory  order,  (art  179),  pp.  650, 651. 

MINORS- 

who  are,  nnder  the  Indian  Majority  Act,  p.  249. 
the  previoos  state  of  the  law  relating  to,  p.  260. 

{See  Disability,  akd  Table  of  Contents,  Lbotubs  IX.) 

MISAPPROPRIATION  OF  SPECIFIC  MOVEABLE  ,  (art  48),  p.  669. 

MISCONDUCT  OF  AGENT,  suit  for,  (art  90),  »  589. 

MISFEASANCE,  soit  for,  (art  36),  p.  563. 

MISTAKE- 

suit  for  relief  on  ground  of,  (art  96),  p.  593. 
money  paid  by,  (art  62),  p.  575. 

MITAKSHARA— 

father's  alienation,  (art.  126),  p.  611. 

doctrine  of  prescription  according  to  the,  p.  24. 

MODE  OF  USER  of  prescriptive  easement,  p.  439. 

MONEY— 

suit  for,  see  arts.  51,  58 — 64,  97,  132. 

{See  also  Peiob,  Bills  of  Exchange,  Bonds  and  Pboiossobt 
Notes.) 
includes  what,  p.  570. 

MONOPOLIES— are  incorporeal  rights,  but  not  over  determinate  things, 
p.  366. 

MONTHS,  how  calculated,  pp.  203,  234,  542. 

MORALITY  of  the  plea  of  limiUUon,  p.  89. 

MORTGAGE— 

(See  sees.  3,  20;  arts.  105, 134, 135, 146, 147, 148.) 
possession  of  grantee  of  mortgagor  or  mortgagee,  pp.  160,  620. 
repudiation  of,  by  mortgagor  or  mortgagee,  p.  161. 
case  of  co-mortgagor  redeeming  the  mortgage,  p.  162. 
adverse  possession  of  right  to  redeem  or  right  to  foreclose  a,  p.  162. 
adverse  possession  against  both  mortgagor  and  mortgagee,  p.  163. 
possession  of  trespasser  on  mortgaged  premises,  p.  163. 
decree  against  one  of  the  parties  to  a,  whether  binding  on  the  other, 

p.  164. 
question  whether  suit  on,  within  art.  132,  p.  617. 
question  whether  a  suit  for  a  mere  money-decree  may  come  under 

art.  132,  p.  616. 
question  whether  a  refuin  is  a  charge  or  a  mortgage,  p.  617. 
suit  to  enforce  a  charge  against  a  person  who  holds  under  a  title 

distinct  from  that  of  the  mortgagor,  p.  618. 
suit  for  interest  in  cases  of  rehans  and  other  mortgages,  p.  618. 
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HOETOAGE— ((^(Hi^intt^^). 

efPeot  of  decree  for  foreolofiiire  of,  pp.  (190,  621. 
aoknowledgrment  in  oases  of  m(atgmg%  pp.  373,  277,  298,  302. 
receipt  of  prodnoe  of  land  YuAd  under,  (seo.  20),  pp.  ^12,  Si$. 

MOHTGAGEB— 

whether  BckoxxwMfpaaxt  by of  martgaga^  title  sufficient  nnder 

seo.  19,  p.  277  (note), 
remaining  in  possession  aftar  mortgage  is  satisfied,  not  a  tmstee, 

(seo.  8),  p.  610. 
rait  for  snriAns  collections  received  by,  (art.  105),  p.  596. 
suit  by,  to  recover  land  porchased  from  mortgagor,  (art.  144), 
pp.  620.  629. 
for  possession  as  mortgagee,  (arts.  135  &  146),  pp.  620,  631. 
for  foreclosure  or  sale,  (art.  147),  p.  631. 
by  mortgagor  to  recover  land  purchased  from,  (art.  134),  p.  619. 
suit  against,  for  redemption  or  recovery  of  property,  (art.  148),  p.  632. 
suit  for  possession  by  mortgagee  after  foreclosure,  pp.  620,  621. 
puitne  mortgagee's  suit  for  possession,  p.  622. 

MOVEABLE  PROPERTY— 

suit  for  wrongful  seiEure  of,  under  legal  process,  (art.  29),  p.  562. 
suit  relating  to  recovery  of  specific,  or  compensation  in  respect 

thereof,  (arts.  48  &  49),  p.  569. 
suit  b^  principal  against  agent  for,  (art.  89),  p.  688. 
standing  crops  are  not,  p.  669. 
indudes  money,  pp.  562,  669. 
prescriptive  right  to,  p.  43  (note),  326,  336. 

MU'AJJAL  AND  MU'WAJJAL.    See  Doaveb. 

MUHAMMADAN— 

suits  by  or  against,  iee  arts.  (10),  103, 104, 125,  (127)  and  141. 
law,  pp.  16,  47,  380. 

MUNICIPAL  COMMITTEES— 

if  there  is  no  special  law  of  limitation  for  suits   for  compensatio  n 
against,  art.  2  applies,  p.  548. 

MUTUAL  DEALINGS,  what  are,  p.  686. 

NATIVE  INSTRUMENTS,  time  mentioned  in,  how  computed,  (sec.  25), 
pp.  208,  233,  642. 

NATURAL  LAWS,  p.  40  (note). 

NATURAL  RIGHTS— 

instances  of,  pp.  8  (note),  355. 

in  re  cUieno  soh  distinguished  from  easements,  p.  356. 

of  support  of  soil  by  soil,  p.  355. 

to  the  uninterrapted  flow  of  a  nataral  stream,  p.  356. 

no  natural  rights  of  way,  p.  358  (note). 

no  natural  profits  a  prendre,  p.  358  (note). 

no  special  origin  of,  need  be  alleged  or  proved,  p.  392. 

do  not  require  prescription  to  ripen  them,  pp.  8  (note),  358. 

infringements  of,  are  nuisances,  p.  359. 

may  be  suspended  by  adverse  easements,  p.  358. 

NAVIGABLE  RIVERS,  rights  in  respect  of,  pp.  352,  353  (note),  365 
(note). 

NEC  CLAM,  NEC  VI,  NEC  PRECARIO^ 

this  cantilena  applicable  to  the  acquisition  of  easements  by  long 
enjoyment  apart  from  statute,  p.  412. 
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NECESSARY   EASEMENT  sospended,  rather  than    eictut^fiiiflllei  by 
onity,  pp.  371  (note),  898  (note). 

NECESSITY,  easements  of,  pp.  394, 398  (note). 

NEaATIVB  EASEMENTS— 
no  purely,  p.  376. 

rights  to  support  not  purely,  p.  376. 
what  are  cadled,  p.  376. 

NEGATIVE  PRESCRIPTION  distinguished  from  Positiye,  pp.  6  (note),  6. 

NEGOTIABLE  INSTRUMENTS— 

summary  procedure  on,  (arts.  6, 159),  pp.  649,  637. 
regular  suit  on,  (arts.  69—80),  pp.  683—684. 

NEW  ACT  OP  LIMITATION,  effect  and  operation  of,  pp.  204,  207, 220. 

NOISE,  easement  to  make  a,  pp.  434  (note),  435, 

NONPBASANOE,  distinguished  from    Malfeasance    and  Misfeasance, 
p.  641,  (art.  36),  p.  663. 

NONJOINDER  OP  PARTIES,  p.  639. 

NON-REGULATION  PROVINCES,  law  of  limiUtion  in,  pp.  69,  230, 
461,606. 

NON-USER  OP  EASEMENT,  effect  of,  pp.  425, 445,  447. 

NOTICE- 

of  obstruction  of  easement,  p.  426. 

of  suspension  or  discontinuance  of  easement,  pp.  389  (note),  371 

(note), 
to  shew  cause  why  execution  shall  not  issue,  (art.  179),  p.  658. 
of  dishonour  of  bill,  (arts.  77  k  78),  p.  683. 

NUISANCE — easement  legalises  private,  pp.  359,  429  (note),  439. 

NULLUM  TEMP  US  PROVISIONS,  pp.  23,  61,  62.  634. 

OBLIGATIONS  OP  RECORD  AND  SPECIALTIES— 
specially  provided  for  by  Act  XIV,  p.  454. 

other  than  judgments  and  recognisances  not  so  provided  for  by 
Act  XV,  p.  608. 

OBSTRUCTION— 

of  a  way  or  watercourse,  suit  for,  (art-  37),  p.  564. 
when  it  amounte  to  an  interruption  in  the  enjoyment  of  an  esse- 
ment,  p.  425. 

OPPICE.    See  Hereditary  Office. 

ONUS  PROBANDI.    {See  Table  of  Contents,  Lecture  V.) 

on  the  party  who  denies  the  existence  of  natnral  rights,  p.  392. 
on  the  dominant  owner  to  explain  long  continued  suspension  of  ^^ 

exercise  of  an  easement,  p.  448. 
as  to  the  issue  of  limitation,  on  plaintiff,  p.  111. 
when  the  onus  is  shifted,  p.  113. 

in  suite  for  possession  as  upon  a  dispossession^  pp.  114 — 129,  627. 
plaintiff  is  not  bound  to  prove  possession  wiUiin  12  years  in  caaee 

under  art.  144,  p.  129. 

OPERATION  OF  THE  LIMITATION  ACT- 
as  to  time,  p.  229. 
as  to  place,  p.  230. 
as  to  persons,  p.  230. 
as  to  subjecte,  p.  231. 
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ORDER— 

in  a  prooeedittg  not  beingr  a  Bolt,  Bnit  to  8et  aside,  (art.  13),  p.  55(). 
the  12  years  rule  applied  to  such  suits  under  the  Regulations,  p.  57. 
under  Civil  Procedure  Code,  sees.  280, 281, 282  or  235,  suit  for  property 

comprised  in,  (art.  11),  p.  552. 
of  Government  officer,  suit  to  set  aside,  (art.  14),  657. 
under  Criminal  Procedure  Code  respecting  possession,  suit  for  property 

comprised  in,  (art.  47),  p.  568. 
of  Civil  Court,  application  for  execution  of,  (arts.   179  &  180), 

pp.  650,  659. 

ORDINARY  RIGHTS  OF  PROPERTY  as  opposed  to  aeoessorial  rights 
acquired  and  natural,  pp.  351, 355. 

ORDINARY  USE  OF  WATER  of  a  flowing  stream  as  opposed  to  extra- 
ordinary use,  pp.  355  (note),  356  (note). 

ORIGIN  OF  BASEMENTS,  pp.  380,  392. 
six  modes  of  origination,  p.  393. 

PARI  MATERIA,  Statutes  in,  pp.  180, 197. 

PARTITION— 

suit  for,  of  joint  property,  p.  612. 
of  dominant  heritage,  p.  375. 
easements  arising  on,  p,  396. 

PARTNER,  one,  not  necessarily  an  agent  of  another  for  the  acknowledg- 
ment of  debts,  pp.  303,  314,  637. 

PARTNERSHIP,  suit  for  an  account  and  share  of  profits  of  a  dissolved, 
(art.  106),  p.  596. 

PART-PAYMENT— 

fact  of,  must  appear  in  hand-writing  of  person  making,  p.  311. 
in  case  of  judgment-debts  under  art.  180,  pp.  310,  311,  324. 

PARTY- WALL,  four  different  senses  of  the  term,  p.  351  (note). 

PASTURAGE,  right  of,  an  easement  in  British  India,  p.  362. 

PATENT-RIGHTS— 

infringement  of,  (art.  40),  p.  665. 
are  incorporeal  chattels,  p.  366  (note). 

PATNI  TALUQ— 

suit  to  set  aside  sale  of,  (art  12),  p.  554. 

sold  for  arrears  of  rent,  salt  to  avoid  incumbrances,  (art.  121),  p.  608. 

PAUPER  SUITS  AND  APPEALS,  (sec.  4,  expl.,  art.  170),  pp  612,  640. 

PAWNEE— 

suit  against,  to  recover  moveable  property,  (art.  145),  p.  630. 
suit  against  purchaser  from,  (art  133),  p.  619. 

PEACEABLE  ENJOYMENT  of  easements,  p.  415. 

PENAL  STATUTES  as  opposed  to  Remedial  Statutes,  p.  174. 

PENALTY,  suit  for,  upon  Statute,  &c.,  pp.  51,  57,  (art.  6),  p.  549. 

PENDING  SUITS  OR  PROCEEDINGS  governed  by  what  law,  pp.  201 , 
213,229,506,650. 

PERCOLATING  WATER,  pp.  434  (note),  437. 

PERIODICAL  RIGHTS— 

suit  to  establish,  (art.  131),  p.  615. 
instaaoee  of,  p.  615. 
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PERIODS  OP  LIMITATION-. 

the  principle  on  which  the  length  of  the  period  is  determined  bj 

the  Legislatore,  p.  87. 
nnder  Act  XV  of  1877,  p.  227. 

PBRMISSIVB  ENJOYMBISTT  of  an  easement  confers  no  right,  pp.  411, 
41o. 

PERMISSIVE  POSSESSION  as  opposed  to  adverse  possession,  pp.  131. 
144, 151. 

PERSON— 

suit  for  injury  to,  (art.  22),  p.  660. 

the  public  not  a  person,  pp.  364  (note),  415. 

PERVERSION  OP  PROPERTY  to  nnauthoriaed  uses,  suit  for,  (art.  32). 

PEWS,  the  right  to,  whether  an  easement,  p.  384. 

PHYSICAL  POSSESSION,  what  it  means,  p.  651. 

PLAINTIPP— 

includes  person  from  or  through  whom  the  right  to  sue  is  derired, 

(sec.  3),  p.  609. 
addition  or  substitution  of  new,  (sec.  22),  p.  637. 
application  to  substitute  legal  representative  of  deceased,  (arts.  171, 

171  A),  p.  640. 
must  state  date  of  cause  of  action  and  ground  of  exemption  from 

limitation  if  any.  p.  111. 
must  show  primd  facie  that  suit  is  not  barred,  pp.  Ill,  128. 

PLEA  OP  LIMITATION— 
the  morality  of  the,  p.  89. 

whether  it  must  be  set  up  by  the  defendant,  p.  91. 
the  old  law  as  to  the,  p.  92. 
under  Acts  IX  of  1871  and  XV  of  1877,  p.  98. 
exceptions  to  the  rule  that  the  plea  may  be  taken  at  any  sts^ 

pp.  96—100. 
may  be  taken  even  when  the  right  is  denied,  as  an  alternative  plet» 

p.  101. 
as  against  a  defendant,  p.  102. 
promise  not  to  take  the,  p.  104. 

(See  Table  of  Contents,  Leotube  IV.) 

POLICY  OP  INSURANCE,  (arts.  86,  87),  pp.  687,  688. 

POLICY  OP  THE  LAW  OP  LIMITATION,  pp.  28, 174. 

POLLUTION— 

of  air  or  water,  pp.  359  (note),  429,  441,  442. 
right  to  unpolluted  air,  a  natural  right,  p.  8  (note). 

POSITIVE  PRESCRIPTION,  pp.  5,  13. 17,  414. 

distinguished  from  negative  prescription,  pp.  6  (note),  6. 

POSSESSION- 

of  immoveable  property  under  Specific  Relief  Act,  sea  9,  suit  for, 
(art.  3),  pp.  330,  649. 
such  suit  not  a  suit  for  possession  within    the  meaning  of 
sec.  28,  p.  330. 
of  hereditary  office,  suit  for,  (art.  124),  p.  609. 
of  immoveable  property,  suit  for,  (arts.  134-144),  pp.  146, 148, 619—^- 
sec.  17  not  applicable  to  such  suits  for  possession,  p.  631. 
trespass  distinguished  from  dispossession,  pp.  135,  143  (note), 
constructive,  pp.  135  (note),  136  (note),  140. 
knavish  or  dishonest,  pp.  143  (note),  146. 
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P08SE8SION-(/-on(iit«fti). 
diBcontinDauca  of.  p.  143. 
of  wDBte  OT  ililQTiateil  lands,  pp.  120, 12S,  US. 
ODUB  of  proving  date  of  diapasBeseion,  pp.  119,  122,  128. 
preanmed  bo  be  adverte.  p.  142. 

except  in  some  caaeH,  pp.  181,  160,  161,  168. 
of  sncceBHive  trespasaer«  caimot  be  tacked  together,  pp.  1T0.  G30. 
how  for   evideuca  of   title,  pp.   132   (note),   16(j,   172   (note),  331 
(note),  339  (note). 

(,Ste    ADVItBSE   POSSCBBIOH,  FEBUISEITK  FoBSBSaiOH,   AHD 

Tablb  or  Contents,  IiBOTUub  VI.) 
POST-OBIT  BONDS,  Eoit  on,  p.  680. 

POVERTY  AND  INABILITI  TO  SUB,  do  grmmd  of  eiemption,  p.  238. 
PBECARIODS  EKJOTMEHT   OF  EASEMEXT  does  not  oonfu  tisbt, 

p.  418. 
PEE-EMPTION— 

■ooa.  7  and  17  Dot  applicable  tosnit  for,  pp.  CI7,  fi31, 

iu  ease  of  toreoloaure  of  conditional  sale,  p.  G61. 

under  the  Hahomedau  law,  p.  6G1. 
FBE-MOBTOAOE  diatinct  from  pie-smpUon,  p.  S6l. 
PEESCRIPTlON— 

(%eTABLB0PC0IITENT8,LBCTDBB3l,  II  JC  XII  )       - 

aooording  to  Code  Napoleon,  p.  3  ;  Angell,  p.  2  (note). 
Lord  Coke,  Pobbier,  and  FhiUimore,  p.  6  (note). 

Thibaat's  dlTieion  of,  p.  3  (note). 

six  gigaificatioDB  of  the  term,  pp.  10,  11. 

prescription  proper  (i.e,,  definite  legal  preMriptlon)   ii  acqaisitire, 
extinctive  or  restrictive,  pp.  S.  11, 12. 

restiictive  or  exemptive  presoription  Lb  limitation,  p.  3. 

indefinite,  Immemoriul  prescription,  pp.  9,  401. 

HBO  of  the  term  b;  English  lawyers,  p.  6. 

■ometimes  used  as  BjaonjmouB  with  the  ptesDmptioti  of  a   lairfol 
origin,  pp.  9  ^note).  414  (note). 

English  law  of,  pp.  401,  408. 

English  prototype  of  Indian  law  of,  p.  406. 

prescription  assumea  that  the  party   pTeBczibinp  bad  originally  no 
perfect  tight  or  title,  p.  10. 

law  of,  distingaished  from  the  doctrine  of  preaamption,  p.  9. 

acquisitive   and  extinotive,   ore  deportmenU    of    substantive  law, 
pp.  8,  42. 

reatrictive,  a  department  of  adjective  law,  pp.  8,  42. 

violates  the  maxim  abijui  ibi  remedium,  p.  3  (note). 

positive,  dlstingaished  from  negative,  pp.  e,  6, 

constitutive  and  translative,  pp.  12,  IT. 

law  of,  publio  law,  p.  40. 

need  not  be  pleaded  by  the  defendants,  p.  101, 

may  and  shoQld  be  pleaded  agairut  the  defendant,  pp.  104,  340. 

onus  of  proving  exCinotion  of  right  bj,  p.  132. 

in  British  India,  pp.  13,  65,  69,  70,  335,  326,  408,  409,  416. 

j/Feicri]itvi  and  niucajiui  of   the   Romane  respectively  oorre«poaded 
to  limitation  and  presoription  of  the  moderns,  p.  18  (note). 

acqnision  of  easement  by  presoription,  pp.  400  tt  tiq, 
PHESCEIPTIVB  HIOHTa— 

easements  acquired  by  prescription  are  (in  Act  V  of  1882)  coUol,  p. 

the  lex  tvoi  ret  titie  governs,  p.  13  (note}. 
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PRESUMPTION— 

of  payment  or  discharge,  pp.  10  (note),  35. 
of  title  from  possession.    (See  Possession.^ 
of  possession  from  title,  pp.  120, 121  (note), 
of  lawful  origin,  pp.  9,  401. 

whether  a  presamption  ot/aot  or  of  law,  p.  402  (noteX 
of  permission  in  cases  of  tenants*  enoroachments,  p.  149.  SeeASDiaDL 
of  joint  family  property,  p.  612. 

doctrine  of,  often  supplied  the  want  of  an  ezpreea  law  of  limiiatioD, 
p.  10  (note). 

PRICE— 

of  work  done,  suit  for,  (arts.  4,  66),  pp.  549,  571. 

of  goods  sold  and  delivered,  suits  for,  (arts.  52,  53,  54),  p.  571. 

of  trees  or  growing  crops  sold,  suit  for,  (art.  55),  p.  571. 

of  lodging,  suit  for,  (art.  9,)  p.  550. 

of  food  and  drink  sold  by  hotel-keeper,  &o.,  suit  for,  (art.  8),  p.  SoO. 

PRIMARY— 

and  sanctioning  rights,  p^  7  (note). 

and  secondary  easements,  pp.  379,  442,  447. 

PRINCIPAL  AND  ACCESSORY  RIGHTS,  pp.  343,  442. 

PRIVACY,  right  to,  pp.  377,  381,  382,  385,  386,  387. 

PRIVY  COUNCIL— 

orders  of  the,  how  executed,  (art  180),  p.  660. 
a  Court,  (art.  179,)  p.  663. 

PROBATE,  application  for,  not  governed  by  Act  XV  of  1877,  (art  ITS), 
p.  646. 

PROCEDURE.    (See  Code  of  Civil  Pboosdurb.) 

PROCEEDINGS  IN  EXBCXTnON,  under  Act  XIV  of  1859,  (art  179), 
pp.  661,  664. 

PROCESS  for  enforcing  judgment,  what  is,  p.  638« 

PROFITS  A  PRENDRE— 
what  it  means,  p.  384  (note). 

if  appurtenant  or  real,  are  easements  in  British  India,  p.  348. 
question  as  to  profits  in  gross  being  easements  within  the  meaning  of 
Act  XV  of  1877,  pp.  349,  391  (note). 

PROJECTIONS  IN  AIR  over  neighbour's  lands,  p.  882. 

PROMISE— 

not  to  plead  limitation,  pp.  104,  293. 

to  do  anything  at  or   on    a   specified    or  contingency,  suit  on, 
(art  66),  p.  678. 

PROMISSORY  NOTES,  suits  on,  (arts.  69,  72,  74-76,  80),  pp.  680-5W. 

PROPERTY,  extinguishment  of  right  to,  (sec.  28),  pp.  327—343,  647. 
(See  Immoveable  Propebty  and  Moveable  Pbopertt.) 

PROSPECT,  right  to  unioterrupted,  pp.  386  (note),  434. 

PROTEST— 

suit  against  Government  to  recover  money  paid  under,  (art  16)t 

p.  568. 
of  foreign  bill,  (art  77),  p.  683. 

PROTOTYPE,  the  English,  of  tihe  Indian  law  of  preaoription,  p.  405. 
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PUBLIC— 

TigrhCs  to  pobllo  ways  ^^o^  eHMoanta.  p.  364. 

nnUance  not  legalised  b;  pre«oriptiaii,  p.  129  (note). 

being  indeSoite aaiinat  claim  u  ales;at  person,  pp.  SRI  (note).  4IS. 

olainiB,  what  were,  nnder  Beag.  Beg.  II  of  1B05,  p.  634. 


PDBCHASER  FOR  VALUE— 

from  a  triutee,  p.  les,  (sec  10),  (art.   1.14).  pp.  621,  619. 
a  mortftagse,  p.  161,  (arL  1,S4),  p.  619. 
a  depoeitar;  or  pawnee,  (art.  133).  p.  619. 
a  mortgagor,  p.  160,  (arts.  ua.  144) .  pp.  620.  628. 
a  Hindu  widow,  p.  ICS,  (arta.  126, 141),  pp.  610, 626, 
a  tenaat,  p  164,  (art  144).  p.  62g. 
Id  good  faith,  from   a  parey   who  has  been  ffoilty  of  "  fiaudnlent 
oonoealment,"  p.  164,  (sao.  18),  pp.  633, 629. 

PUBCHASER  IN  EXECUTION— 

whether  be  represents  the  debtor  in  oTery  respeot,  pp.  509,  619,  622. 
■nit  by,  p.  622, 

QUASI— 

oontraot,  p.  223  (note), 
delict,  p.  223  (note). 


QUE  ESTATE,  easements  proper  mnitbe  olaimed  in  a,  p.  363. 
RACE,  onstom  to  hold,  on  snother'*  land,  p.  361. 
RG-ADUI9S10N  OF  APPEAL,  (art.  168),  p.  640. 
BBCEIVER'S  ACKNOWLEDGMENT,  p.  301. 
RECIPROCAL  DEMANDS,  p.  586. 
RECOGNIZANCE,  enit  on,  (ait.  122),  p.  608. 
RECURRING  RIGHT,  anit  to  eatabliah,  (art.  131),  p.  616. 

REDEMPTION— 

snit  for.  (art.  148),  p.  632, 

no  limitation  to.  before,  1862,  p.  66. 

aokuowledgmeut  of  right  of,  p.  277. 

EEFUND— 

anit  to  compel  a,  by  a  person   to  whom  an  executor  or  admlnis' 

tiatoi  has  paid  a  lejracy,  (ait.  43).  p.  666. 
of  eicssB  amount  realized  in  ezeoution,  pp.  650.     Set  ADDItHDA. 

RBFUSAL- 

to  pay.  Bcknowledgmant  of   liability  accompanied  by,  is  nerertlie* 

\ma  BuffioienC,  (aec.  19),  pp.  292,  636. 
defendaot'i,  sets  time  luaning^  in  some  oaaea,  p.  224. 

REGISTERED— 

document,  deBned.  (eeo.  3),  p.  610. 

plaint  or  appeal  though,  may  be  diamined  for  limitation,  (wa.  4, 
ezpl.),  p.  E12. 
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REOISTERED  —(continued), 

suit  for  compensatioii  for  breaoh  of  contract  registered,  (art.  116), 

p.  603. 
anregfistered,      (tii 
115),  p.  602. 
company,  suit  for  call  by,  (art.  112),  p.  600. 

REGULATION— 

VI  of  1831,  Madras,  (sec.  1).  p.  506. 

VII  of  1822,  IX  of  1826  and  IX  of  18.33,  Bengral,  (arte.  46. 46),  p.  667. 
law  of  limitation.    {See  Table  of  Contents,  Lkctubb  III.) 

RELEASE  OF  EASEMENTS,  p.  443. 
REMAINDERMAN,  suit  by,  (art.  140),  p.  625. 

REMANDS  for  trial  on  the  merits,  effect  of,  on   issne  of  limitatioo, 
pp.  97  (note),  98. 

REMITTER,  doctrine  of,  pp.  3  (note),  66  (note). 

RENT— 

as  an  estate  of  inheritance,  p.  328. 
arrears  of,  snit  for,  (art.  110),  p.  698. 
right  to,  a  recarring  right,  pp.  329,  615. 
rent-free  land,  p.  613. 

repair,  dominant  owner  has  right  to,  p.  438. 
servient  owner  not  bound  to,  p.  369  (note). 

REPEAL  OF  ACTS,  effect  of,  pp.  200,  207,  237  (note). 

REPLEVIN,  action  of,  p.  56). 

REPRESENTATIVES.    See  sees.   7,  10,    and  23;    arts.    20.    21,   39, 
and  171. 

REPUDIATION,  effect  of,  by  tenant,  trustee,  mortgagor,  Ac,  pp.  153, 
158,  161,  166. 

RESCISSION  OF  CONTRACT,  suit  for,  (art.  114),  p.  601. 
RESERVATION  OF  EASEMENTS  on  sale  of  part  of  a  heritage,  p.  396. 
RESIDUE,  suit  for  share  of,  bequeathed  by  a  testator,  (art.  123),  p.  609. 

RESISTANCE— 

to  delivery  of  possession  in  execution,  (art.  167),  p.  609. 

in  capacity  to  resist  use  of  easement,  pp.  405  (note),  406  (note). 

RES  JUDICATA,  principle  of,  applies  to  execution-proceedings,  p.  651. 

RESUMPTION  OF  RENT-FREE  LAND,  suit  for,  (art.  130),  p.  613. 

RETROSPECTIVE  OPERATION  of  Statutes,  p.  204. 

REVENUE.    (See  arts.  12,  16, 16,  99.) 

REVERSIONER— 

of  servient  tenement,  exclusion  of  time  in  favor  of,  p.  499. 
suits  by,  (art.  140),  p.  624. 

REVIEW  OF  JUDGMENT,  see  sees.  6  and  12  ;  arts.  162  and  173. 

REVIVAL  OF  RIOHT  to  sue  barred  by  limitation.,  not  allowed,  p.  507. 

REVIVOR  OF  JUDGMENT,  pp.  62,  660. 
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BIOUT- 

enjoyment  at  of,  pp.  417  (note),  418,  121. 
in  rem,  p.  7  (note), 
tn  perionam,  p.  7  (note). 
RIGHT  OF  ACTIOS,  when  not  distinot  from  right  to  the  thing,  p.  1 

RIPARIAN  BIOHTS,  p.  365  (note). 

RrVBRS,  soil  ot,  in  whom,  p.  353. 

ROMAK  LAW,  pp.  18,  23,  39,  34G  (note),  373,  378,  381,  382. 

ROYAL  CBABTBa,  Court  established  by,  pp.  631 ,  G69. 

RULES,  Biz  general,  ot  appljriog  limitation,  pp.  233,  422. 


SEALING,  whether,  is  Bigning,  p.  281. 

SBAUAN,  snit  toe  wages  bj,  (art.  101 ),  p.  CSS. 

SBOOSDAET  BASEMENTS,  pp.  379,  412. 

SECONDARY  RIGHTS,  p.  T  (note). 

SECRETARY  OP  STATE  FOR  INDIA  IN  COUNCIL— 

anit  by.  oi  on  behalf  of,  (art  14U),  p.  633. 
See  QOVKBKUENT. 
SECTION— 

9  ot  the  SpeciBo  Relief  Aot,  pp.  330,  319. 

320  or  321  of  Aot  X  ot  1865.  p.  666. 

230  of  Civ.  Pro.  Code.  pp.  616,  6G0. 

B80,  281,  282, 335  of  Civ.  Pro.  Code,  p.  5Bi. 
SEDDCnON,  aoit  for  loss  ot  service  cansed  by,  (art  26),  p.  p.  J 
SEPABATION  of  joint  Hindn  family,  onus  of  proving,  pp.  Ill,  < 
SEKTANT.oconpation  by,  p.  136.    See  Wages. 
SERVIENT— 

owner,  who  is,  p.  116  (note), 

heritage  mnat  be  distinct  from  dominant,  pp.  317,  362. 

no  easement  toe  beneftt  of  servient  heritage,  p.  363. 
8BBVITUDE3  0F  THE  CIVIL  LAW— 

what  are  nnd  what  are  not  servitades,  p.  316. 

tiH  actiit  iter,  p.  381. 

aqu/e  duetiu ,  p.  381. 

ontra  vieini  autineat  aadpariet  oaeriferertda,  p.  382. 

tig  Hi  immittendi,  p.  382. 

ttUlieidii  veljlvminit  reeipiendi,  p,  382. 

aitiH*  Kcit  teUeadi.  p.  382. 

jut  inminvm  and  ne  iHminibm  KfficiatKr,  p.  382, 

jilt  pr^ieiendi  and  jut  protegendi,  p.  3S2. 

ne  protpeptui  offlriatur.  p.  382. 

easement  to  restrain  interfereuoe  with  privacy,  p.  382. 

SETTING  ASIDE- 

of  certain  soles,  (arts.  12  k  44),  pp.  Eiil.  566. 
orders,  (aita.  13  &  11),  pp.  666, 657, 

Y  Y 
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SETTING  ASIDE— (eontinved), 

of  iDBtrniuents,  (art.  91),  p.  589. 

of  decree  obtained  by  fraud,  (art.  95),  p.  692. 

of,  or  avoiding  nnder-tenores  in  certain  oases,  (art.  121),  p.  60S. 

of,  or  declaring  void  alienations  of  Hindn  or  Mabomedan  femak, 

(art.  125),  p.  610. 
of  father's  alienation  (Mitakshara),  art.  126,  p.  611. 

SET  OFF— 

limitation  applicable  to,  p.  102.    See  Addenda. 
acknowledgment  coupled  with  claims  to,  (sec.  19),  p.  635. 

SETTLE3IENT— 

awards  under  certain  Bengal  Regulations,  (arts.  45.  46),  p.  567. 
of  property,  after  time  has  oommenced  to  run,  pp.  163, 166,  (art.  110)» 
p.  625. 

SEVERAL  FISHERY,  p.  353. 

SEVERANCE  of  heritages,  rights  implied  by  or  reserved  on,  p.  395. 

SHARE— 

of  profits  of  dissolved  partnership,  (art.  106),  p.  696. 
of  residue  bequeathed  by  testator,  (art.  123),  p.  609. 
of  property  of  intestate,  (art.  123),  p.  609. 
of  joint  family  property,  (art.  127),  p.  61. 

SIGNATURE— 

of  acknowledgment  by  defendent,  p.  280. 

by  defendant's  agents,  p.  303. 
SLANDER,  suit  for  compensation  for,  (art.  25),  p.  561.    See  ADDENDA. 

SMALL  CAUSE  COURT— 

suit  upon  judgment  of,  p.  608. 
application  for  new  trial  in,  p.  643. 

SMARTHA  KAL  is  opposed  to  time  immemorial,  p.  24. 

SMOKE,  easement  relating  to  exit  of,  p.  385. 

SPECIAL  LAWS  OF  LIMITATION— 

saving  of  periods  prescribed  by,  pp.  214,  516. 

Bengal  Teuancy  Act.  1886,  erpretsly  tare*  suits  under  that  Act  from 
the  operation  of  sees.  7.  8.  9,  of  Act  XV  of  1877,  p.  699. 

Dekkhan  Agriculturists'  Act.  IS79, eirpressly  extend4  the  genera' pro- 
visions of  Act  XV  of  1877  to  suits  under  that  Act,  pp.  216 
(note),  230. 

the  Central  Provinces  Land-Revenue  Act,  1881,  does  the  same, 
p.  230. 

SPECIFIC  MOVEABLES,  suits  for  recovery  of,  (arte.  48,  49),  p.  669. 

SPECIFIC  PERFORMANCE  OF  CONTRACTS— 
suit  to  enforce,  (art.  113),  p.  600. 
doctrine  of  lacliea  applicable  to  such  suit,  pp.  81,  600. 

SPECIFIC  RELIEF  ACT,  1877— 

suit  under  sec.  9.  (art.  3),  pp.  ,3.30,  649. 

the  discretion  allowed  to  the  Court  by,  in  certain  suita,  p.  81. 

SPECIALTY  DEBTS.    See  Obligations. 

SPOUT,  easement  to  discharge  water  by,  p.  383. 

SPURIOUS  EASEMENTS,  p.  370  (note). 


STATUTE,  eonatmction  of.    (See  CoKSTBUCriON.> 

STATUTORY  CAUSE  OF  ACTION,  (sees.  7,  17,  18),  pp.  239  (note),  BIT, 
631,  3J2. 

STATUTORY  PRESCRIPTION-. 

in  Eu^laud,  p.  403. 

in  British  India,  pp.  409,  414, 

eosementa  cannot   be    ocqaired  by,  natil    there  has  been  ft  flnit, 
pp.  428,  WJ. 
STEPS  IS  AID  OF  EXECUTION,  what  are,  ftnd  what  are  not,  pp.  S57, 6C8. 
STILLICIDWM,  pp.  383,  335. 

STREAMS- 

natural  rl^hta  in  respect  of,  pp.  356  (note).  393  (note). 

artificial  easements  in  leapectof,  pp.  373,  383  (note) ;  393  (note). 

{Ste  RiPASIAK  ElQUTS.) 

SUBORDINATE  EASEMENTS,  p.  379, 

SUBSTITUTION  of  plaintiff  or  defendant,  (sec.  22),  p.  637. 

SUIT— 

nnder  Indian  DiToree  Act,  (see.  1),  p.  606. 

nnder  Madras  Re^.  VI  of  1831,  (sec.  1),  p.  606. 

when  instituted,  (sec.  4,  eipl.).  p.  512. 

pauper,  when  instituted,  (gee.  4.  eipl.),  p.  612. 

does  not  inolnde  appeals  or  applications,  p  510. 

application  or  order  in  an   exec ati on-proceeding  is  nevertheless  an 

application  or  order  in  a  suit.  pp.  209.  niiT. 
effect  of  prosecating  in  good  faith  aBimilar  suit  in  a  wrong  Court, 

(sec.  14),  p.  52o. 
effect  of  Btaying  suit  by  injanction.  (sec.  IB),  p.  530. 
effect  of  death  before  accrual  of  right  to  institute,  (sec.  17).  p.  531. 
for  which  no  period  is  specially  provided  for,  (art.  120),  p.  tiOJ, 
SUMMARY  DECISIONS  OF  CIVIL  COURTS— 
snita  to  aet  aside,  (art.  13),  p.  5a6. 
applications  to  execute,  p.  660. 
SUMMARY  PROCEDURE  on   negotiable   inBtrnments,   (arte.   G,  U9), 

pp.  649,  637. 
SUPPORT— 

natural  rights  to,  pp.  3S6,  3S7. 
easement  of,  p.  357. 
SURETY— 

anit  by,  against  principal  debtor,  (art.  81),  p.  634. 
oo-*arety,  (art.  82),  p.  684, 
SURVEY  AWARDS,  suits  in  respect  of,  pp.  666,  667. 
SUSPENSION— 

of  easements,  pp.  383,  398.  401  (note),  426,  448. 
of  naCnAI  rights,  pp.  358. 

of  operation  of  limitation,  pp.  237,  238,  239,  245. 
TABLE- 

ahewing  the  divisions  and  departments  of 
proBoriptioQ  proper,  pp.  8,  11,  12. 
prescription  in  its  widest  sense,  p.  11. 
shewing  the  several  meanings  of  "  easements,"  p,  319. 
of  the  Esceptiona  to  the  ordinary  rale  of  limitation,  p.  242. 
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TAVERN  BILL,  Bnit  for,  (art.  8),  p.  660. 

TENANCY-AT-WILL  under  English  and  Indian  law,  p.  621. 

TENANT— 

suit  by  landlord  against,  (art.  139),  pp.  164,  623. 
suit  by,  for  recovery  of  possession,  p.  628. 

TBNTEEDBN'S  (LORD)  ACTS,  pp.  61,  403. 

TIME— 

effect  of,  in  creating  rights  by  prescription,  pp.  6  (note),  29,  81. 
continuous  running  of  time,  p.  236. 
interruption  in  the  running  of,  pp.  238,  246,  246. 
suspension  of,  pp.  237,  238.  239,  245. 
how  computed,  pp.  48,  203,  233,  642. 

TITLE— 

saving  of,  already  acquired,  (sec.  2),  p.  507. 

indirectly  acquired  under  the  Limitation  Act,  pp.  3  (note),  6  (note), 
14,  42  (note),  336,  340. 
purchaser  must  accept  such  title,  pp.  341,  342. 
acceptance  of,  by  the  vendee  gives  the  vendor  a  right  to  sue  to 
enforce  his  lien  for  unpaid  purchase-money,  (art.  Ill),  p.  69d. 

TODA  GABAS  HAKK,  p.  619. 

TORT,  DELICT,  OR  WRONG— 

cause  of  action  in  suits  arising  out  of,  p.  221. 

flowing  from  a  contract,  may  be  sued  for  either  as  a  tort  or  as  a 

breach  of  contract,  p.  223  (note), 
whether  the  remedy  in  oases  of,  is  revived  by  acknowledgment, 

p.  288  (note),  299. 
what  is  a,  p.  223  (note). 

TRANSFER  OP  EASEMENTS,  pp.  354,  362. 

TREES— 

encroachment  by,  p.  368. 

suit  for  price  of,  (art.  65),  p.  571. 

cut  down  by  lessee,  suit  by  lessor  for  value  of,  (art.  108),  p.  593. 

TRESPASS— 

distinct  from  dispossession,  p.  135. 

suit  for  compensation  for,  (art.  39),  p.  665. 

TRESPASSERS:  successive  and  independent,  pp.  170,  337. 

TROVER,  p.  669. 

TRUST ;  express,  implied  or  constructive,  (sec.  10),  p.  620. 

TRUSTEES— 

who  are  not,  (sees.  3  &  10),  pp.  510,  620. 

what  suits  against  express,  are  governed  by  sec.  10,  pp.  621,  622. 

suit  to  make  good  loss  caused  by  breach  of  trusc  ot  deoeaseol, 

(art.  98),  p.  694.  * 

suit  for  contribution  against  estate  of  deceased,  (art.  100),  p.  695. 
suit  against  purchasers  from,  (arts.  133,  134),  p.  619. 

UNCULTIVATED  LAND,  possession  of,  pp.  117, 120,  128, 140. 

UNDERGROUND  WATER— 

difference  between  percolating  water,  and  defined  streams,  p.  <^ 
(note). 
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TJNDEE-TBNURES,  sefcting  aside  or  avoiding,  (art.  121),  p.  608. 

UNITY— 

of  ownership  of  dominant  and  servient  heritages,  pp.  404  (note), 

417,  444. 
of  poasesAion  of  dominant  and  servient  heritages,  pp.  404  (note), 

417,  444. 

URBAN  SERVITUDES,  p.  878. 

USE  AND  OCCUPATION,  snit  for,  pp.  609, 606. 

USB  OF  WATER  of  flowing  streams,  p.  355  (note). 

USER  OF  INCORPOREAL  RIGHTS,  p.  422. 
See  En/oymbnt. 

USUCAPIO  of  the  Romans,  p.  18. 

VAKIL,  snit  by,  for  ooets,  (art.  84),  p.  686. 

VALUABLE  CONSIDERATION,  sees.  10, 18  ;  arts.  133  and  134  ;  pp.  521, 
532,  619. 

VATANS,  alienation  and  adverse  possession  of,  p.  626.    See  Addenda. 

VEHICLES,  snit  for  hire  of,  (art.  50),  p.  570. 

VENDOR,  snit  by,  to  enforce  his  Uen  for   unpaid  pnrchase-money, 
(art.  Ill),  p.  599. 

VICINAGE,  rights  of,  pp.  348  (note),  355,  369. 

WAGES,  (arts.  4,  7, 101,  and  102),  pp.  649,  660,  695. 
WAIVER,  what  it  is  and  its  effect,  (art  75),  p.  582. 
WARD,  snit  by,  to  set  aside  sale  by  goardian,  (art.  44),  p.  566. 
WASILAT.    See  Mbsnb  Profits. 
WASTE,  suit  to  restrain,  (art.  104),  p.  696. 

WASTE  LAND— 

suit  to  contest  award  relating  to,  (art  1),  p.  648. 
possession  of,  pp.  117, 120, 128,  140. 

WATER-COURSE— 

what  it  includes,  p.  546. 

natural  water-course,  p.  355  (note). 

artificial  water-course,  pp.  873,  383. 

suit  for  compensation  for  obstructing  or  diverting,  (arts.  37,  88), 

p.  564. 
no  prescription  to  foul  public  water-course,  p.  429  (note). 

{See  Streams,  Pollution  of  Wateb,  Use  of  Watkr.) 

WAYS— 

acquisition  of  title  to,  Tsec.  26),  p.  643. 

suit  for  lompensation  for  obstructing,  (art.  37),  p.  664. 

public  rights  of,  not  easements,  p.  364. 

of  necessity,  pp.  387  (note),  394,  398. 

no  natural  rights  of  way,  p.  358  (note). 

general  or  limited,  p.  546. 

different  kinds  of,  p.  645. 

measure  of  right  acquired  by  prescription,  pp.  439,  645. 

who  entitled  to  use  a  way,  p.  440. 
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WAYQ-'icontinfied). 

decreasing  the  widtli  of  private,  p.  441. 

if  rendered  impassable  by  servient  owner,  right  to  deTiate,  p.  443. 
line  of  passage  cannot  be  varied  by  the  dominant  owner,  p.  441. 
right  to  repair,  p.  443. 
direction  of  ways  of  necessity,  p.  387  (note), 
must  have  ascertained  terminii,  p.  545. 
roust  be  annexed  to  a  heritage,  p.  389. 
when  incident  to  principal  or  primary  easements,  p.  442.. 
(^See  Easements,  Pbescription,  Enjoyment.) 

WIDOW,  Hindu,  (arts.  125, 141),  pp.  610,  626. 

possession  of  the  widow*s  estate  when  adverse  to  reirersioners,  ko^ 
p.  166. 

WIFE,  suit  for  recovery  of,  (art.  34),  p.  563. 

WIND,  right  to  flow  of,  pp.  434  (note),  544, 

WINDOW— 

effect  of  enlarging  or  increasing,  p.  443. 

effect  of  blocking  up,  p.  445. 

opening  a  new,  not  a  legal  injury  to  our  neighbour,  p.  420  (note). 

WRITINO— 

acknowledgment  must  be  in,  p.  2S0. 

part-paymeat    must  appear  in    the    hand-writing    of    the   payer, 

(sec.  20),  pp.  312.  321.  5HG. 
not  neccHsary  for  the  creation  of  easements,  p.  387  (note). 

WRONG,  continuing,  (sec.  23),  pp.  141,  222,  640. 
(See  Compensation.) 

WUONG-DOER  in  possession  without  title,  not  a  trustee,  (sec.  3),  p.  510. 

WRONGFUL— 

detention  of  moveable,  (arts.  48,  49),  p.  569. 

seizure  of  moveables  under  legal  process,  (art.  29),  p.  562. 

YEAR  AND  MONTH  how  computed,  pp.  203,  233,  542. 

ZEMINDAR'S  RIGHT  to  resume  lakheraj  land,  p.  614. 
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